hEl TEM NO. 202 COURT NO. 4 SECTI ON XV
SUPREME COURT OF | NDI A
RECORD OF PROCEEDI NGS

Petition(s) for Special Leave to Appeal (Civil) No(s).21083-21084/2005
(From the judgenent and order dated 15/12/1998 in D. B. Speci al Appeal
No. 295/ 1997 and final order dated 7.4.2005 in DBCRP No. 43/2004 in
DBCSA No. 295/1997 of The HI GH COURT OF RAJASTHAN AT JAI PUR)

PANCHI DEVI Petitioner(s)
VERSUS

STATE OF RAJASTHAN & ORS. Respondent ( s)

(Wth appln(s) for c/delay in filing SLP, exenption fromfiling c/c of the
i mpugned Judgnent, permi ssion to place addl. docunents on record and office
report)(for final disposal)

Dat e: 18/ 12/2008 These Petitions were called on for hearing today.

CORAM :
HON BLE MR, JUSTI CE S.B. SI NHA
HON BLE MR JUSTI CE CYRI AC JOSEPH

For Petitioner(s) Ms. N lofar Qureshi, Adv.
Ms. Kiran Kapoor, Adv.
M. Vipin Kumar, Adv.for
M. Shankar Divate, Adv.

For Respondent (s) M. MIlind Kumar, Adv.
M. Mikul Kurmar, Adv.for
M. Aruneshwar Gupta, Adv.
UPON hearing counsel the Court nmade the foll ow ng
ORDER
Leave granted.

For the reasons given in the Reportable signed order, we are of the
opi nion that apart fromthe question of delay, even on nerit, the appellant has
no case.

The Appeal s are disnissed accordingly.
(Parveen Kr. Chaw a) (Pushap Lata Bhardwaj)
Court Master Court Master
[Reportable Signed Order is placed on the File]

REPCORTABLE
I'N THE SUPREME COURT OF | NDI A

Cl VI L APPELLATE JURI SDI CTI ON

Cl VIL APPEAL NOCS. 7556- 7557 OF 2008
(Arising out of SLP(C) Nos.21083-21084 of 2005)

Panchi Devi .. Appel | ant
Ver sus

State of Rajasthan & Others .. Respondent s
ORDER

Leave granted.
Appel l ant’ s husband, who  was wor ki ng as wor k char ge

enpl oyee in the Public Wrks Departnent in the year 1958 and



confirmed on the said post vide order dated 22.8.1972 with effect from
31.3.1970, died in the year 1978. Appel l ant after 14 years of her
husband’ s death clained fani |y pension of her husband under Rule 22A

of the Rajasthan Public Wrks Department (B&R) including Garden
Irrigation, Water Wrks and Ayurvedi ¢ Departnent Wrk Charge

Enpl oyees Service Rules, 1964 (for short 'the Rules) which came into
force with effect from17.09.1980. Since, no order was passed on her
representation, she filed a wit petition bearing No. 6890 of 1992 before

the Hi gh Court of Rajasthan, Jaipur Bench, Jaipur. A learned Single
Judge of the High Court dismissed the said wit petition. Appel | ant

thereafter filed a Special Appeal bearing
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No. 295 of 1997 before the Division Bench of the High Court. By reason
of the inmpugned order dated 15.12.1998, the said Special Appeal has
been disnissed, inter alia, on the prenmise that the appellant had
approached the H gh Court after 14 years of her husband’ s death and
since all the dues admissible to the appellant’s husband were duly settled
during his life tine and the wi dow of the deceased (appellant herein)
received all the dues including gratuity and, thus, the question of her
entitlement to fanmily pension does not arise.

Bei ng aggrieved, the appellant filed a review petition No.43 of
2004 along with an application for condonation of del ay. The said
revi ew application has al so been disnmi ssed on the prenise that the
application for condonation of delay in filing the review petition has
been di sm ssed.

Lear ned counsel appearing on behal f of the appellant, however,
woul d draw our attention to the fact that in the case of one Prabhati
Devi, whose husband was al so working as a work charge enpl oyee and
did not opt for pension, a |earned Single Judge of the same Hi gh Court
hel d that the benefit of the said rule can be clainmed even by the w dows

whose husbands died prior to coming into force of the said Rules.
Before the said | earned Judge, a contention was raised that the sub-rule

(6) of Rule 22A having prescribed a date nanely 01.09. 1982, the sane

was prospective in nature. The said contention was



repel l ed stating:

I amnot inpressed with the submi ssion of |earned

Addi tional Advocate Ceneral that the wi dows of the work
charged enpl oyees died after Septenberl, 1982 were only
entitled to opt for pension. | do not find any difference
bet ween two wi dows to work charged enpl oyees, one who
died prior to Septenber 1, 1982 and another who died
after the said date. Interpretation of sub rule (6) of Rule
22A, that discrimninates between the two wi dows cannot be
accepted. Language of sub rule (6) is very clear and it
mandates that with effect from Septenber 1, 1982 the

wi dows of deceased work charged enpl oyees who were
permanent and eligible for CPF but died w thout opting
for pension, could al so exercise option for pension.”

The special appeal filed by the State of Rajasthan agai nst the
order of the learned Single Judge was disnissed as wi thdrawn by the
H gh Court on the plea that issue was settled by another Division Bench
of the High Court in D.B.Civil Special Appeal No.782 of 2002 titled
State of Rajasthan vs. Grraj, decided on 03rd January, 2003.

The Raj asthan High Court did not declare the said provision to
be ultra vires. Prior to insertion of Rule 22A by way of anendnent in
the Rules, there was no provision for grant of pensionary benefits to the

enpl oyees who retired as work charge enpl oyees. The amendnent was
made vide notification dated September 17, 1980. It was provided by

Rul e 22 that a work charge enpl oyee having been or on being
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decl ared pernanent on conpleting 10 years service shall have the option
to elect either to continue to contribute towards contributory provident
fund or to opt for pensionary benefits. Sub-clause (iv) of the said rule
provi des that the option shall have to be exercised in witing within a
period of six nmonths fromthe date of anmended rule canme into force from
17.08. 1980. Vide notification dated Decenber 11, 1989 sub-rule (6)
was added in Rule 22 which was nmade effective from Septenber 1, 1982
in terms whereof wi dows of the work charged enpl oyees were al so given
the liberty to exercise such option

The State, therefore, had indisputably made the said rules
applicable with a prospective effect i.e. from1.9.1982. If that be so, the

question of grant of any benefit in favour of the appellant herein did not



and could not arise as adnittedly her husband died in the year 1978.

The question of exercising the right of option, as provided for, under

rule 22A would arise only if the enpl oyees were eligible therefor on the
date of coming into force thereof. It has not been given retrospective
effect. As no retrospective effect to the rule has been given, the question
of extending the benefit thereto to those who were not otherw se entitled

thereto does not and cannot ari se. A del egated legislation, as is well
known, is ordinarily prospective in nature. Aright or a
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liability which was created for the first time, cannot be given a
retrospective effect. Furthernmore, the intention of the State in giving a
prospective effect to that rule is clear and explicit; the amendnent in
Rul e 22A was also to be effective from1.9.1982 itself. No relief can be
granted to the appellant herein on the basis of the decision in Prabhati
Devi (supra). The said decision did not lay down the correct law. Article
14 of the Constitution of India has a positive concept. Equality, it is
trite, cannot be clained in illegality. Even otherwise the wit petition as
al so the review petition have rightly not been entertained on the ground
of delay and | aches on the part of the appellant.

For the reasons aforenentioned, we are of the opinion that
apart fromthe question of delay, even on nerit, the appellant has no
case.

The Appeal s are disnmissed accordingly.

NEW DELHI ; e J.
DECEMBER 18, 2008. [ CYRI AC JOSEPH]



