& Reportabl e

I'N THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO. 605 OF 2009
(Arising out of SLP [C] No.14461 of 2007)

Secretary, Bhubaneswar Devel opment Authority ... Appellant

Vs.

Susanta Kunar M shra ... Respondent
ORDER

R V. Raveendran J.,

Leave grant ed. The r espondent who appears in person, in
response to the notice inform ng the hearing date, has requested that
his presence may be dispensed with and his witten subm ssions (reply
with copies of the docunents) may be treated as his argunents and
matter may be disposed of. W have heard the | earned counsel for
appel | ant and consi der ed t he contentions of t he r espondent in his
written subm ssions.
2. The appel | ant (Bhubaneshwar Devel opnent Authority) allotted
M G house beari ng No. M 19, to t he respondent, as per letter of
al | ot ment dat ed 1.5.1991. A lease-cumsale agr eenent was ent er ed

bet ween the appellant and the respondent on 6.5.1991. d ause (2) of the
agreenent stipulated the price of the house to be Rs. 139, 215/40. After

deducting the paynent of Rs.37,415/- made by the | essee towards the
price (on 29.6.1990), it pernmitted the | essee to pay the bal ance of

Rs. 101, 800/40 in 52 quarterly instalnents of Rs.1957/70 each commrenci ng
from1.9.1989. The said clause gave the option to the Lessee to convert
the lease into a sale on conpletion of paynent of all the instal ments
by paying a commtnent charge of Rs.200/-. Cause (3) of the agreenent
required the | essee to pay an annual rent of Rs.24/90 during the period

of | ease commrenci ng from 1.9.1989. Cl ause (6) of t he agr eenent



stipulated that in the event of default

n payi ng any instal nent or

other dues on the due date, the | essee shall pay interest at the rate

of 15% per annum on the defaulted instal ments/dues fromthe date when

the sane fell due

3. On execution of the Lease-cum Sa
t ook possession of the house on 9.5.1991
instalments fromJune, 1991. He paid the
52) in a lunp sumon 5.7.2001. The appel
i nformed the respondent that he was stil
On 27.12.2001, the respondent applied to

and registration of a sale deed claining

e Agreenent, the respondent
and conmmenced payi ng the

last 12 instalnments (No.41 to
ant by letter dated 1.12.2001
due in a sumof Rs.57,175/-.

the appell ant for execution

that he had paid all the

instal ments. The appellant sent a reply dated 30.1.2002 informng the

respondent that until the sum of Rs.57,175/- which was due was paid,

the sal e deed could not be executed. A calculation sheet showi ng how

Rs. 57, 175/- was found to be due was al so

f ur ni shed.

4. Feel i ng aggri eved, t he r espondent approached the Di strict
Consuner Forum Khurda all eging deficiency of service. He sought a

direction to the appellant to execute the sale deed w thout insisting

upon t he paynent of Rs. 57, 175/ -. He al so cl ai med

- as

compensation fromthe appellant. The District Forum by the order dated

27.10. 2003 di smi ssed the conplaint holding that refusal to execute a

sal e deed until the amount due was paid,

servi ce. The r espondent
onsuner

was not a deficiency in

filed an appeal bef ore t he

Di sput es Redressal Commi ssion, Cuttack. The State Conmission by its

order dated 21.12.2006 all owed the appea

in part and directed the

respondent to pay a |lunp sumof Rs.20,000/- to the appellant in ful

and final settlement of the dues and directed the appellant to execute

the sal e deed on recei pt of such amount.

The appellant filed a revision

before the National Consuner D sputes Redressal Conmi ssion, New Del hi

chal | engi ng t he reduction
and

in t he anount payabl e,

contrary to the terns of contract. The National Conmmi ssion di sm ssed

as

Rs. 60, 000/

State C

arbitrary



t he revision by a short or der dat ed 8. 5. 2007 observi ng th
at t he
appel I ant coul d not charge conpound interest and therefore, the order
of the State Commi ssion was just and equitable and did not call for
interference. Feeling aggrieved the appellant has filed this appeal by
speci al | eave.
5. The appell ant contends that it charged interest strictly in
accordance with the terns of the | ease agreenment. It contends that
chargi ng of i nterest at t he rate of 15% per annum on d
el ayed
instalnments in terns of clause (6) of the agreenment was not ill egal
6. We find considerable force in the subnission of the appellant.
The | ease-cum sal e agr eenent shows t he ‘price’ of t he ho
use as
Rs. 139, 215/ 40. After adjusting Rs.37,415/- paid by the respondent, the
bal ance of Rs.101, 800/40 was made payable in 52 quarterly instal ments
commencing from1.9.1989. There is no requirenent to pay interest, if
t he i nstal ments wer e pai d on the due dat es. Only if t he
| essee
committed default in paying any instal ment or other dues, interest at
15% per annum was payabl e by t he | essee, on t he def au
Ited
i nstal ments/dues fromthe date of default to date of payment under
clause 6 of the agreenent. Even when there was default, neither the
instaiﬂents t hat wer e al r eady pai d on t he due dat es, n
or e

instal ments which were yet to fall due, were subjected to interest
under clause (6) of the agreenent. Charging interest under clause (6)
fromthe date of default to date of paynment on the defaulted anmount is
unexcepti onabl e and does not anount to charging of conmpound interest as

wrongly assuned by the State Commi ssion and National Conmi ssion

6. Even if we assune that the price of Rs.139,215.40 stipulated in
the | ease-cum sal e agreenent included, in addition to the cost of the
pl ot and the construction of the house, interest thereon, the position

will be no different. Each equat ed i nst al ment woul d t hen



have a

princi pal conponent and interest conponent. As the equated instal nents
woul d include interest on the principal only up to the due date of

i nstal ment, whenever there is a default, there can be no dispute that
the ‘principal’ part of the instalnent could be subjected to interest
fromthe date of default to date of paynent. It is no doubt true that
when the defaulted instalnment in entirety is subjected to interest, the
‘“interest’ component of the defaulted instalnment is also subjected to
interest. To that limted extent, there may be chargi ng of interest

upon interest. Charging of such interest, on the interest part of the
instalment, on default in payment of the instalment, at a reasonable

rate fromthe date of default, cannot be terned as chargi ng of conpound
interest inregard to the entire dues. It is only a provision to ensure
that the dues (instalnents) are paid pronptly and avoid nisuse of the
concession given by permtting paynent in instalnents. But for such a

provi sion, |essees/allottees who have al ready been gi ven possession

mjll_ be t enpt ed to del ay payment s, t her eby | eadi ng to

conti nuous

defaults. A statutory devel opnent authority, working on no profit no

| oss basi s, can ill af ford to permt such cont i nuous

efaults by

| essees/allottees, which will paralyse their very functioning, thereby

affecting future devel opnental activities for the benefit of other

menbers of the general public. Therefore a provision for interest as

cont ai ned in cl ause 6 of t he | ease-cum sal e agr eenent

s nei t her

inequitable nor in terrorem Were the basic rate of interest is itself

very high, or where interest is charged on the entire price instead of

charging interest on the reducing bal ance, when worki ng out the equated

instalments, or where the rate of interest on default is punitively

excessive, the position may be different. But no such case is made out

by the respondent.

7. If the facts are examined, it becones evident that the sum of

R$.57,175/— was not due on account of chargi ng conmpound
Interest.

Though t he al | ot ment was made on 1.5.1991 and t he

cum sal e

| ease-



agreenment was signed on 6.5.1991, clause (2) of the | ease-cumsale

agr eenent cont ai ned a r at her unusual condition t hat
quarterly

i nstal ment of Rs.1957/70 woul d commrence from 1.9.1989, which is a date
28 months prior to the date of allotnent and | ease-cum sal e agreenent.

The reason for such a provision was that the |ast date for applications
and al |l ot nent of houses under the schenme had expired in the year 1989

and the allotnment rate of the house had been worked out with reference
to 1989. The respondent had applied belatedly on 29.6.1990 and in the
nor el cour se, woul d not have obt ai ned any al | ot ment . In fact,
appel lant, by letter dated 19.12.1990, informed the respondent that no
house was available for allotnment. But subsequently, when sone houses
under the M G scheme becane avail abl e on account of default or other
reason, the appellant issued an letter dated 1.5.1991 to the respondent
allotting MG House No. M19. Having regarding to the terns of the
schene, it became necessary to require the | essee to pay the earnest
money deposit and the instalnents with reference to the original date
stipulated for allotnment, namely, 1.9.1989. Therefore, when the |ease-
cumsal e agr eenent was execut ed on 6. 5. 1991, t he r espondent was
required to pay the original allotment price in quarterly instal ments
of Rs.1957/70 with effect from 1.9.1989 to avoid revising the allotnent
price. This meant that when the agreenent was executed on 6.5.1991, the
respondent had to pay the initial paynment and instal ments whi ch had
fallen due between 1.9.1989 and 6.5.1991 and al so pay the interest
thereon at 15% per annum fromthe respective due dates, under clause
(6). But the respondent started paying the quarterly instal nents of

Rs. 1957/ 70 as if such instal nents comenced prospectively only after

t he agreenent dated 6.5.1991, and not from 1.9.1989. He paid the first
instal ment only on 25.6.1991. There was thus an accunul ated default in
regard to the paynents due between 1.9.1989 and 6.5.1991 on which

i nterest was payabl e under clause (6). There were al so sone delay in

payi ng the subsequent instalnents. |If the Devel opnent Authority charged

i nterest for t he def aul t ed/ del ayed i nstal ments, in accordance with

clause (6) of the |l ease-cumsal e agreenent, the respondent coul d not
object to the same. We are therefore of the view that the orders of the

State Commi ssion and National Conm ssion are not justified.

t he



8 The case of t he r espondent in its conpl ai nt was t hat

t he

interest could not be charged from Septenber, 1989 as the allotnment was

made only on 1.5.1991 fol |l oned by t he | ease-cum sal e agr eenent

on
6.5.1991 and delivery of possession on 9.5.1991. He al so contended t hat
there was no provision for payment of any interest by the | essee as
clause (6) of the agreenment was applicable only in the event of default
and he had not conmitted any default. It should be noted that the
respondent did not protest against the provisions of clauses (2) and
(6) of the |lease-cumsal e agreenent requiring paynent of instalnents
with effect from 1.9.1989 and took possession of the house in terns of
the said agreenent. Therefore, he could not be heard to say that the

i nstal ments shoul d conmence only prospectively. The District
um

rightly held that charging of interest by the appellant from 1.9.1989
in accordance with clause (6) of the agreement and insisting upon
paynent of dues before executing the sale deed, did not anpbunt to

deficiency in service. But the State Conmi ssion and National Commi ssion

For

act ed on W ong assunpti ons. Furt her, any fora under t he Consune

r

Protection Act, 1986 (‘'Act’ for short) before granting any relief to a

conpl ai nant, shoul d be satisfied that the conplaint relates to any of
t he matters specified in section 2(c) of t he Act, and t hat
t he

conpl ai nant has all eged and made out either unfair or restrictive trade
practice by a trader, or defects in the goods sold, or any deficiency
in a service rendered, or charging of excessive price for the goods
sold, or offering of any goods hazardous to life and safety wi thout

di splaying informati on regardi ng contents etc. If none of these is
al | eged and nade out, the conplaint will have to be rejected. Wen a

| essee signs without protest an agreenent agreeing to pay interest at a
given rate froma given date in given circunstances, and does not
contend that the termrelating to instalnents or interest is invalid or
inequitable, it is not open to the consuner forumto grant any relief.

A demand for any amount due in terms of the unchallenged terms of an



agreenment, does not furnish a cause of action to the |essee/allottee to

approach the consumer forum

9. Consequently, we allow this appeal, set aside the orders of the
State Commi ssion and National Conmm ssion and restore the order of the
District Forum W, however, nake it clear that on paynent of the

bal ance amobunt due, the appellant shall execute the sale deed, if it is

not al ready executed.

J.
[R V. Raveendran]

J
[J. M Panchal]
New Del hi
January 30, 2009.
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Petition(s) for Special Leave to Appeal (Civil) No(s).14461/2007

(From the judgenent and order dated 08/05/2007 in RP No. 1431/2007 of The
Nati onal Consuners Di sputes Redressal Conmission, New Del hi)

SECRETARY, BHUBANESWAR DEVELCOPMENT AUTH. Petitioner(s)
VERSUS
SUSANTA KUVMAR M SHRA Respondent ( s)

(Wth prayer for interimrelief and office report )
(for final disposal)

Date: 30/01/2009 This Petition was called on for hearing today.
CORAM :
HON BLE MR JUSTICE R V. RAVEENDRAN
HON BLE MR JUSTICE J. M PANCHAL
For Petitioner(s) M. Janaranjan Das, Adv.
M. Swetaketu M shra, Adv.
M. P.P. Nayak, Adv.

For Respondent (s)
I n- Per son( NP)

UPON hearing counsel the Court made the follow ng
ORDER

Leave granted.

The appeal is allowed in terns of the signed order



( PAWAN KUVAR) (S.S. R KRI SHNA)
COURT MASTER COURT MASTER
(signed order is placed on the file)



