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1. Challenge in this appeal is to the judgnment of a Division Bench of

t he Bonbay Hi gh Court uphol ding the conviction of the appellants

of fence puni shabl e under Section 304 Part | | read with Section 149 of the
I ndi an Penal Code, 1860 (in short the ‘IPC). Two appeals were di sposed of
by a common order. Crimnal Appeal No.441 of 1985 was filed by the present
appel l ants questioning their conviction while Crimnal Appeal No.608 of
1985 was filed by the State of Maharashtra contending that the appropriate
convi ction shoul d have been under Section 302 read with Section 149 | PC

2. Background facts in a nutshell are as foll ows:

The i nformant Murlidhar Krishna Ronge (P W 4) is the son of

Krishna (hereinafter referred to as the ‘deceased’). At the time of the
incident, the informant, Mni k Suryabhan Dhas (P W 5), Vasant Bhagwan

Dhas (P W 6) and the appellants were living in Village Dhas Pi npal gaon
within the limts of Taluka Barshi, District Solapur. The appellants are
closely interconnected. Appellants Rangnath and Ganpati are brothers and
appel l ant Govardhan is their relation. Appellants Narsing and Dattu are al so

br ot her s.

There was ennity between the deceased, the informant on one hand and the
appel lants on the other. There were two pieces of |and known by the nanme of
Vanj echi Patti and Chinchechi Patti. The former was admeasuring two acres
and the latter one- and-half acres. The |and known as Chi nchechi Patti

originally belonged to one Atmaram Ronge and was purchased in auction by

the deceased Krishna. After purchasing it, the deceased started cultivating it.

One Dnyandeo Ronge, who was a tenant of the said | and, had given up his

rights. Appellant CGovardhan's niece was married to the son of the said

Dnyandeo Govar dhan and Dnyandeo wanted that the |and known as

Chi nchechi Patti should be sold without consideration. The deceased, on
account of threats of Govardhan, executed sale deed of that land in favour of
Dnyandeo. About one-and-half years prior to the incident, the marriage of

the informant Murlidhar was settled with the daughter of one Vithal

resi dent of village Dhas Pinpal gaon. The appellants were irked by this

because they did not want the deceased to settle the marriage of informant

for



with Vithal's daughter. The appellants used to also threaten the informant

and t he deceased, saying that they should give up the | and Vanjechi Patti.
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On 22nd Novenber, 1984 at about 7.30 a.m, the informant Murlidhar, his

father Krishna (deceased), his |abourers Mani k Dhas and Vasant Dhas cane
to |l and gat No. 98, where crops of sugarcane, jowar and gram were standi ng.
They started cutting the sugarcane crop. At about 2.00 p.m all of them had
I unch, which was brought by the informant’s nmother. Thereafter, the

i nformant went to take a round and the deceased Krishna directed Manik

and Vasant to get to the northern side of the field for work. At about 2.45
p.m, the informant, Mani k and Vasant heard the shouts of Krishna "Ml o
Mel 0" (I amdying, | amdying). Consequently, they rushed towards the place
fromwhere the cries were coning. They saw appel | ants Rangnath and
Govardhan arned with swords, appellants Ganpat, Narsing and Dattu arned

wi th axes, chasing Krishna. They al so saw that they overtook Krishna in the
jowar crop, and thereafter, started assaulting himw th weapons in their
hands resulting in his falling dowm. The informant asked them not to assault
Kri shna and to save himfrom being assaulted fell on his body. Thereupon
the appel |l ants stopped assaulting Krishna. Wien Mani k and Vasant tried to

i ntervene, appellants Rangnath and Govardhan threatened themw th dire
consequences. Thereafter, the appellants ran away.

As a consequence of the assault, and the informant falling down on Krishna's
person to save himfrom being assaulted by the appellants, the clothes of

Kri shna were stained wi th bl ood.

After the appellants had run away, the informant Mirlidhar brought a

bull ock cart, put his father Krishna in the said bullock cart, and proceeded
with himto village Khadkal gaon. At the outskirts of the said Village

Kri shna breathed his last. Thereafter, the informant carried the corpse of his

father to his house and proceeded to Pangari Police Station to | odge the
F.1.R

On conpl etion of investigation charge sheet was filed. Charges

were franed and as the accused persons pleaded i nnocence, trial was held.



P Ws 4, 5 and 6 were stated to be eye witnesses and placing reliance on their
evidence the trial Court recorded the conviction in terns of Section 304 Part

I I I PC and inposed 7 years of rigorous inprisonnent.

3. In appeal before the High Court the primary stand was that the

of fence under Section 304 Part | | | PCis not made out and the evidence of so
called eye witnesses is unworthy of credence. It was subnitted that the tine
as indicated by the eye witnesses is unacceptabl e because the nedica

evi dence shows that there was no undi gested or seni-digested food. It was

al so submitted that the doctor’s evidence clearly showed that the injuries
could not have caused death cunulatively in sone cases. That being so, the
convi ction under Section 304 Part | | | PCis not proper. The Hi gh Court held
that the medi cal evidence did not wholly belie the prosecution version and
did not render the eye w tnesses’ version suspect. The Hi gh Court did not
accept appellants’ stand and observed that the doctor has given a hypothetica
answer that in sone cases it mght cause death and in sone cases it m ght

not cause death, but stated in clear ternms that in the instant case it has
caused death. The High Court held that the conviction as recorded by the

trial Court under Section 304 Part | | | PCis in order.

4, In support of the appeal, |earned counsel for the parties re-
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iterated the respective subnissions before the High Court.

5. It is to be noted that the First Information Report was | odged
within a very short tine. The al |l eged occurrence took place around 2.45
p.m and the FI R was |lodged at 7.15 p.m at the Police Station which was
situated at about 22 K. M fromthe place of incidence. The evidence of P Ws
4, 5 and 6 clearly established the conplicity of the accused persons. Added to
that, as rightly noted by the High Court the nedical evidence is not at total
variance with the ocular evidence. It was observed in Sol anki Chi manbha

Ukabhai v. State of CGujarat (Al R 1983 SC 484 at para 12) as follows:

"12. Ordinarily, the value of nedical evidence is only



corroborative. It proves that the injuries could have been caused

in the manner alleged and nothing nore. The use which the

defence can nmake of the nedical evidence is to prove that the
injuries could not possibly have been caused in the manner

al | eged and thereby discredit the eye-w tnesses. Unless, however

the medical evidence in its turn goes so far that it conpletely rules
out all possibilities whatsoever of injuries taking place in the
manner all eged by eyew tnesses, the testinony of the eye-

Wi t nesses cannot be thrown out on the ground of alleged

i nconsi stency between it and the nedical evidence."

6. In the instant case as noted above the doctor has categorically
stated that the cunulative effect of the injuries was the cause of death. That
bei ng so, the judgnment of the High Court affirm ng that of the trial Court
cannot be said to be in any way unsustai nable. The appeal is w thout nerit,
deserves disnissal which we direct. The appellants who were rel eased on bai
in ternms of the order dated 3.12.2001 shall surrender to custody forthwith to

serve the remai nder of sentence

(Dr. ARIT J 1 TPASAYAT)

New Del hi ,
February 27, 2009



