\ 220D TEM NO. 109 COURT NO. 4 SECTI ON XVI |

SUPREME COURT CF | NDI A
RECORD OF PROCEEDI NGS

ClVIL APPEAL NQO(s). 5630 OF 2008
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Dat e: 20/05/2009 This Appeal was called on for hearing today.

CORAM :
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HON BLE DR JUSTI CE B. S. CHAUHAN

For Appellant(s) M. D. Roy Chowdhury, Sr. Adv.
Ms. Nandini Sen, Adv.
For M. Deba Prasad Mikherjee, Adv.

For Respondent (s) M. Rahul Gupta, Adv.
M. Pinaki Addy, Adv.
For M. Chiraranjan Addey, Adv.

UPON hearing counsel the Court nmade the foll ow ng
ORDER

Heard | earned counsel for the parties.
The appeal is disposed of in ternms of the signed reportable

j udgnent .
Copy of this judgnent be given dasti to the parties.
(R K. Dhawan) (Phool an Wati Arora)
Court Master Court Master
(Signed reportable judgnent is placed on the file)
REPORTABLE
I N THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON
ClVIL APPEAL NO 5630 OF 2008
HI NDUSTAN COPPER LI M TED ... APPELLANT.

VERSUS

MS. N CCO CORPCRATI ON LTD. .. . RESPONDENT.



JUDGVENT

Dr. Mikundakam Shar e, J

This appeal is directed against the Judgnent and Order passed
by the | earned Chief Justice of the Jharkhand H gh Court taking up the
appeal and disposing of the said appeal by his Order dated 4.1.2008. The
appel lant herein filed a petition under Section 34 of the Arbitration and
Conciliation Act, 1996, challenging the legality of the Award dat ed
28.9. 2006 passed by the Sole Arbitrator with a prayer to set aside the
same. The | earned Single Judge before whomthe petition was filed held
the sane to be not naintainable. On appeal filed the Chief Justice held
that such an appeal is also not naintainable.

We have heard | earned counsel appearing for the parties.

It is disclosed fromthe records that an application was filed by
the respondent herein before the Jharkhand Hi gh Court at Ranchi under
Section 11(6) of the Arbitration and Conciliation Act, 1996, praying for
appoi ntment of an Arbitrator to adjudi cate upon and deci de the disputes
ari sing between the parties in ternms of the arbitration agreenent. The
Jhar khand Hi gh Court entertained the said application and appoi nt ed
Justice P.K. Sarkar, who is a retired Judge of the Patna Hi gh Court to
adj udi cate upon and deci de the di sputes between the parties. Pursuant to
the said order, the learned Arbitrator entered into the Reference and
passed the Award on 28. 9. 2006. After the Award was passed, the
appel lant herein filed a petition under Section 34 of the Arbitration and
Conciliation Act, 1996, challenging the Award dated 28.9. 2006 passed by
the Sole Arbitrator. The Registry filed an objection regarding the
mai ntai nability of the aforesaid petition under Section 34 of the Act.
According to the Registry, against the aforesaid Arbitration Award, a
petition under Section 34 of the Act should have been filed before the
appropriate court as defined under Section 2(e) of the Arbitration and
Conciliation Act, 1996. The |earned Single Judge considered the aforesaid
obj ection raised by the Registry of the H gh Court and agreed with the

sai d objection
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and held that the aforesaid petition filed by the appellant under Section
34 of the Arbitration and Conciliation Act, 1996, is not maintainable.

Bei ng aggrieved by the said order, the appellant filed an
appeal invoking the provision of Section 34 of the Act. The said appea
was entertained by the then Chief Justice of the H gh Court of Jharkhand.
After hearing the then Chief Justice disnissed the said appeal on the
ground that the aforesaid application under Section 34 or appeal under
section 34 or appeal under Section 37 of the Arbitration and Conciliation
Act, 1996, is not mmintainable before the H gh Court. I n other words
according to the Chief Justice the same shoul d have been filed before an
appropriate court as envisaged under the provision of the Arbitration and
Conci liation Act, 1996

Counsel appearing for the appellant has subnitted before us
that since the aforesaid appeal whi ch the appellant had filed was an
appeal under Section 37 of the Arbitration and Conciliation Act, 1996, it
shoul d have been entertai ned and deci ded by a Division Bench, since the
Order of the |l earned Single Judge was under chall enge.

We are unable to accept the aforesaid contention which is

found to be prima facie untenable in view of and in
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the light of the provisions of the Arbitration and Conciliation Act, 1996
The said application under Section 34 is to be filed before a court which is
enpowered and has jurisdiction to entertain and deci de such objection

filed under Section 34 of the Act. The expression 'Court’ is defined under
the provision of Section 2(1)(e) of the Act, meani ng the principal civi
Court of original jurisdiction in a district, and includes the H gh Court in
exercise of its ordinary original civil jurisdiction, having jurisdiction to
deci de the questions forming the subject-matter of the arbitration

Section 37 of the Act on which enphasis was given by counsel for the
appel I ant applies only when the pre-conditions nentioned therein are

sati sfi ed. The submi ssion of the | earned counsel appearing for the
appellant is that since the | earned Single Judge refused to set aside the
arbitration award, therefore an appeal could be preferred by the appellant
as envi saged under Section 37 (1)(b) of the Arbitration and Conciliation

Act, 1996. We are again unable to persuade ourselves to accept the



af oresai d contention of the counsel appearing for the appellant for
petition filed under Section 34 of the Arbitration and Conciliation Act,
1996, was disnissed on the ground of mmintainability of inportation and

not on the ground by refusing to set aside the arbitration
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award. Being faced with the aforesaid situation, the counsel appearing for
the appellant states that he would not like to delay the proceedi ng and
rather would desire that the proceedings are expedited. In ternms of his
statenent and prayer and also in view of the submi ssion of the counse
appearing for the respondent who has subnmitted that the nmatter requires
urgent attention of the court, we renit the matter and the petition filed
under Section 34 of the Arbitration and Conciliation Act, 1996, filed by the
appellant to the civil court conpetent to hear and deci de the sane as

envi saged under Section 2(1)(e) of the Act.

The petition under Section 34 of the Act filed by the appellant
shall now be listed before the District Judge, East Singhbhum where the
parties shall appear on 29 of My, 2009, when the District Judge shall allot
the petition under Section 34 to an appropriate court in ternms of the
provision of Section 2(1)(e) of the Act. We also feel that the matter is
pending for a very long period and shutting fromone court to other court.
Therefore, the court to which the matter is entrusted to by the District
Judge shall make all endeavor to dispose of the sane as expeditiously as
possible preferably within a period of six nonths fromthe date of

receiving the records.
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The orders of the learned Single Judge as also of the then
Chi ef Justice of Jharkhand Hi gh Court stand nodified to the aforesaid
extent.

We are informed that the petition under Section 34 of the
Arbitration and Conciliation Act, 1996, is nowlying in the Registry of the
H gh Court of Jharkhand. The sane shall be transnitted i mediately to
the District Judge in ternms of this order

The appeal is disposed of accordingly.

Copy of this order be given dasti to the parties.



NEW DELHI ;
MAY 20, 2009.

(Dr. B.S. CHAUHAN)



