6\ 220 Reportabl e
I N THE SUPREME COURT CF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON

SPECI AL LEAVE PETITION (C) NO ............ ... ........ OF 2009
CC 5804/ 2009

Suraj Lanmp & Industries (P) Ltd. Thru. DR ... Petitioner(s)

Vs.

State of Haryana & Anr. ... Respondent (s)
ORDER

R V. Raveendran J.

Del ay condoned. I ssue notice. Petitioner to file copies of
correspondence with State Infornmati on Comm ssioner as also its title deeds to
the disputed property. As this case is a typical exanple of an irregular process
spreadi ng across the country, we propose to refer to some aspects of the case
at this prelimnary stage itself.

2. The petitioner, a conpany incorporated under the Conpani es Act,

clainms that one Racmmath and his famly nmenbers sold two and half acres of

land in Wazirabad village, GQurgoan to them by neans of an agreenent of sale,
General Power of Attorney (for short ‘'GPA’) and a will in the year 1991 for a
consi deration of Rs.716,695/-. It is further alleged that the petitioner verbally
agreed to sell a part of the said property neasuring one acre to one Dharanvir
Yadav for Rs.60 |akhs in Decenber 1996. It is stated that the said Dharanvir

Yadav, and his son Mhit Yadav (an ex MLA and Mnister), instead of
proceeding with the transaction with the petitioner, directly got in touch with

Ramanath and his fam |y menbers and in 1997 got a GPA in favour of

Dharanvir Yadav in regard to the entire two and half acres executed and
registered and illegally cancelled the earlier GPA in favour of petitioner. The
petitioner clains that when its Director, S.K Chandak, confronted Dharanvir
Yadav in the year 1999 this behal f, the said Yadav apol ogi zed and i ssued a
cheque for Rs.10 | akhs towards part paynent and agreed to pay the bal ance of

Rs. 50 | akhs shortly but that the said cheque was di shonoured necessitating a
compl ai nt under section 138 of the Negotiable Instrument Act, being filed

agai nst Dharanvir Yadav which is pending in a crimnal court at Patiala House,



New Del hi. It is further alleged that in the year 2001, petitioner |odged a
crimnal conplaint against Ramanath and nenbers of his fanmly who executed
the sale agreenent/ GPA/will in favour of the petitioner and another conplaint
agai nst Dharanbir Yadav and his son in the District Court, Qurgoan, for

of fences puni shabl e under sections 406, 420, 467, 468, 471 and 120B of | PC.
The petitioner clains that in Decenber 2005 it |odged an FIR in respect of

of fences under Sec. 406, 467, 468,471 and 120B of | PC against all of them

3. The petitioner clainms that as no action was taken on its FIR by the
Station House Oficer/Investigation Oficer (*SHO 1O for short), petitioner filed
an application under Right to Information Act, 2004 (‘RTI Act’ for short) seeking
the status, in response to which the SHO | O gave contradi ctory and ni sl eadi ng
versi ons about the status of the investigation and about the seizure and

custody of the agreenent and power of attorney fromthe accused. An appea

filed by the petitioner was disposed of by the Chief Information Conmi ssioner

Haryana, by an order dated 27.12.2007 nerely directing that Police should re-
investigate the FIR as per the order of the court and the Departnent should

give a specific proper reply about the status of the docunents, to the appellant
by 25.1.2008. According to the petitioner, the Conmi ssioner ought to have
initiated action against the police for giving false and m sl eading information
under section 20 of the RTI Act. Petitioner therefore filed a wit petition

chal  enging the order of the Chief Information Comm ssioner and seeking
initiation of proceedi ngs under section 20 of the RTI Act and inposition of
penalty. The said wit petition was di sposed of by the H gh Court by the

i mpugned order holding that section 20 was directory and not mandatory. This

SLP seeks leave to file an appeal against the said order

4. W are of the view that matter involves an issue whose seriousness is
underesti mated. The issue to be addressed is avoi dance of execution and

regi stration of deeds of conveyance as the node of transfer of freehold

i movabl e property by increasing tendency to adopt ‘ Power of At t or ney
Sales’, that is execution of sale agreenent/ general power of attorney/wll (for
short ‘SA-GPA-WI I transactions’) instead of execution and registration of

regul ar deeds of conveyance, on receiving full consideration. This nethod

adopted has the follow ng variants:



(1) Executi on of an agreenent of sale, one or two powers of attorney,
with or without a will, all unregistered.

(i) Executi on of an agreenent of sale, power/s of attorney and will,
registering either all of them or any two of them or any one of them

5. The ‘ Power of Attorney Sales’ as a nethod of ‘transfer’ was evol ved by

| awyers and docunment witers in Delhi, to overconme certain restrictions on
transfer of flats by the Del hi Devel opment Authority (for short ‘DDA ).

DDA had undertaken | arge scal e devel opnent by constructing of flats. It is
stated that when DDA allotted a flat to an allottee, any transfer of the
assignnent by the allottee required the perm ssion of DDA and such
perm ssion was granted only on paynent to DDA of the ‘unearned increase’
that is the difference between the nmarket val ue/sale price and the original cost
of allotrment. To avoid the cunbersone procedure in obtaining pernission and
to avoid paynent of the huge part of the price to the DDA as unearned
i ncrease, a hybrid system was evol ved whereby the allottee/ holder of the flat,
on receiving the agreed consideration would deliver the possession of the flat
to the purchaser and execute the follow ng docunents
(a) An Agreenent of sale confirnming the terms of the sale, delivery of
possessi on and paynent of full consideration and undertaking to
execut e any docunment when required in future
(b) An Irrevocabl e General Power of Attorney in favour of the purchaser
or his nom nee authorizing himto nanage, deal with and di spose of

the property without reference to the vendor

(c) A wll bequeathing the property to the purchaser as safeguard
agai nst the consequences of death of the vendor before transfer

6. The ‘ Power of Attorney Sales’, as noticed above was adopted to
overcone the restrictions/prohibitions in terns of allotnent and the rul es of

al l ot ment of DDA governing the allotment of flats. Such transactions were
obviously irregular and illegal being contrary to the rules and terns of
allotnment. Further, in the absence of a registered deed of conveyance, no right,
title or interest in an i nmovable property could be transferred to the purchaser

However, the Del hi Hi gh Court in a few cases accepted such ' Power of
Attorney Sales’ as creating an ‘interest’ in the DDA flat which was so

‘“transferred’ and consequently, protected such interest of the purchaser by

i ssuing injunctions or decrees preventing the vendor fromfurther dealing with



the property. This led to a general inpression the '‘Power of Attorney Sal es
were valid recogni zed nodes of transfer and the very purpose DDA prohibiting
transfers and requiring pernission on paynent of certain difference in price

was defeated by this process.

We are not presently concerned with the validity, propriety or wi sdom of such
judgnents which virtually put the seal of approval of the court on transactions
which were irregular and illegal. In fact, it is stated that DDA itself ultimately
recogni zes ‘ Power of Attorney Sales’ by accepting applications from

purchasers under ‘Power of Attorney Sales’ for conversion fromleasehold to
freehol d and conveyance of the flats. W will therefore presently exclude the

‘power of attorney sales’ of DDA flats fromthe purview of the present exercise.

7. What we are concerned is extension of the concept of such ‘ Power of
Attorney Sal es’ by execution of SANGPA/WII| with reference to freehold

properties.

8. The Registration Act, 1908, was enacted with the intention of providing
orderliness, discipline and public notice in regard to transactions relating to
i movabl e property and protection fromfraud and forgery of docunents of
transfer. This is achieved by requiring conpul sory registration of certain types
of docunments and providing for consequences of non-registration. Section 17

of the Registration Act clearly provides that any docunment (other than
testanmentary instrunents) which purports or operates to create, declare,

assign, limt or extinguish whether in present or in future "any right, title or
interest"” whether vested or contingent of the value of Rs.100 and upwards to

or in inmovable property. Section 49 of the said Act provides that no

docunent required by section 17 to be registered shall, affect any i movabl e
property conprised therein or received as evidence of any transaction affected
such property, unless it has been registered. Registration of a docunent gives
notice to the world that such a docunment has been executed. Registration

provi des safety and security to transactions relating to i movabl e property,
even if the docunment is lost or destroyed. It gives publicity and public
exposure to docunents thereby preventing forgeries and frauds in regard to

transacti ons and execution of docunents. Registration provides information to



peopl e who rmay deal with a property, as to the nature and extent of the rights
whi ch persons may have, affecting that property. In other words, it enables
people to find out whether any particular property with which they are
concerned, has been subjected to any legal obligation or liability and who is or
are the person/s presently having right, title, and interest in the property. It
gives solemity of form and perpetuate docunents which are of |ega

i mportance or rel evance by recording them where people may see the record

and enquire and ascertain what the particulars are and as far as land is
concerned what obligations exist with regard to them It ensures that every
person dealing with i movabl e property can rely with confidence upon the
statements contained in the registers (maintained under the said Act) as a ful
and conpl ete account of all transactions by which the title to the property nay

be affected and secure extracts/copies duly certified.
9. Recourse to ‘' SA/GPA/WLL' transactions is taken in regard to freehold

properties, even when there is no bar or prohibition regarding transfer or
conveyance of such property, by the follow ng categories of persons :-

(a) Vendors with inperfect title who cannot or do not want to execute
regi stered deeds of conveyance.

(b) Purchasers who want to invest undi scl osed wealth/incone in
i movabl e properties without any public record of the transactions.
The process enables themto hold any nunmber of properties wthout
di scl osing them as assets hel d.
(c) Purchasers who want to avoid the paynent of stanp duty and
regi stration charges either deliberately or on wong advice. Persons

who deal in real estate resort to these nmethods to avoid nultiple
stanp duties/registration fees so as to increase their profit margin.

10. What ever be the intention, the consequences are disturbing and far
reachi ng, adversely affecting the econony, civil society and | aw and order
Firstly, it enables |arge scale evasion of incone tax, wealth tax, stanp duty and
registration fees thereby denying the benefit of such revenue to the
governnent and the public. Secondly, such transactions enable persons with
undi scl osed wealth/incone to invest their black noney and al so earn
profit/incone, thereby encouraging circulation of black noney and corruption
This kind of transactions has disastrous collateral effects also. For exanple,
when the market val ue increases, many vendors (who effected power of

attorney sales without registration) are tenpted to resell the property taking
advantage of the fact that there is no registered instrunent or record in any

public office thereby cheating the purchaser. Wen the purchaser under such



‘power of attorney sales’ cones to know about the vendors action, he
invariably tries to take the help of nusclenen to ‘sort out’ the issue and

protect his rights. On the other hand, real estate nmafia many a time purchase
properties which are already subject to power of attorney sale and then

threaten the previous ‘Power of Attorney Sale’ purchasers from asserting their
rights. Either way, such power of attorney sales indirectly lead to growh of

real estate mafia and crimnalization of real estate transacti ons.

11. Sone states have nade sone efforts to control such ‘Power of Attorney
Sal es’ by subjecting agreenments of sale involving delivery of possession and
irrevocabl e powers of attorney for consideration, to the sane stanp duty as
deeds of conveyance or by nmaking such docunents conpul sorily registrable.

But the steps taken are neither adequate nor properly inplenmented resulting in
multiple transactions in regard to the sane property by greedy and
unscrupul ous vendors and/ or purchasers giving nightmares to bonafide
purchasers intending to buy a property with certainty regarding title. It also
makes it difficult for lawers in tracing and certifying title. Any process which
interferes with regular transfers under deeds of conveyance properly stanped,
regi stered and recorded in the registers of the Registration Departnent, is to

be di scouraged and deprecat ed.

12. The present case is a typical exanple of the consequences of not
obtaining a registered sale deed. There is apparently no reason as to why a
conpany regi stered under the Conpanies Act should resort to such a
transaction. Execution of a will by an individual bequeathing an imovabl e
property to a company, is also incongruous and absurd. If there was a bar and
the process was adopted to overcone such bar regarding sale of |ands, then
courts should not go to their assistance, as that would amount to perpetuating

illegalities. If there was no bar, then the questions that arise are: why should a
conpany hold a property in a state of suspended ani nati on from 1991? How

can a conpany ‘verbally’ agree to sell a property to soneone? Wat is the
reason for the delay in |odging the conplaints? If petitioner had purchased the
property under a registered sal e deed, nunerous disputes, litigations and
crimnal proceedings could have been avoided. The illegal and irregular

process of ‘Power of Attorney Sales’ spawns several disputes relating to



possession and title, and also results in criminal conplaints and cross

compl aints and extra-legal enforcenent and forced settlenents by |and mafia.

13. We are therefore of the view that the situation warrants specia
measures. W are informed that sonetinme back in 2008, there was a proposa

to amend section 147 of Del hi Munici pal Corporation Act, 1957 to check and

di scourage ‘power of attorney sales’. There was al so a proposal to have

special enactnment relating to registration and recording of title in Delhi. But so
far nothing appears to have fructified. It is the dreamof every citizen to own a
house or a plot of land. The citizens nust be enabled by the governnent to do

so with safety, security and without fear of litigation or defects in title.

14. We therefore request the Solicitor General to appear in the matter and
gi ve suggestions on behalf of Union of India. We also direct notice to the

States of Punjab, Haryana, Del hi, Utar Pradesh and Maharashtra (represented

by their respective Chief Secretary/Revenue Secretary) to consider the

foll owi ng issues:

(a) Whet her ‘power of attorney sales’ (that is transactions involving
execution of Sale Agreement/GPA/WIIl) instead of regular sales is
prevalent in their respective states?

(b) What are the views of the respective state governnment in respect of
such transactions?

(c) What steps have been taken and/or proposed to be taken by the

respective states to deal with the chaotic situation and confusion
ari sing fromsuch transactions?

List the matter in the |ast week of August, 2009.

J
[R V. Raveendran]

J
[J. M Panchal]
New Del hi ;
May 15, 2009.
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(From the judgenent and order dated 25/11/2008 in CW No. 19864/2008 of The
H GH COURT OF PUNJAB & HARYANA AT CHANDI GARH)



SURAJ LAMP & I NDUSTRIES (P) LD. TR DI R Petitioner(s)
VERSUS
STATE OF HARYANA & ANR Respondent ( s)
Wth I.A No.1 (Cdelay in filing SLP)
Date: 15/05/2009 This Petition was called on for hearing today.
CORAM :
HON BLE MR JUSTICE R V. RAVEENDRAN
HON BLE MR JUSTICE J. M PANCHAL
For Petitioner(s) M. K V. Vishwanat han, Sr.Adv.
M. Jayant Kunmar Meht a, Adv.
M. Neeraj Chaudhari, Adv.
M . Sandeep Phogat, Adv.
For Respondent (s)
UPON hearing counsel the Court made the follow ng
ORDER
Del ay condoned.

I ssue notice in terns of the signed order.

List the matter in the |last week of August, 2009.

(Pawan Kunar) (M S. Negi)
Court Master Court Master (reportable
signed order is placed on the file)



