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D.K. JAIN, J.:

1. The short question arising for consideration in this batch of

appeal s is whet her Secti on 50 of t he Nar coti c Dr ugs and
Psychotropic Subst ances Act, 1985 (for short "the NDPS Act")
casts a duty on the enpowered officer to ‘inform the suspect of

his right to be searched in the presence of a Gazetted Oficer or

a Magistrate, if he so desires or whether a nere enquiry by the

said officer as to whether the suspect would like to be searched

in the presence of a Magistrate or a Gazetted Oficer can be said

to be due conpliance with the mandate of the said Section?

2
2. Wien these appeals canme up for consideration before a bench of
three Judges, it was noti ced t hat there was a di ver gence
of
opi ni on bet ween t he deci si ons of this Court in t he
se of

Joseph Fernandez Vs. State of Goal, Prabha Shankar Dubey Vs. State
of MP.2 on the one hand and Kri shna Kanwar (Snt) alias Thakuraeen
Vs. State of Rajasthan3 on the other, with regard to the dictum

| aid down by the Constitution Bench of this Court in State of
Punjab Vs. Bal dev Singh4, in particular regarding the question
whet her before conducting search, the concerned police officer is

merely required to ask the suspect whether he would Iike to be



pr oduced before the Magi strate or a Gazetted O ficer for
t he

pur pose of search or is the suspect required to be made aware of

the existence of his right in that behal f under the |aw.
It

woul d be expedient to extract the relevant portion of the order:-

"When the matter cane up before this Court, it was
found that in sone of the decisions rendered by this Court,
a slightly different view was taken than what was expressed
by the Constitution Bench with regard to interpretation of
Section 50 of the NDPS Act. In the case Joseph Fernandez
Vs. State of Goa, 2001 (1) SCC p. 707, a Bench of three
Hon’ bl e Judges hel d that even when the searching officer
informed himthat "if you wish you may be searched in the
presence of a gazetted officer or a Magistrate”; it was
held that it was in substantial conpliance with the
requi renent of Section 50 of the NDPS Act, and the Court
observed that it did not agree with the contention that
t here was non-conpliance of the nandatory provisions

contained in Section 50 of the NDPS Act. I n anot her
1
(2000) 1 scc 707
? (2004) 2 SCC 56
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(1999) 6 SCC 172
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decision of this Court in Prabha Shankar Dubey Vs. State of
M P. 2004(2) SCC p.56, the follow ng infornmation was
conveyed to the accused: "By way of this notice, you are

i nformed that we have received information that you are
illegally carrying opiumw th you, therefore, we are
required to search your scooter and you for this purpose.
You would like to give me search or you would like to be
searched by a gazetted officer or by a Magistrate".

Thi s
was held to be substantial conpliance of Section 50 of the
NDPS Act . In Krishan Kanwar (Sm.) Alias Thakuraeen Vs.

State of Rajasthan, 2004(2) SCC p.608, the sane question
was considered and it was held that there is no specific
formprescribed or initiated for conveying the information
required to be given under Section 50 of the NDPS Act and
it was held that "what is necessary is that the accused
(suspect) should be nade aware of the existence of his
right to be searched in the presence of one of the officers
naned in the section itself.

Si nce no specific node or
manner is prescribed or intended, the court has to see the
substance and not the formof intinmation.

Whet her the
requi renent of Section 50 have been net is a question which
is to be decided on the facts of each case and there cannot
be any sweeping generalization and/or a straitjacket
for mul a.

Thus, in a way, it all depends on the oral evidence



of the officer who conducts search, in case nothing is

ment i oned in t he search mahazar or any ot her
cont enpor aneous docunent prepared at the tine of search

In view of the |arge nunber of cases com ng up under the
provi sions of the NDPS Act the interpretation of Section 50
of the Act requires a little nore clarification as its

applicability is quite frequent in nmany cases. In
appreciating the law laid down by the Constitution Bench in
Bal dev Singh’ s case (supra), we have noti ced that

conflicting decisions have been rendered by this court. W
feel that the natter requires sone clarification by a

| arger Bench. The matter be placed before the Hon' bl e
Chi ef Justice of India for taking further action in this
regard. "

That is how these appeals cane to be placed before this Constitution

Bench.

3. Since the cases have cone up before us for a limted purpose of
clarification as to the interpretation of Section 50 of the NDPS
Act by the Constitution Bench in Baldev Singh's case (supra), we
deem it unnecessary to state the background facts, giving rise to

t hese appeal s.

4. N have heard | ear ned counsel for t he appel I ant, State of
Gujarat, State of West Bengal, Governnent of National Capita
Territory of Delhi and | earned Additional Solicitor General on

behal f of Union of India.

5. M. P.H Parekh, |earned senior counsel appearing on behalf of
appel | ant (Crimnal Appeal No. 943 of 2005), strenuously ur ged
that a conjoint reading of Section 50(1) and 50(3) of the NDPS
Act, in its common grammatical connotation, makes it abundantly
cl ear that the procedural safeguards envi saged under Section 50
are to be enpl oyed effectively and honest |y whil e i nf or m ng,
apprising and advising the suspect of his vested right to be
searched only by a Gazetted Oficer or a Magistrate. It was
contended that the anbit of statutory protection granted by the
Par | i ament under Secti on 50(1) of t he NDPS  Act havi ng been
expl ai ned unanbi guously and clearly by the Constitution Bench in
the case of Baldev Singh (supra), there is no scope for any other

interpretation or clarification of Section 50 of the NDPS Act.

6. Learned counsel vehenently contended that in the Iight of the



dictumlaid down in Bal dev Singh (supra), the decisions of this

Court in Joseph Fer nandez (supra) and Prabha Shankar

Dubey
(supra) wherein the concept of ‘substantial conpliance’ has been
erroneously read into Section 50 of the NDPS Act, do not |ay down
the correct proposition of |aw It was argued that Section 50

bei ng the only safeguard provided to the suspect under the NDPS

Act, the legislature, while enacting it, gave it the C
har act er
of a "due process" cl ause, t her eby pl aci ng sone
m ni mum
pr ocedur al limtations on t he exerci se of such e
Xt ensi ve
statutory power, by insisting on the strict observance of the
procedure established under the said Section. According to th
e
| ear ned counsel , this saf eguard is meant to ensure t
hat t he
powers under the NDPS Act are not abused and a person is not
falsely inplicated and subjected to grave consequences which are
likely to foll ow under the said Act. Rel yi ng on the decision of
this Court in Beckodan Abdul Rahinman Vs. State of Keral ab, |earned
counsel submitted that the harsh provisions of the NDPS Act cast
a heavi er duty upon the prosecution to strictly follow and conply
with the safeguards
7. Learned counsel t hus, ar gued t hat t he t heory of ‘substa
ntial
compliance’ cannot be applied to defeat, negate or neutralise
i mport ant saf eguar ds provi ded by t he | egi slature
It was
5
(2002) 4 sCC 229
6
asserted that nerely asking the suspect whether he would like to
be produced before a Magistrate or a Gazetted O ficer for the
pur pose of the search can never anobunt to due conpliance wth
Section 50 of the NDPS Act.
8. M. Siddharth Luthra, |earned senior counsel appearing on behal f
of State of Quj ar at , on t he ot her hand, submitted t hat t he

rigours of Section 50 of the NDPS Act are neither applicable to



the of ficers who have been enpowered by a warrant under Section

41(1); nor to the gazetted/ enpowered officers who order search or
arrest under Section 41(2). It was argued that Section 41(1) of
the NDPS Act grants the Magistrate the power to issue warrants

for arrest or search, whether by day or night, inter alia, in
relation to a person whomthe Magistrate has reason to believe

has comm tted an of fence under the NDPS Act. It was urged that a
readi ng of Sections 41(1), 41(3), 42, 43 and 50 of the NDPS Act

shows that an officer acting under a warrant by a Magi strate

under Section 41(1) would not fall within the anmbit of Section

50(1) of the NDPS Act. It was submitted that fromthe | anguage
of Section 41(2) of the NDPS Act, it is clear that the Centra
CGovernment or the State Governnment, as the case may be, can only
enpower an officer of a gazetted rank who can either hinself act

or authorise his subordinate on the ternms stated in the Section

On the contrary, however, under Section 42(1) of the NDPS Act,

7
there is no restriction on the Central Governnment or the State
Government to enpower only a gazetted officer and, therefore
addi ti onal checks and bal ances over officers acting under Section
42 have been provided in the proviso to Section 42(1) and in
Section 42(2) of the NDPS Act. It was, thus, contended that the
| anguage of Section 42 of the NDPS Act makes it clear that the
provi si on appl i es only to an of ficer enpower ed under Section

42(1) and not an enpowered Gazetted O ficer under Section 41(2)

of the NDPS Act. In support of the submission that a distinction
between a Gazetted O ficer and an officer acting under Section 42

of the NDPS Act has to be numintained, |earned counsel comended

us to the decisions of this Court in M Prabhulal Vs. Assistant

Director, Directorate of Revenue Intelligence6 and Union of India

Vs. Satrohan7?. It was pleaded that the divergent view on the
poi nt expressed by this Court in Ahnmed Vs. State of Qujarat8, does

not |ay down the correct proposition of |aw

It was then contended by M. Luthra that a reading of sub-
sections (1) and (3) of Section 50 of the NDPS Act nmakes it clear



that the right granted to a suspect is not the right to be

sear ched bef or e t he near est Gazetted O ficer or near est

Magi strate, but the right to be taken before the nearest Gazetted

O ficer or near est Magi strat e, wher eupon such of ficer

or
6
(2003) 8 SCC 449
7
(2008) 8 scCcC 313
8
(2000) 7 scC 477
8
Magi strate is duly enpower ed under Secti on 50(3), to
ei t her
di scharge the suspect fromdetention or direct that a search be
made. In support of the proposition, reliance is placed on a
decision of this Court in State of Rajasthan Vs. Ram Chandra9.
10. Learned counsel also submitted that the decisions of this Court
in State of Punjab Vs. Bal bir Singhl0, Saiyad Mhd. Saiyad Umar
Saiyad & Ors. Vs. State of CQujaratl1ll, Ali Mistaffa Abdul Rahman
Mbosa Vs. State of Keralal2 and affirmed in Bal dev Singh (supra)
have all read the phrase ‘for naking the search’ into Section
50(1) of t he NDPS Act , whi ch has I ed to saf eguar ds
and
protections to an accused person, as envi saged under Section 50
of t he NDPS Act to be read down, maki ng t he sai d pro
Vi si on
virtually ineffective and, therefore, the decision of this Court
in Bal dev Singh (supra) needs reconsideration
11. Adopti ng t he same l'ine of argunent s, M. P. P. Mal hotr a
t he
| earned Additional Solicitor General, appearing on behalf of the
Gover nient of NCT of Del hi mai nt ai ned t hat it is clea
r from
| anguage of Sections 41(2), 42 and 43 of the NDPS Act that the
| egi slature has deal t with gazetted officers differ
ently,

reposi ng hi gher degree of trust in themand, therefore, if a

search of a person is conducted by a gazetted officer, he would

9
(2005) 5 SCC 151
10



(1994) 3 SCC 299

11
(1995) 3 SCC 610
12
(1994) 6 SCC 569
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not be required to comply with the rigours of Section 50(1) of
the Act. It was argued that the view expressed by this Court in
Ahned (supra), is i ncorrect and, t heref ore, deserves t
o] be
reversed.
12. The NDPS  Act was enact ed in t he year 1985, with a Vi ew
to
consol i dat e and anmend t he | aw rel ating to narcotic d
rugs,

i ncorporating stringent provisions for control and regul ation of

operations rel ating to narcotic drugs and psychot r opi ¢

subst ances. The obj ect of t he sai d | egi sl ation has
been

expl ained tinme and again by this Court in a plethora of cases

and, therefore, we feel that it is not necessary to del ve upon

this aspect all over again, except to re-enphasise that in order

to prevent abuse of the provisions of the NDPS Act, which confer

wi de powers on the enpowered officers, the safeguards provided by

the Legislature have to be observed strictly. Mor eover, having

regard to the terms of reference to the larger Bench, extracted
above, it is equally unnecessary to extract extensively all the
provi sions of the NDPS Act to which reference was nmade by | earned
counsel appearing for the States, and a brief reference to these

provi sions woul d suffice.

13. Under Section 41 of the NDPS Act, certain classes of Magistrates
are conpetent to issue warrants for the arrest of any person whom

such Magi strates have reason to believe to have comitted any

10
of fence puni shabl e under the NDPS Act, or for the search of any
bui | di ng, conveyance or place in which such Magistrate has reason
to bel i eve any narcotic drug or psychot ropi ¢ subst ance

controll ed substance in respect of which an of fence puni shabl e

under the said Act has been conmtted or any docunent or other

or



article which may furni sh evi dence of the commi ssi on of such

offence or any illegally acquired property or any docunent or

other article which may furnish evidence of holding any illegally

acquired property which is liable for seizure or freezing or
forfeiture under Chapter VA is kept or conceal ed. Under Section

42 of the NDPS Act, the enpowered officer can enter, search

seize and arrest even wi thout warrant or authorisation, if he has

reason to bel i eve from his per sonal know edge or i nformation
taken down in witing, that an of fence under Chapter |1V of the

said Act has been committed. Under proviso to sub-section (1),

if such officer has reason to believe that a search warrant or

aut hori sation cannot be obt ai ned wi t hout af fordi ng opportunity

for the conceal ment of evidence or facility for the escape of an

of fender, he nmay enter and search such building, conveyance or

encl osed pl ace at any time bet ween sunset and sunri se after
recording the grounds of his belief and send the sane to his

i medi ate official superior in terns of sub-section (2) of the

Secti on.
11

14. Section 50 of the NDPS Act prescribes the conditions under which
personal search of a person is required to be conduct ed. Bei ng
the pivotal provision, the Section, (as amended by Act 9 of 2001
- inserting sub-sections (5) and (6) with effect from2 nd Cctober

2001) is extracted in full. It reads as under

"50. Condi tions under which search of persons shall be
conducted. --(1) Wien any officer duly authorised under
section 42 is about to search any person under the

provi sions of section 41, section 42 or section 43, he
shall, if such person so requires, take such person w thout
unnecessary delay to the nearest Gazetted O ficer of any of
the departnments nentioned in section 42 or to the nearest
Magi strate.

(2) If such requisition is nade, the officer may detain
the person until he can bring himbefore the Gazetted
Oficer or the Magistrate referred to in sub-section (1).

(3) The Gazetted Oficer or the Magi strate before whom
any such person is brought shall, if he sees no reasonabl e
ground for search, forthwith discharge the person but
otherw se shall direct that search be nade

(4) No fenal e shall be searched by anyone excepting a
femal e.



(5) When an officer duly authorised under section 42 has
reason to believe that it is not possible to take the
person to be searched to the nearest Gazetted O ficer or
Magi strate without the possibility of the person to be
searched parting with possession of any narcotic drug or
psychotropi ¢ substance, or controlled substance or article
or docunment, he may, instead of taking such person to the
nearest Gazetted Oficer or Mgistrate, proceed to search
the person as provided under section 100 of the Code of
Crimnal Procedure, 1973 (2 of 1974).
(6) After a search is conducted under sub-section (5),
the officer shall record the reasons for such belief which
necessitated such search and within seventy-two hours send
a copy thereof to his immediate official superior.”
12
15. Sub- secti on (1) of t he sai d Secti on provi des t hat when t he
enpowered officer is about to search any suspected person, he
shall, if the person to be searched so requires, take himto the
near est gazetted of ficer or t he Magi strate for t he pur pose.
Under sub-section (2), it is laid down that if such request is
made by the suspected person, the officer who is to take the
search, may detain the suspect until he can be brought before
such gazetted officer or the Mgistrate. It is manifest that if
the suspect expresses the desire to be taken to the gazetted
of ficer or the Magistrate, the enpowered officer is restrained
fromeffecting the search of the person concerned. He can only
detain the suspect for being produced before the gazetted officer
or the Magistrate, as the case may be. Sub-section (3) |ays down
t hat when t he person to be sear ched is br ought bef ore such
gazetted officer or the Magi strate and such gazetted officer or
the Magistrate finds that there are no reasonabl e grounds for
search, he shall forthwith di scharge the person to be searched
ot herwi se he shall direct the search to be made. The mandat e of
Section 50 is precise and clear, viz. if the person intended to
be searched expresses to the authorised officer his desire to be
t aken to t he near est gazetted of ficer or t he Magi strat e, he

cannot be searched till the gazetted officer or the Magistrate,

as the case may be, directs the authorised officer to do so.
13

16. At this juncture, we nust state that the issue before us in terns

of the referral order is not about the applicability of Section



50 of the NDPS Act per se but is confined to the scope and width

of the expression "if the person to be searched so requires" as

figuring in sub-section (1) of the said Section. Therefore, we

deem it unnecessary to eval uate t he submi ssi ons
| earned counsel regarding the applicability of the rigours of
Section 50 of t he NDPS Act when a search of the

conducted by an officer enpowered under Section 41 of the said

Act . We may, however, add that while considering the question of
conpl i ance with Section 50 of the NDPS Act, the
Bench in Bal dev Si ngh (supra) consi der ed t he p
Section 41 as well. It observed as under :-

"8. Section 41 of the NDPS Act provides that a Metropolitan
Magi strate or a Magistrate of the First Cass or any

Magi strate of the Second C ass specially enpowered by the
State Governnent in this behalf, may issue a warrant for
the arrest of and for search of any person whom he has
reason to believe to have conmitted any of fence puni shable
under Chapter |V. Vide sub-section (2) the power has al so
been vested in gazetted officers of the Departnents of
Central Excise, Narcotics, Custons, Revenue Intelligence or
any ot her departnent of the Central Governnent or of the
Border Security Force, enpowered in that behalf by a
general or special order of the State Government to arrest
any person, who he has reason to believe to have committed
an of fence puni shabl e under Chapter IV or to search any
person or conveyance or vessel or building etc. with a view
to seize any contraband or document or other article which
may furni sh evidence of the commission of such an of fence,
conceal ed in such building or conveyance or vessel or

pl ace. "

17.1n the above background, we shall now advert to the controversy
at hand. For this purpose, it would be necessary to recapitul ate
the conclusions, arrived at by the Constitution Bench in Bal dev
Singh’s case (supra). W are concer ned with t he

concl usi ons: -

"57. (1) That when an enpowered officer or a duly

aut hori sed officer acting on prior information is about to
search a person, it is inperative for himto informthe
person concerned of his right under sub-section (1) of
Section 50 of being taken to the nearest gazetted officer
or the nearest Magistrate for naking the search. However,
such informati on may not necessarily be in witing.

(2) That failure to informthe person concerned about
the existence of his right to be searched before a gazetted
officer or a Magi strate woul d cause prejudice to an
accused.

(3) That a search made by an enpowered officer, on prior

made by

suspect is

Constitution

rovi si ons

14

fol | owi ng

t he

of



i nformation, without inform ng the person of his right that
if he so requires, he shall be taken before a gazetted
officer or a Magistrate for search and in case he so opts,
failure to conduct his search before a gazetted officer or
a Magistrate, nay not vitiate the trial but would render
the recovery of the illicit article suspect and vitiate the
convi ction and sentence of an accused, where the conviction
has been recorded only on the basis of the possession of
the illicit article, recovered fromhis person, during a
search conducted in violation of the provisions of Section
50 of the Act.

XXXXX XXXXX XXXXX XXXXX
(5) That whether or not the safeguards provided in

Section 50 have been duly observed woul d have to be
determined by the court on the basis of the evidence | ed at

the trial. Fi nding on that issue, one way or the other
woul d be relevant for recording an order of conviction or
acquittal. W t hout giving an opportunity to t he

prosecution to establish, at the trial, that the provisions
of Section 50 and, particularly, the safeguards provided
15

therein were duly conplied with, it woul d not
perm ssible to cut short a crimnal trial

(6) That in the context in which the protection has been
incorporated in Section 50 for the benefit of the person

i ntended to be searched, we do not express any opi nion

whet her the provisions of Section 50 are nandatory or
directory, but hold that failure to informthe person
concerned of his right as emanating from sub-section (1) of
Section 50, may render the recovery of the contraband
suspect and the conviction and sentence of an accused bad
and unsustai nable in | aw

(7) That an illicit article seized fromthe person of an
accused during search conducted in violation of the

saf eguards provided in Section 50 of the Act cannot be used
as evidence of proof of unlawful possession of the
contraband on the accused though any other nateria
recovered during that search nmay be relied upon by the
prosecution, in other proceedi ngs, against an accused,
notw t hst andi ng the recovery of that material during an
illegal search."

18. Al t hough the Constitution Bench did not decide in absolute terns

t he question whet her or not Secti on 50 of t he NDPS Act
was

directory or mandatory yet it was held that provisions of sub-
section (1) of Section 50 nmake it inperative for the enmpowered

of ficer to "infornt t he person concer ned (suspect) about
t he

exi stence  of hi s right t hat i f he so requires, he shal
be

searched before a gazetted officer or a Magistrate; failure to
"inform' the suspect about the existence of his said right would

cause prejudi ce to hi m and in case he SO opt s, failure
to



conduct his search before a gazetted officer or a Magistrate, may

not vitiate t he trial but woul d r ender t he recovery of
t he

illicit article suspect and vitiate the conviction and sentence

16

of an accused, where the conviction has been recorded only on the

basis of the possession of the illicit article, recovered from

t he person during a search conduct ed in viol ation of
t he

provi sions of Section 50 of the NDPS Act. The Court al so noted

that it was not necessary that the information required to be

gi ven under Section 50 should be in a prescribed formor in

witing but it was nandatory that the suspect was nade aware of

t he exi stence of hi s ri ght to be sear ched bef ore a gazetted

officer or a Magistrate, if so required by him W respectfully

concur with these concl usions. Any other interpretation of the

provi sion woul d make the val uable right conferred on the suspect

illusory and a farce.
19. As noted above, sub-sections (5) and (6) were inserted in Section

50 by Act 9 of 2001. It is pertinent to note that although by

the insertion of the said two sub-sections, the rigour of strict

procedur al requi r enent is sought to be diluted under
t he

ci rcunst ances ment i oned in t he sub- secti ons, Vi Z. when
t he

aut hori sed officer has reason to believe that any delay in search

of the person is fraught with the possibility of the person to be

sear ched parting with possessi on of any narcotic drug

or

psychot r opi ¢ subst ance etc., or article or docunent , he
may

proceed to search the person instead of taking himto the nearest

gazetted officer or Magistrate. However, even in such cases a
17

saf equard agai nst any arbitrary use of power has been provided
under sub-section (6). Under the said sub-section, the enpowered
officer is obliged to send a copy of the reasons, so recorded, to

his imredi ate official superior within seventy two hours of the



13

20

search. In our opinion, the insertion of these two sub-sections

does not obliterates the mandate of sub-section (1) of Section 50

to informthe person, to be searched, of his right to be taken

before a gazetted officer or a Magistrate. The object and the
effect of insertion of sub-sections (5) and (6) were considered

by a Constitution Bench of this Court, of which one of us (D. K

Jain, J.) was a nenber, in Karnail Singh Vs. State of Haryanal3.

Al t hough in t he sai d deci sion t he Court did observe t hat

by

virtue of insertion of sub-sections (5) and (6), the mandat e

given in Baldev Singh's case (supra) is diluted but the Court
al so opined that it cannot be said that by the said insertion
the protection or safeguards given to the suspect have been taken
away conpletely. The Court observed : -
"Through this amendnent the strict procedural requirenent
as mandated by Bal dev Singh case was avoi ded as rel axation
and fixing of the reasonable time to send the record to
the superior official as well as exercise of Section 100
CrPC was included by the |egislature. The effect
conferred upon the previously mandated strict conpliance
with Section 50 by Bal dev Singh case was that the
procedural requirenments which may have handi capped an
energency requirenent of search and seizure and give the

suspect a chance to escape were nade directory based on
t he reasonabl eness of such emergency situation. Though it

(2009) 8 SCC 539
18

cannot be said that the protection or safeguard given to

the suspects have been taken away conpletely but certain

flexibility in the procedural norns were adopted only to

bal ance an urgent situation. As a consequence the nmandate

given in Baldev Singh case is diluted."
.1t can, thus, be seen that apart fromthe fact that in Karnai
Si ngh (supra), t he i ssue was regardi ng t he scope
applicability of Section 42 of the NDPS Act in the matter of
conducti ng search, sei zure and arrest wi t hout war r ant
aut hori sation, the said decision does not depart fromthe dictum
laid down in Bal dev Singh’ s case (supra) in SO far as
obligation of the enpowered officer to informthe suspect of his
right enshrined in sub-section (1) of Section 50 of the NDPS Act

i s concerned. It is also plain fromthe said paragraph that the

flexibility in procedural requirenments in terns of the two newy

and

or

t he



i nserted sub-sections can be resorted to only in energent and

urgent situations, contenplated in the provision, and not as a

matter of course. Additionally, sub-section (6) of Section 50 of
the NDPS Act makes it inperative and obligatory on the authorised
officer to send a copy of the reasons recorded by himfor his

belief in terms of sub-section (5), to his inmedi ate superi or

officer, within the stipulated tinme, which exercise would again

be subjected to judicial scrutiny during the course of trial.

21. W shall now deal with the two decisions, referred to in the

referral or der, wherein "substanti al compl i ance” with
19

requi renent enbodied in Section 50 of the NDPS Act has been held
to be sufficient. I n Prabha Shankar Dubey (supra), a two Judge
bench of this Court culled out the ratio of Bal dev Si ngh’ s case
(supra), on the issue before us, as follows:
"What the officer concerned is required to do is to convey
about the choice the accused has. The accused (suspect)
has to be told in a way that he becones aware that the
choice is his and not of the officer concerned, even though
there is no specific form The use of the word "right" at
rel evant places in the decision of Baldev Singh case seens
to be to lay effective enphasis that it is not by the grace
of the officer the choice has to be given but nore by way
of a right in the "suspect" at that stage to be given such
a choice and the inevitable consequences that have to
follow by transgressing it."
However, while gaugi ng whether or not the stated requirenents of
Section 50 had been met on facts of that case, finding sinmilarity in
the nature of evidence on this aspect between the case at hand and
Joseph Fernandez (supra), the Court chose to follow the views echoed
in the |latter case, wherein it was held that searching officer’s
information to the suspect to the effect that "if you wi sh you may
be searched in the presence of a gazetted officer or a Magistrate"
was in substantial conpliance with the requirement of Section 50 of
t he NDPS Act. Neverthel ess, the Court indicated the reason for use
of expression "substantial conpliance" in the foll owi ng words:
"The use of the expression "substantial conpliance" was

made in the background that the searching officer had
Section 50 in mind and it was unaided by the interpretation

t he



pl aced on it by the Constitution Bench in Bal dev Singh
case. Aline or a word in a judgment cannot be read in
20
isolation or as if interpreting a statutory provision, to
impute a different nmeaning to the observations."
It is mani f est from t he af ore-extracted par agr aph t hat
Joseph
Fernandez (supra) does not notice the ratio of Bal dev Singh (supra)

and in Prabha Shankar Dubey (supra), Joseph Fernandez (supra) is

fol | oned i gnoring t he di ctum laid down in Bal dev Singh’s
case

(supra).

22.1n view of the foregoing discussion, we are of the firm opinion
that the object with which right under Section 50(1) of the NDPS
Act, by way of a safeguard, has been conferred on the suspect,
viz. to check the m suse of power, to avoid harmto innocent
persons and to mininmise the allegations of planting or foisting

of fal se cases by t he | aw enf or cenent agenci es, it wou
Id be

i nperative on the part of the enpowered officer to apprise the
person intended to be searched of his right to be searched before
a gazetted officer or a Magistrate. We have no hesitation in

hol di ng t hat in o) far as t he obligation of t he aut h
orised

of ficer under sub-section (1) of Section 50 of the NDPS Act is

concer ned, it is mandat ory and requires a strict complia
nce.

Failure to conply with the provision would render the recovery of
the illicit article suspect and vitiate the conviction if the
same is recorded only on the basis of the recovery of the illicit
article from the person of t he accused during such
sear ch.
21

Thereafter, the suspect nmay or may not choose to exercise the

right provided to himunder the said provision. As observed in Re

Presidential Poll14, it is the duty of the courts to get at the

real intention of the Legislature by carefully attending to the

whol e scope of the provision to be construed. "The key to the

opening of every lawis the reason and spirit of the law, it is



the aninus inmponentis, the intention of the | aw naker expressed
inthe law itself, taken as a whole." We are of the opinion that
the concept of "substantial conpliance" with the requirenment of
Section 50 of the NDPS Act introduced and read into the mandate
of t he sai d Secti on in Joseph Fer nandez (supra) and Prabha
Shankar Dubey (supra) is neither borne out fromthe | anguage of
sub-section (1) of Section 50 nor it is in consonance with the
dictum |l aid down in Baldev Singh’s case (supra). Needl ess to add
that the question whether or not the procedure prescribed has
been foll owed and the requirenment of Section 50 had been net, is
a matter of trial. It woul d neither be possible nor feasible to
| ay down any absolute fornula in that behal f. We al so feel that
t hough Section 50 gives an option to the enpowered officer to
take such person (suspect) either before the nearest gazetted
officer or the Magistrate but in order to inpart authenticity,
transparency and creditworthiness to the entire proceedings, in
the first instance, an endeavour should be to produce the suspect

14

(1974) 2 ScC 33
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before the nearest Magi strate, who enjoys nore confidence of the
common man conpared to any other officer. It would not only add
legitimacy to the search proceedings, it may verily strengthen

the prosecution as well.

23. Accordingly, we answer the reference in the nmanner aforesaid.
The appeal s shall, now, be placed before the appropriate Bench

for disposal.

(DR MUKUNDAKAM SHARMA)
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