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1. The Special Leave Petition and the application filed on

behal f of the Respondents for early hearing and disposal of the
Speci al Leave Petition were taken up together for consideration
The facts on which the Special Leave Petition is based, are set

out herei nbel ow.

2. By its letter of accept ance No. NHAI / PH 11/ NHDP/ ADB/ Gvt

11/ NS1/ 746 dat ed 30t h Decenber, 2005, t he Nat i onal H ghways

Aut hority of India, hereinafter referred to as ‘NHAI', awarded a
contract to the Respondent, SSANG YONG Engi neering & Construction

Co. Ltd., for the National H ghways Sector |l Project, Package-

ADB-11/C-8, which involved the four |aning of Jhansi-Lakhadon
sector KM 297 to KM 351 of National H ghway 26 in the State of
Madhya Pradesh. The total contract anount for the aforesaid

proj ect was nore than 750 crores. An agreenent was entered into
by the NHAI with the Petitioner on 13th August, 2006. C ause 27 of
the Agreenment incorporated an arbitration clause stipulating that
all disputes and differences arising out of or in connection with

t he Agr eenent dat ed 13th August , 2006, woul d be referred

arbitration to be conducted in English in Singapore in accordance

to



with the Singapore International Arbitration Centre (SIAC) Rul es.
For the purpose of reference, C ause 27 of the Agreenent relating

to arbitration is extracted herei nbel ow

"27. Arbitration

27.1 Al disputes, differences arising out of or in
connection with the Agreement shall be referred to
arbitration. The arbitrati on proceedi ngs shall be
conducted in English in Singapore in accordance with the
Ssangyong International Arbitration Centre (Sl AC) Rul es
as in force at the tine of signing of this Agreenent.
The arbitration shall be final and binding.

27.2 The arbitration shall take place in Singapore and
be conducted in English | anguage.

27.3 None of the Party shall be entitled to suspend the

performance of the Agreenent nerely by reason of a
di spute and/or a dispute referred to arbitration."

3. Accor di ng to Cl ause 1 of t he Agr eenent read with t he

Appendi x thereof, the Petitioner was to provide all adequate

manpower, material, plant, machinery, construction equi prment and
all other resources, including finance, which would be required

to perform t he wor k Bank Guar ant ee was furni shed by th
e

Petitioner on 31st COctober, 2006, whereby the Bank undertook to

pay to the Respondent on its first witten demand and wi t hout

cavi l or ar gunent any sum or suns Wit hin t he limts of
‘ 6, 05, 00, 000/ -, wi thout there being need to prove or give any

reasons for the demand for the said sum The guarantor al so
wai ved the necessity of the Respondent Conpany naking a demand

for the debt to the contractor/petitioner before presenting the

demand. The guarantor al so agreed that no change or addition or

other nodification of the terms of the contract or of the work to

be perforned thereunder or any of the contract docunents, which

may be nade between the Respondent and the Petitioner, would

rel ease t he Bank from its liability under t he Agr eenent .

Simlarly, three Bank Cuarantees of 1 crore each and one Bank

Guar ant ee for ‘ 3 crores wer e al so furni shed to secure

nmobi | i zati on advance.



4. Di sput es and di fferences ar ose bet ween t he
relating to the performance of the Petitioner in conpleting the

work contracted as per the Agreenent dated 13th August, 2006

Consequently, since the Petitioner failed to carry out the works

entrusted and had al |l egedly been over-paid to the tune of * 78

crores, the Respondent Conpany on 22nd Septenber, 2009, terninated

the contract under C ause 23.2 of the Agreenent dated 13th August,
2006 and invoked the Bank Cuarantees referred to hereinbefore

vide its letters dated 25th January, 2010, 27th January, 2010 and
5th March, 2010. The Respondent No.1 al so nade a subsequent
demand for encashnent of the Bank Guarantees by its letter dated

6th May, 2010.

5. In the Special Leave Petition, the Petitioner has sought

for an order of injunction against the Respondent No.1 on the

basis of alleged fraud on the part of the said Respondent. The
Petitioner also filed a crimnal conplaint against the Respondent

No.1 alleging fraud and maki ng the sanme all egations which have

been made by it in t he pr esent Speci al Leave Petition. The
| earned Magi strate took cogni zance on the said conpl aint and

i ssued process on 5th February, 2010.

6. Aggri eved thereby, the Respondent No.1l chall enged the said
or der of t he Magi strate dat ed 5th February, 2010, t aki ng
cogni zance of the crimnal conplaint alleging fraud, by filing a
petition under Section 482 of the Code of Crinminal Procedure in
t he Jabal pur Bench of the Madhya Pradesh Hi gh Court, for quashing
of the cogni zance taken by the | earned Magi strate. The Hi gh
Court by its order dated 13th October, 2010, quashed the crinina
proceedi ngs commenced agai nst the Respondent No. 1. Chal | engi ng
the said order of the High Court, the Petitioner filed Special
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Leave Petition (crl) No. Crl. M P. 2872 of 2011
was

parties

whi ch



di smissed by this Court on 18th February, 2011. On account of the

above, an application for early heari ng and di sposal
t he

Speci al Leave Petition was filed on behalf of the Respondent No.1

urgi ng t hat si nce t he al | egati on of fraud had al r eady
been

decided by this Court, the present Special Leave Petition could
be finally disposed of in view of order passed by this Court in

Speci al Leave Petition (Crl) No. Cl. MP. 2872 of 2011.
is

in this background that the present |I.A has been filed for early

hearing and di sposal of the Special Leave Petition

7. Appearing for the Special Leave Petitioner, who is the

opposite party in the Interlocutory Application filed on behal f

of t he Respondent No. 1, M. Jai deep Qupt a, | ear ned

or

Advocat e, cont ended t hat t he stay or der passed in
se

proceedi ngs was liable to be continued in view of the specia

equities in this case. He subnmitted that the Petitioner Conpany
had i nvest ed | arge suns of nmoney in t he pr oj ect and
upon

term nation of the contract, the dues of either party were yet to

be decided and the same could only be done at the time of the

final Award. M. Qupta submitted that his nmain enphasis in the
Speci al Leave Petition was with regard to the special equities

whi ch exi st ed and t he or der of stay gr ant ed by this
rt

restrai ning the Respondent No.1 Conpany frominvoki ng the Bank

Guarantees was liable to be continued till the passing of the
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final Awmard by the | earned Arbitrator
8. Ms. Meenakshi Arora, |earned Advocate, who appeared for
t he Respondent Conpany, subnitted that the prayer nade on behal f
of t he Petitioner in t he Secti on 9 application bef ore t he

District Court, Nar si nghpur, seeki ng i njunction agai nst t he

of

Seni

t he



Respondent No.1 frominvoki ng the Bank Cuarantees, was disnissed

by the District Judge on 4th March, 2010, and the Appeal therefrom

was di smi ssed by the Jabal pur Bench of the Madhya Pradesh High

Court on 20th August, 2010. However, this Court had stayed the

i nvocation of the Bank Guarantees by the Respondent No.1 Conpany

by an interimorder dated 31st August, 2010. Ms. Arora subnitted

t hat once t he cogni zance t aken by t he magi strate on t he
petitioner’s crimnal compl aint alleging fraud on the part of

the Respondent No.1 was quashed by the Jabal pur Bench of the

Madhya Pradesh High Court by its order dated 13th October, 2010,

and even t he Speci al Leave Petition preferred therefrom was
di smissed by this Court on 18th February, 2011, the very basis for

seeking injunction in the proceedi ngs under Section 9 of the

Arbitration and Conciliation Act, 1996, stood renpved. Ms. Arora
submitted that in addition to the above, a partial Award had been

made by the Arbitral Tribunal in Singapore on 30th June, 2011, in

favour of the Respondent No.1. Ms. Arora submitted that in terns

of the agreenent between the parties, the Respondent No.1l Conpany

had made huge cash advances to the Petitioner for conpletion of
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the project, but the same had not been fully repaid by the
Petitioner and that as a result, the Respondent No.1 should be
permtted to i nvoke t he Bank Quar ant ees to realize t he

out st andi ng anounts. According to Ms. Arora, the dues of the

Respondent No.1 Conpany were far beyond those clainmed by the

Petitioner. Ms. Arora subnitted that since the partial Award had

not been chall enged by the Petitioner, the execution thereof

could not be stayed and t he Respondent No. 1 was, therefore
entitled to recover t he anount under t he parti al Awar d.
According to Ms. Arora, the plea taken by the Petitioner in the

crimnal conplaint and the present Special Leave Petition was the

same and since the allegation of fraud agai nst the Respondent

No.1l by the Petitioner has been negated, the interimorder
restraining the Respondent No.1 frominvoking the Bank Guarantees

was |iable to be vacat ed.



9. Ms. Arora submitted t hat si nce payment under a
Guarantee can nornally be stopped only on two grounds and on no

other, viz., on grounds of fraud and special equity, and the

ground of fraud having been rejected upto this Court, the only

other ground available to the Petitioner to stop the invocation

of the Bank Guarantees was on account of special equities and in

the instant case the Petitioner had failed to indicate any such

speci al equity whi ch entitled t he Petitioner to an order

restrai nt agai nst the Respondent No.1 frominvoki ng the Bank

Guarantees in question.

10. Havi ng heard | ear ned counsel for t he parties, we are
inclined to accept Ms. Meenakshi Arora’s subnissions that since

the Petitioner’'s application under Section 9 of the Arbitration

and Conciliation Act, 1996, was based mainly on allegations of

fraud, which have been rejected, there was no foundation for the

stay order passed in these proceedings to continue. We cannot
| ose sight of the fact that both in the crimnal proceedings as

al so in the proceedi ngs under Section 9 of the aforesaid Act, the

Petitioner proved to be unsuccessful, at |east upto the High

Court stage. In the crimnal proceedings, the Petitioner was

unsuccessf ul right upt o this Court. In t he af oresai d
circumstances, we are unable to accept the subm ssions relating

to special equities urged by M. Jaideep Cupta, particularly in

view of the fact that such a point had not been raised earlier

11. In addition to the above, we also have to keep in nind the
fact that a partial Award has been nmade by the Arbitral Tribuna
whi ch has not been questioned or challenged by the Petitioner and
the Respondent No.1 is entitled to the anbunt awarded in the

partial Award.

12. Accordingly, we are not inclined to disturb the order of

Bank

of



the Hi gh Court and the Special Leave Petition is, therefore,
9
di smissed with cost of * 1 |lakh to be paid by the Petitioner

Conpany to t he Supr emne Court Legal Servi ces Conmi ttee.
The

Interlocutory Application is also disposed of by this order.

(JASTI CHELAMESWAR)
New Del hi
Dat ed: 31.01.2012.
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SUPREME COURT OF I NDI A
RECORD OF PROCEEDI NGS

Petition(s) for Special Leave to Appeal (Civil) No(s).24746/2010

(From the judgenent and order dated 20/08/2010 in AA No.8/2010 of
The H GH COURT OF M P AT JABALPUR)

YOGRAJ | NFRAS. LTD. Petitioner(s)
VERSUS

SSAMG YONG ENG & CONSTRN. CO. LTD. & ANR Respondent ('s)

Date: 31/01/2012 This Petition was called on for Judgnent today.

For Petitioner(s)
M. Gagan Gupta, AOR

For Respondent (s)
Ms. Meenakshi Arora, ACOR

Hon’ bl e M. Justice Altamas Kabir, pronounced the
j udgnent of the Bench conprising H's Lordship and Hon' bl e
M. Justice J. Chel aneswar.

In terms of the signed judgment the special |eave
petition is dismssed with cost of * 1 lakh to be paid by
the Petitioner Conpany to the Supreme Court Legal Services
Conmittee. The Interlocutory Application is also di sposed
of by this order.



(Chetan Kumar) (Renuka Sadana)
Court Master Court Master
(Si gned Reportabl e Judgnent is placed on the file)



