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P. Sat hasivam J.

1) M. Jaspal Singh, |earned senior counsel appeared for the appellants

(A-3, A4 and A-8 and M. Mikul GQupta, |l|earned senior counsel duly

assisted by M. Satyakam |earned counsel for the respondent (CBI).

2) The present appeals are directed against the final judgnment and order

of conviction and sentence dated 12.09.2006 and 27.07.2007 respectively

whereby the appellants have been convicted and sentenced to rigorous

i mprisonment (RI) for life by the Designated Court wunder TADA for the

Bonbay Bonb Bl ast Case, Greater Bonbay in B.B.C. No.1/1993.

Char ges:

3) A comon charge of conspiracy was framed against all the co-

conspirators including the appellants. The relevant portion of the said

charge is reproduced hereunder
"During the period fromDecenber, 1992 to April, 1993 at various
pl aces in Bonbay, District Raigad and District Thane in India and
outside India in Dubai (U A E ) and Pakistan, entered into a crimnina
conspi racy and/or were nmenbers of the said crimnal conspiracy whose
object was to comit terrorist acts in India and that you all agreed
to coomit following illegal acts, nanely, to commt terrorist acts
with an intent to overawe the Governnent as by Ilaw established, to
strike terror in the people, to alienate sections of the people and to
adversely affect the harnmony anongst different sections of the people,
i.e. Hndus and Muslins by using bonbs, dynanites, hand grenades and
ot her expl osive substances |ike RDX or inflammbl e substances or fire-
arms |like AK-56 rifles, carbines, pistols and other |ethal weapons, in
such a manner as to cause or as likely to cause death of or injuries
to any person or persons, loss of or damage to and disruption of
supplies of services essential to the life of the community, and to
achi eve the objectives of the conspiracy, you all agreed to snuggle
fire-arnms, amunitions, detonators, hand grenades and high expl osives
like RDX into India and to distribute the sane anongst yourselves and
your nmen of confidence for the purpose of conmitting terrorist acts

and for the said purpose to conceal and store all these arns,
amrmuni ti ons and expl osives at such safe places and anongst yoursel ves
and wi th your nen of confidence till its use for conmitting terrorist

acts and achi eving the objects of crimnal conspiracy and to dispose
off the same as need arises. To organize training canps in Pakistan
and in India to inport and undergo weapons training in handling of
arnms, ammunitions and explosives to commit terrorist acts. To harbour
and conceal terrorists/co-conspirators, and also to aid, abet and
knowingly facilitate the terrorist acts and/or any act preparatory to
the commission of terrorist acts and to render any assistance
financial or otherw se for acconplishing the object of the conspiracy

to commit terrorist acts, to do and conmit any other illegal acts as
were necessary for achieving the aforesaid objectives of the crimna
conspiracy and that on 12.03.1993 were successful in causing bonb

expl osi ons at Stock Exchange Building, Air India Building, Hotel Sea
Rock at Bandra, Hotel Centaur at Juhu, Hotel Centaur at Santacruz,
Zaveri Bazaar, Katha Bazaar, Century Bazaar at Wrli, Petrol Punp
adj oi ni ng Shiv Sena Bhavan, Plaza Theatre and in | obbing handgrenades
at Macchi mar Hi ndu Col ony, Mahim and at Bay-52, Sahar Internationa

Airport which left nore than 257 persons dead, 713 injured and
property worth about Rs.27 crores destroyed, and attenpted to cause
bonb expl osi ons at Nai gaum Cross Road and Dhanji Street, all in the
city of Bonmbay and its suburbs i.e. wthin Geater Bonbay. And
thereby committed of fences puni shabl e under Section 3(3) of TADA (P)
Act, 1987 and Section 120-B of IPC read with Sections 3(2)(i)(ii),
3(3)(4), 5 and 6 of TADA (P) Act, 1987 and read with Sections 302

307, 326, 324, 427, 435, 436, 201 and 212 of |Indian Penal Code and
of fences under Sections 3 and 7 read with Sections 25 (1A), (1B)(a) of
the Arnms Act, 1959, Sections 9B (1)(a)(b)(c) of the Explosives Act,
1884, Sections 3, 4(a)(b), 5 and 6 of the Explosive Substances Act,
1908 and Section 4 of the Prevention of Danage to Public Property Act,
1984 and within ny cogni zance."

In addition to the above-said principal charge of conspiracy, the
appel l ants were al so charged on the foll owi ng counts:



At head Secondly; For comm ssion of the offence under Section 3(3) of
TADA, on the count of being an associate and related with Tiger Menon
(AA) and in pursuance of the conspiracy during the period Decenber,
1992 to April, 1993 in India, Dubai and Pakistan having conspired
advocat ed, abetted, advised and knowi ngly facilitated the comm ssion
of terrorist act and acts preparatory to terrorist acts i.e. seria
bonb bl asts in Bonbay and its suburbs on 12.03. 1993 by doing the overt
acts as specified in the said charge framed against each of them
nanel y, :

Essa @ Anj um Abdul Razak Menon (A-3)

For allowing Flat No. 25 on the 6th floor of Al-Hussaini Co-operative
Housi ng Society Limted, Mahimand garage No.C-3 therein to be used by
terrorists for planning and preparation of terrorist acts and for
storing arns, ammunitions and expl osives and thereby facilitating the
comm ssion of the terrorist acts.

Yusuf Abdul Razak Menon (A-4)

For allowing Flat No. 26 on the 6th floor of Al-Hussaini Co-operative
Housi ng Society Limted, Mahimand garage No. O 3 therein to be used by
terrorists for planning and preparation of terrorist acts and for
storing arns, ammunitions and expl osives and thereby facilitating the
conmi ssion of the terrorist acts.

Rubi na Sul eman Menon (A-8)

(a) By knowingly facilitating the comrission of terrorist act by
maki ng arrangenments for finance through her bank account and by
all owing her Maruti Van No. MFC - 1972 for using it as a transport
vehicle by terrorist for carrying co-conspirators, ar ns,
ammuni ti ons and expl osi ves.

(b) By allowing her Flat No. 25 on the 6th floor of Al -Hussaini Co-
operative Housing Society Limted, Mahimand garage No.C3 therein
to be used by terrorists for planning and preparation of terrorist
acts and for storing arnms, ammunitions and expl osives and thereby
facilitating the conmission of the terrorist acts.

4) The charges nentioned above were proved agai nst the appellants except
A-8 who was acquitted of: (i) a part of charge stated in clause (a) at head
secondly franmed against her in respect of having facilitated conmission of
terrorist acts by making arrangenent for finance through her bank account;
and (ii) charge stated in clause (b). The appellants have been convicted
and sentenced for the above-said charges as under:

Convi ction and Sentence:

i) The appel |l ants have been convicted for the offence of conspiracy
puni shabl e under Section 3(3) of TADA and Section 120-B of |IPC read wth
the of fences described at head firstly and sentenced to RI for life. A-8
was also directed to pay a fine of Rs. 50,000/-, in default, to further

undergo RI for 1 year whereas A-3 and A-4 were directed to pay a fine of
Rs. 1,00,000/- each, in default, to further undergo RI for 2 years. (charge
firstly)

ii) The appel |l ants have al so been convicted under Section 3 (3) of TADA
for commi ssion of offences at head secondly and sentenced to Rl for 7 years
along with a fine of Rs. 50,000/- each, in default, to further wundergo R
for 1 year. (charge secondly)



Evi dence

5) The evi dence against the appellants (A-3, A-4 and A-8) is in the form
of : -

(i) conf essi ons nmade by other co-conspirators (co-accused);

(ii) testinony of prosecution wtnesses; and

(iii) documentary evidence.

Conf essional Statenents of co-accused

6) The involvenment of the appellants has been disclosed in t he
confessional statements of the co-accused. The legality and acceptability
of the confessions of the co-accused has already been considered by wus in
the earlier part of our discussion. The said confessions, insofar as they
refer to the appellants (A-3, A-4 and A-8), are sumuarized herei nbel ow

Conf essi onal Statement of Abdul Gani Ismail Turk (A-11)

Conf essi onal statement of A-11 under section 15 of TADA has been
recorded on 15.04.1993 (22:35 hrs.) and 18.04.1993 (01:15 hrs.) by Shri
Prem Kri shan Jain, the then DCP, Zone X, Bonbay. H's confession reveals
that on the night of 7th March, 1993, when A-11 went to the house of Tiger
Menmon at Al - Hussaini building, he (Tiger) was having dinner wth Yakub
Abdul Razak Menon (A-1), Essa @ Anjum Abdul Razak Menmon (A-3) and other
menbers of the Menons’ famly.

Conf essional Statenment of Mohd. Rafiqg @Rafig Madi Miusa Biyariwal a (A-46)

Conf essi onal statement of A-46 under section 15 of TADA has been
recorded on 21.04.1993 (19:00 hrs.) and 22.04.1993 (21:25 hrs.) by Shri
Kri shan Lal Bishnoi, the then DCP, Zone |I1l, Bonbay. The confessional
statement of A-46, driver of Tiger Menon, reveals that A-3 used to drive
one white Maruti 800 car owned by Tiger Menon.

Conf essi onal Statenment of Nasir Abdul Kadar Kewal @ Nasir Dhakla (A-64)

Conf essi onal statement of A-64 under section 15 of TADA has been
recorded on 22.01.1995 (21:15 hrs.) and 24.01.1995 (09:15 hrs.) by Shri H C
Si ngh, Suptd. of Police, CBI/SPE/ STF, New Del hi. H s confession reveals
that Tiger Menon and his family nenbers used to reside together at Al-
Hussaini building. A-64, in his confession, also stated that Tiger Menon
fled away fromlndia with his fanily before the blasts on 12.03.1993 and
that shortly after the blasts, police came to Al-Hussaini building in
search of Tiger and his fam |y nenbers.

Deposition of Prosecution Wtnesses:

7) Apart fromthe aforesaid evidence, the involvenment and the role of
the appellants in the conspiracy, as stated above, is disclosed by the
deposition of various prosecution w tnesses which are as foll ows:

Al - Hussaini Building:- Place of residence for Menons' fanily:

Deposition of Dinkar D. Jadhav (PW312)

At the relevant tinme, PW312 was working as a Wiard Oficer in
Bonbay Muni ci pal Corporation The relevant material in his evidence is as
foll ows: -

(i) In the Court, PW312 identified the Report prepared by him (Exhibit
1190) establishing the ownership of A-8 over Flat No. 25 in Al -
Hussai ni building at Mahim

(ii) PW312 al so described about the said Report (Exhibit 1190) which was
prepared by himafter scrutinizing the property records establishing A
8 as the owner of the abovenentioned flat at Al -Hussaini building.

Deposi tion of Wahid Kari m Shai kh ( PW 87)

The following facts energe from the deposition of PW87 dated
04. 08. 1996:

(i) PW87, who repairs cycles for a living, was formerly a driver of
Razak Menon.

(ii) Menmons’' including A-3, A-4 and daughter-in-law of Razak Menmon used to
reside at Al-Hussaini building. PW87 stated as under:

" 3. Razak Menon was residing at the said place along with his



fam |y menbers. The said menbers of his family were his wife
hi s daughter-in-law and his sons, nanely:- Anjunbhai (A-3),
Yusuf bhai (A-4), Yakubbhai (A-1) and Ayubbhai (AA)."

(iii) Essa @Anjum Abdul Razak Menon (A-3) was having a snmall white colored
Maruti car, a small blue Maruti Car, a red col oured Maruti 1000 and a
red col oured Maruti van.

8) Deposition of PW87 also corroborates with the confession of A-46

whi ch establishes that the Menons’ owned a small white Maruti car (i.e. a

Maruti 800 car) in addition to other cars. A-46 in his confession further

stated that A-3 used to drive this white Maruti car

9) The evidence on record establishes that the vehicles owned by the

Menons’ were used for the purpose of organising the blasts and Ilater

converted into vehicle bonbs. These cars were: a red coloured Maruti Van, a

bl ue coloured Maruti Car, a white coloured Maruti car and a red coloured

Maruti 1000. The blue coloured Maruti Car bearing Regn. No. 0672 was used

for the blast at Stock Exchange Buil di ng. Al so, at Sahar Airport, hand

grenades were thrown using a notorcycle which belonged to Ayub @ Abdul

Razak Menon (AA). Another van bearing Registration No. MC 1972 which was

registered in the nane of Rubina Sul eman Abdul Razak Memon (A-8) has been

used by A-9, A-12, A-44 and Anwar Theba (AA) on the eve of the blasts for
taking 3 suitcases filled with bonbs in order to cause blasts at three

Hot el s.

10) Al t hough PW 87 was declared a hostile witness, his evidence can be

relied upon in the light of the pronouncenent of this Court in Sat Paul vs.

Del hi Administration AIR 1976 SC 294 wherein it was held that:

"52. Fromthe above conspectus, it energes clear that even in a
crimnal prosecution when a wtness is cross-exan ned and
contradicted with the | eave of the court, by the party calling
him his evidence cannot, as a matter of law, be treated as
washed of f the record altogether. It is for the Judge of fact to
consider in each case whether as a result of such cross-
exam nation and contradiction, the wtness stands thoroughly
discredited or can still be believed in regard to a part of his
testinmony. If the Judge finds that in the process, the credit of
the witness has not been conpletely shaken, he nay, after
readi ng and consi dering the evidence of the witness, as a whol e,
with due caution and care, accept, in the Ilight of the other
evi dence on the record, that part of his testinony which he
finds to be creditworthy and act upon it. If in a given case

the whole of the testinony of the witness is inpugned, and in
the process, the Wi t ness st ands squarely and totally
di scredited, the Judge should, as matter of prudence, discard
his evidence in toto."

(enphasi s
suppl i ed)
Departure fromlIndia prior to the blasts:
11) It is also brought in evidence that each of the appellants left India

prior to the blasts and arrived back only on 25.08.1994 at New Delhi
Airport. The fact stated above is disclosed by the deposition of various
prosecuti on wi tnesses which are as foll ows:
Deposi ti on of Ganayansi ngh Tal | aram Padwal (PW 245)

PW 245, at the relevant tine, was working as an Inmmgration Oficer at
Sahar Airport, Bonbay. He deposed that Essa @ Anjum Abdul Razak Memon (A-
3) departed fromlIndia on 11.03.1993 and he al so recogni zed the enbarkation
card (' X-405") issued to A-3.
Deposition of V. P. Kel kar (PW229)

PW 229 was al so working as an Inmmgration Oficer at that tine. He
deposed that A-4 departed from Bonbay on 11.03.1993 and recognized the
enbarkation card (X-368") in the court issued for travel

Recoveri es:

12) The investigation into the role of the appellants can be said to have
begun with the recovery of Maruti Van bearing number MFC 1972 near the gate
of Sienens factory at Worli. This car was abandoned by the conspirators,



viz., PW2, A-57, Javed Chi kna, Bashir Khan and Babl oo when they were on
their way to the Bonbay Minicipal Corporation Ofice on 12.03.1993. The
statement of PW?2 reveals that while they were on their way, they spotted a
live detonator in the Van which exploded as soon as it was thrown outside
the Van. This expl osion scared the conspirators and they abandoned the Van
near the gate of Sienens factory at Worli. This Van was then spotted by the
Security Guards of the factory and was reported to the police and several
items were recovered fromthe Van including its registration docunents.
This ultimately led the police to the flat of Rubina Suleman Menon (A-8),
owner of the said Van, at Al -Hussaini buil ding.

Recovery of abandoned Maruti Van No. MFC 1972 near Sienens Factory

13) It is relevant to note that the Maruti Van bearing nunmber MC 1972
recovered fromoutside the gate of Sienens factory at Wrli on 12.03.1993
bel onged to Rubina Sul eman Menmon (A-8). The prosecution exam ned PWA415,
who was the Security CGuard, posted at the said factory who noticed the
abandoned vehicle. PW371, a Police Oficer, reached the spot and prepared
a spot panchnama (Exhibit No. 190) in the presence of a panch wtness

Narayan D. More (PW46) nentioning the recovery of rifles, hand grenades,

and cartridges fromthe said vehicle when it was opened up using a hook by

M . Nandkumar Anant Chaugul e (PW444), officer of the Bonb Detection and

Di sposal Squad (BDDS). The follow ng prosecution wtnesses also deposed

with regard to the sane in the foll ow ng manner: -

Deposi tion of Mohd. Usman Jan Khan (PW?2)

The deposition of PW2 reveals as under: -

(i) PW2 along with Javed Chi kna, Shai kh Ali Shai kh Umar (A-57), Bashir
Khan (AA) and Babl oo, left in a Maruti car bearing nunmber 1972 on
12.03.1993 fromthe house of Tiger Menon towards BMC building and the
said car was | aden wi th expl osives.

(ii) PW2 and other co-accused persons parked the said Maruti Van at the
gate of Sienens factory when a live detonator exploded in the Van as
soon as it was thrown outside the car.

(iii) PW2 further deposed that they left the hand grenades, rifles,
detonators and magazines in the Maruti car parked outside the said
factory.

Deposi tion of Divakar Ramakwal M shra (PW415)

On 12.03.1993, PW415 was the Security Watchman on duty at Sienens
Factory, Worli on 12.03.1993. In his deposition dated 21.08.1998, he
reveal s as under:

(1) PW 415 saw the Maruti van parked outside the rear gate of the Conpany
at around 6: 30 pm

(ii) H s conpanion Sarabjit Singh |lodged the conplaint with the police
regardi ng t he abandoned vehicle. The Police arrived on the spot within
an hour.

Deposition of Narayan D. Mre (PW46)

PW 46 acted as a panch witness to the recoveries made from the said
Maruti Van on 12.03.1993. 1In his deposition dated 19.02.1996, he reveals
as under:

(i) PW 46 noticed 2 plastic bags in the Van. One bag was opened and was
found to contain 7 rifles. The second bag was containing 4 bonbs and

14 magazi nes; and
(ii) PWA46 also noticed two white bags on the front row of the Van and a

bag of dates, water bottles etc.

Exhibit 190 is the spot panchnama prepared by the police docunenting
recoveries fromthe said Maruti Van. It shows PW46 as a panch witness and
confirnms recovery of rifles, hand grenades, nagazines, dates and water
bottles fromthe Maruti Van bearing nunber MFC 1972 near Sienens factory
gate.

Deposi tion of Dinesh Parshuram Kadam (PW 371)

PW 371 was working as a Detection Oficer at Worli Police Station on
12.03.1993. He deposed as under: -

(i) After receiving information, he went to Sienens factory on 12.03.1993

and saw a Maruti Van bearing No. M-C 1972;



(ii) He further deposed that 2 black bags were found from the Van
containing rifles, hand grenades and nmgazines. PW371, thereafter
| odged an FIR at Worli Police Station; and

(iii) He further deposed that the registration details of the Van revealed
that the Van was in the nane of Rubina Sul eman Menon (A-8) residing at
Al - Hussai ni bui | di ng.

Deposi tion of Nandkumar Anant Chaugul e (PW444)

PW 444 was the officer of BDDS. He deposed as under: -

(1) PW 444 received information of a suspicious Maruti van parked behind
Si enens Factory at Worli

(ii) He opened the door of the Maruti Van using a rope and a hook and
found 2 bl ack bags; and

(iii) The said bags were found to be containing AK-56 rifles, 4 hand
grenades and magazi nes.

Deposi ti on of Sadanand Narayan Nai k (PW 370)

At the relevant tinme, PW370 was an enpl oyee of the Regional Transport
O fice, Bonmbay. In his deposition dated 06.07.1998, he reveals as under
(i) In the court, he recognized the entries made in the Registration

Regi ster maintained by the RTO in respect of vehicle nunber MFC 1972.
(ii) PW370 had also prepared a true copy of the entries in the Register

on 26.07.1993 on the request of police officials.

Exhi bit Nos. 1292 and 1292-A are the true copies of the Register naintained
by RTO in respect of Maruti vehicle bearing nunmber MC 1972. The said
Exhi bits clearly show that Rubina Sul eman Menmon (A-8), resident of Al-
Hussaini building, is the owmer of the said Maruti car

Deposi tion of Wanman Ranthandra Kul karni (PW 662)

PW 662, in his deposition dated 03.05.2000, reveals that he wote a
letter to the RTO dated 23.07.1993 (Exhibit 2433) seeking information in
respect of the ownership of several vehicles including vehicle nunber MC
1972, which was abandoned by accused persons and was seized by the police
on 12.03.1993 outside the Sienmens Factory.

14) The recoveries nade fromthe Maruti Van bearing No. MC 1972 were
forwarded to the Chenical Analyser vide forwarding letter Exhibit 2439 who
confirnmed in his report (Exhibit 2439-A) the presence of hand grenades
anongst the recovered items. Simlarly, his report dated 21.04.1993,
Exhi bit No. 2440-A also confirmed one Chinese Type 56-1 assault rifle and
cartridges which were recovered fromthe said Mruti Van on 12.03.1993.
Further, FSL Report (Exhibit No. 2440-C) clearly reveals that the nane "WAH
NOBLE (PVT.) LTD. WAH CANTT." was inscribed on the cardboard boxes
recovered at Al -Hussaini. Francis Xavier Xaxa (PW435), an Indian national
working with the Mnistry of External Affairs and attached with the Indian
Consul ate at |slamabad until 1995, has stated that a company by name "Wh
Noble (Pvt.) Limted" is listed as a manufacturer of explosives in the
directory conpiled by the Rawal pi ndi Chanber of Commerce and Industry wth
its office at Wah Cantt., Pakistan. It is, therefore, clear that the
accused persons were carrying hand grenades, cartridges and assault rifles
in the Maruti van owned by Rubi na Sul eman Menon (A-8) on 12.03.1993.

15) It was contended by the appellants/accused that liability cannot be
imputed to A-8 for nerely being the owner of the vehicle used by the
conspirators for commtting terrorist acts. It 1is pointed out by the

prosecution that this factor was considered and rejected by the Designated
Court in Para 48, Part 30 wherein it was held that:

"In the same context, the further defence submission that A-8
was at Dubai since August, 1992 and as such she cannot be held
liable for such a user of the van al so does not appeal to the
m nd. A fact cannot be lost sight of that the said novable
property was standing in the nane of A-8. Even accepting that A-
8 was then at Dubai, still the possession of the said van wll

be required to be with her. 1In viewof the sane, if +the said
van was used for such nefarious activities then the same would
lead to a |l ogical conclusion of such a user could not have been
made w t hout her pernission of her connivance. Since A-8 having
not tried to give any explanation for explaining the said facet

clearly reveals that she cannot escape the liability accruing
due to van standing in her nanme being used for such a nefarious



activity."

We are in agreenment with the said concl usion.

Recoveries from Al - Hussai ni building after the blasts

16) The abandoned Maruti car bearing nunber MFC 1972 which was recovered
fromoutside the gate of Sienens factory at Wrli on 12.03.1993 led the
police to the flat of Rubina Sul eman Menon (A-8) at Al-Hussaini building
since the car belonged to her. The Police officials also inspected Flat

Nos. 26 and 22 at Al-Hussaini building and recovered several articles

including Rs. 4 lacs in cash, jewellery, slippers, carpet pieces wth

traces of RDX and keys to the abandoned scooter containing explosives found
at Nai gaon cross road vide panchnama Exhibit No. 337 in the presence of
panch witnesses, viz., Uday Narayan Vasai kar (PW67) and Sanbaji Danodar

Sawant. The followi ng witnesses deposed with regard to the sane: -

Deposi tion of Uday Narayan Vasai kar (PW67)

PW 67 was the panch witness to the recoveries made at Flat No. 26 of
Al - Hussaini building on 12.03.1993. In his deposition dated 26.06.1996, he
reveal s as under:

(i) PW 67 described that Flat No. 27 had a spiral staircase which led to
a flat on the 5th floor bel ow

(ii) He further deposed that Rs. 4,00,000/- in cash and jewellery was
recovered fromthe said apartment.

(iii) The police recovered a green carpet and slippers with black stains as
Article Nos. 239-C and 238-B, respectively fromFlat No. 22 on the 5th
floor. Further, a set of keys (Article 245-B(i)), including a scooter
key number 449 was recovered.

(iv) In the Court, PWG67 recognized the spot panchnama (Exhibit No. 337)
as accurate.

The evidence of PW67, therefore, corroborates with the evidence of Police

O ficer Pharande and the spot panchnama Exhibit No. 337 in nmaterial terns

and, specifically, insofar as recording of recoveries nade is concerned.

Deposition of Honmi Sorabji Irani (PW553)

PW553 was in-charge of the investigation regarding the scooter
recovered at Nai gaon cross road containi ng expl osives. On 03.07.1993, PW
553 handed over the keys of the scooter recovered from Al -Hussaini building
to PW546 for verification.

Jayant Ranthandra Sar nokaddam ( PW 546)

PW546, a police officer, verified on 03.07.1993 that the keys
recovered fromFlat No. 22 at Al -Hussaini building could be applied to the
abandoned scooter seized by the police bearing nunber M+04-Z-261 from
Nai gaon cross road contai ning explosives and prepared a panchnama being
Exhi bit No. 363 recording the same. Shai kh Sharfu (PW69) was the scooter
mechani ¢ who applied the keys to the scooter in the presence of panch
Wi t ness Mbhd. Hussai n Noor (PWG68).

Recovery of RDX traces from Flat Nos. 22, 25 and 26 at Al -Hussaini Building

Deposi ti on of Manohar Bhal chandra Tandel (PW56)

17) PW56 was the panch witness to the recoveries nmade on 12.03.1993 from
the Al -Hussaini building by the police and Chem cal Analyser. The evidence
of PW56 reveal s that black stains were found on the walls of Flat No. 26
and staircase leading to the 7th floor and at the staircase plywod at Al-
Hussai ni buil di ng which were scraped using wet cotton swabs by Chenical
Anal yser and collected as evidence in plastic bottles. Articles 169-A and
170-A were the cotton swabs used for taking the scrapping as nentioned
above. Article 173-C are the pieces of plywod which were cut off from the
ceiling portion outside the left side at Al -Hussaini. The recovery of black
RDX traces nmade at Al -Hussaini building was recorded i n panchnama narked as
Exhi bit No. 243 and corroborates with the evidence of panch wi tness PW56.

Recoveries made fromthe garage and conpound of Al -Hussaini building



Deposition of Nitin Narayan Mehar (PW47)

18) PW 47 was the panch witness to the recoveries nade from the garage
allotted to Flat No. 26 of the said building on 13.03.1993 and recorded the
recovery of a safe nmarked as Article 113 in the spot panchnana narked as
Exhi bit No. 192 On 15.03.1993, the safe was opened and watches worth Rs.
2,00,000/-, jewellery and ornanents worth Rs. 41,00,000/- and cash were
recovered and the recoveries were recorded in a panchnama marked as Exhibit
No. 193.

Deposi tion of Ganesh Shankar Rao (PW48)
PW48 was a jeweller by profession and was called to Mhim police station
on 15.03.1993 to exanine the jewell ery and the ornanents recovered from the
safe (Article 113) found in the garage of Flat No. 26 of Al-Hussaini
building on 13.03.1993. Duttanad Rankri shna Ravankar (PW49), a goldsnith
by profession, was also called to the Mahimpolice station on 15.03.1993 to
exam ne the gold ornanments and the jewellery found in the steel safe
recovered fromthe garage at Al -Hussaini building. Khalid Salam Arab (PW
40) was the key naker who made the keys to open the steel safe at Mhim
police station on 15.03.1993. It is, therefore, clear that the evidence of
PWs-48, 49 and 50 corroborates wth the evidence recorded in panchnanma
Exhi bit No. 193 insofar as opening of the steel safe and recovery of
val uabl es therein i s concerned.
Deposi tion of Esanoddi n Zai noddi n Sayed (PW555)

PW 555 was a police officer attached with the Mahimpolice station as
APl . PW555 was approached by the guard of Al-Hussaini building on
21.03.1993 and, thereafter, he went to the said building and recorded the
recoveries nmade in panchnanma marked as Exhibit No. 214 in the presence of
panch w tnesses Leonel son D Souza (PW52) and Yakub Yasi n.
Depositon of Leonel son D Souza (PW52)

PW52 was a resident of Al-Hussaini building in March 1993 and agreed
to act as a panch witness in respect of the itenms recovered from the
conmpound of the said building on 21.03.1993. He deposed as under: -

(i) The recovered itens included 31 gunny sack pieces, 25 folded
cardboard boxes having nmarking of "Packric Packages Ltd. - Lahore
Contai ners", 34 oil stained white clothes and sone plastic bags.

(i) He further deposed that the recoveries were recorded in a

panchnama marked as Exhibit No. 214.
The evidence of PW52, therefore, corroborates with the evidence of PW555
and t he panchnama Exhi bit No. 214.
19) The prosecution subnitted that the recoveries nade fromthe flats and
garages of the Menons’ at Al-Hussaini building establish that the said
buil di ng was the nucleus of the crimnal conspiracy to carry out explosions
in Bonbay on 12.03.1993 and for several nonths, since Decenber 1992
meetings were held to prepare plans and hol d discussions and lastly to fill
RDX in vehicles, which were eventually used as bonbs. It is further clear
that the Menons’ including A-3, A-4 and A-8, wused to reside together in
Flat Nos. 22, 25 and 26 at Al-Hussaini building and were present when
several conspiratorial meetings took place in the said flats. It is,
therefore, clear that A-3, A4 and A-8 knew about the conspiracy and
facilitated the commi ssion of acts pursuant to the said conspiracy.
Arrest of the Appellants
20) It is subnmitted that the appellants arrived at the Internationa
Airport, New Del hi on 25.08.1994 and were arrested on the same day after
prelimnary investigation by Igbal Singh Jaisingh Saroha (PW674). H M
Shiromani (PW266) and S. Swarnasingh (PW267), Immigration Oficers,
stanped the di senbarkation cards of A-4, A-8 and A-3, respectively, at the
time of their arrival at the Airport on 25.08.1994 and issued tenporary
residential permits nmarked as Exhibit Nos. 1111-A 1106-A, and 1107-Ato A-
3, A4, and A-8, respectively, on the said date for their stay in India.
The above fact is further clarified by the deposition of the follow ng
prosecuti on wi tnesses which are as foll ows: -
Deposi tion of |qgbal singh Jai si ngh Saroha (PW674)
PW674, in his deposition dated 29.06.2000, reveal s as under
(i) On 25.08.1994, PW674 got information that nenbers of Tiger Menon and
Dawood | brahinis gang were arriving at Delhi Airport to carry out
terrorist activities.; and
(ii) PW674, thereafter, arrested the famly nenbers who arrived at New



Del hi Airport on 25.08.1974 at 1100 hrs. He arrested the fanily
menbers including A-3, A-4 and A-8.
21) Exhi bit No. 2500 is the seizure nmeno prepared by PW674 at the tine
of arrest of A-4. The following itens were seized fromA-4 on 25.08. 1994:
(i) Paki st ani passport bearing No. AA 763654 dated 12.04.1993 issued in
the nane of |Inran Ahnmed Mohd. bearing the photograph of Yusuf Abdul
Razak Menon (A-4);
(ii) Pakistani photo identity card bearing No. AZ 021271510-91-224164 in
the nane of Inmran Ahmed Mbhd. bearing the photo of A-4; and
(iii) Tenporary residential permt issued for Pakistani nationals duly
stanped at New Del hi Airport on 25.08.1994 in the nane of Inran Ahned
Mohd.
22) Exhi bit No. 2501 is the seizure nmeno prepared by PW674 at the tine
of arrest of Essa Abdul Razak Menon (A-3). The following itenms were seized
fromA-3 on 25.08. 1994:
(i) Paki st ani passport bearing No. AA-763650 dated 12.04.1993 in the nane
of Akhtar Ahnmed Mbohd. bearing the photograph of A-3; and
(ii) Tenporary residential pernmit issued for Pakistani nationals duly
stanped at New Del hi Airport on 25.08.1994 in the nanme of Akhtar Ahned
Mbhd.
23) Exhi bit No. 2505 is the seizure nmeno prepared by PWM674 at the tine
of arrest of Rubina Sul eman Menon (A-8). The following itens were seized
from A-8 on 25.08. 1994:
(i) Paki st ani passport bearing No. AC 001087 dated 27.04.1994 in the nane
of Ms. Mehtab bearing the photograph of A-8;
(ii) Pakistani photo identity card bearing No. BQ 526267/509-69-270214 in
the nanme of Ms. Mehtab dated 29.03.1994 bearing the photo of A-8; and
(iii) Tenporary residential permt issued for Pakistani nationals duly
stanped at New Del hi Airport on 25.08.1994 in the nane of Ms. Mhtab
Af t ab.
24) It is, therefore, clear that the recovery of Pakistani identity cards
and Paki stani passports fromthe appellants at the tine of their arrest at
New Del hi Airport clearly prove that the appellants had rel ocated to Dubai
from Bonbay just prior to the blasts on 12.03.1993 and, thereafter, to
Paki st an.
25) The prosecution al so brought to our notice that the conduct of the
appel l ants after the blasts further establishes that the appellants did not
intend to co-operate with the investigation authorities in India and
instead travelled on a holiday to Bangkok from Karachi which is evident
fromthe passport entries made in Paki stani passports recovered from Yakub
Abdul Razak Menon (A-1) at the tinme of his arrest at New Delhi Railway
Station. After travelling to Bangkok, the appellants arrived at New Delhi
Airport via Dubai where they were arrested on 25.08.1994 by PWG674.
26) Paki st ani passport No. AA-763650 in respect of Akhtar Ahmed Mhd. (A-
3) shows that the said passport holder Ileft Karachi on 16.04.1993 and
reached Bangkok on the sane day itself. The said passport holder |eft
Bangkok on 27.04.1993. There is no arrival stanp of any country on the
sai d passport. The said passport holder again left Karachi on 17.06.1994
and reached Dubai on the same day. Again, the said passport holder left
Dubai on 25.08.1994 and reached India on the sane day itself (Exhibit No.
1553). It is clear fromthe photo on the passport that Akhtar Ahmed Mhd.
and Essa @ Anjum Razak Menon (A-3) are one and the sane persons.
27) Exhi bit No. 1551 is the Pakistani passport No. AA-763654 in respect
of Inran Ahmed Mohamed (A-4) which reveals that the said passport hol der
| eft Karachi on 17.04.1993 and reached Bangkok on the same day. The said
passport hol der |eft Bangkok on 29.04.1993. There is no arrival stanp of
any country on the said passport. Again, the said passport holder Ileft
Karachi on 20.06.1994 and entered Dubai on the sane day. The said passport
hol der | eft Dubai on 28.06.1994. There is no arrival stanp of any country
on the passport. Again, the said passport holder |left Karachi on
25.07.1994 and reached Dubai. The said person |eft Dubai on 10.08.1994 and
re-entered Dubai on 11.08.1994. Again, the said passport holder left Dubai
on 25.08.1994 and arrived at New Del hi on the sane day. From the Indian
Passport of Yusuf Abdul Razak Menon and Paki stani passport in respect of
I ntan Ahned Mhd., it is clear that Inran Ahned Mdhd. and Yusuf Abdul Razak
Menon are one and the sane persons.
28) Exhi bit No. 1562 is the Pakistani Passport No. AA-763653 in respect
of Ms. Mehtab Aftab Ahmed (A-8) which shows that Ms. Mhtab Aftab Ahned
| eft Karachi on 16.04.1993 and reached Bangkok on the sane day. Again, she



| eft Bangkok on 27.04.1993. There is no arrival stanp of any country on
the said passport. Pakistani Passport No. AC-001087 in respect of Ms.
Meht ab Aftab Ahnmed shows that she |eft Karachi on 25.07.1994 and entered
Dubai on the sane day. She left Dubai on 10.08.1994 and entered Dubai on
11.08.1994. Again, she left Dubai on 25.08.1994 and entered India on the
same day i.e., 25.08.1994. The said passports show that Rubina Sulenan
Mermon (A-8) and Ms. Mehtab Aftab Ahned are one and the sanme persons.

O her evidence agai nst the Appellants

Deposition of Rashid Fakir Mhd. Khatri (PWA417)

29) PW 417 was an Accounts Assistant at Menon Mehta Associates, a firm of
Chartered Accountants in which Yakub Abdul Razak Menon (A-1) was a partner

He deposed that Essa @Anjum (A-3) is the brother of A1 and was | ooking
after the business of Ms Tejarath International in Bonbay in 1993.

It is pertinent to note here that A-1 was charged and convicted at head
secondly for arranging finance fromthe funds of Ms Tejarath |Internationa
for achieving the objective to commit terrorist acts. The -evidence on
record establishes the involvenment of Tejarath International in financing
the air tickets of several co-accused persons.

Deposi tion of Lakharaju Narsinhasai Rao (PWG672)

PW672 was a police officer. |In his deposition dated 20.6.2000, he
deposed that he recovered the details of bank accounts of Rubina Sulenan
Menon (A-8) fromthe HSBC Bank, Bandra Branch and that of Essa @ Anjum
Abdul Razak Menmon (A-3) from the Developnment Co-operative Bank, Mhim
Branch. It is pertinent to note here that Ms Tejarath International was
al so having an account with the Devel opnent Co-op. Bank, Mahim As already
di scussed above, evidence of PW417 clearly establishes that A3 was
i nvol ved with the managenent of Ms Tejarath International, a firm whose
funds were involved in financing the conspiratorial activities such as
booki ng of air tickets.

Appeal by the State of Mharashtra through CBI:

Crimnal Appeal No. 419 of 2011

The above-sai d appeal has been filed by the State against acquittal of A-2

A-6, A-7 and A-8 of the charges franmed against them Except A8, the CB

has not pressed the sanme against A-2, A-6 and A-7 before this Court, who
was acquitted of (i) a part of charge stated in clause (a) at head secondly
franed against her and (ii) charge stated in clause (b). After carefu

exam nation of all the materials placed, we are of the view that in the
absence of any positive evidence, A-8 cannot be convicted for the acts done
and nentioned herei nabove (part of charge nmentioned at head secondly) and
the Designated Court has rightly acquitted her for the same. In the [ight
of the above, the appeal of the State is liable to be dism ssed.

Sent ence:

30) The Designated Court has awarded rigorous inprisonnment for life to
each of the appellants for commission of offences under section 3(3) of
TADA and under Section 120-B of IPC. The prosecution submitted that the
appel l ants were given full opportunity to defend thensel ves on the question
of quantum of sentence
Essa @ Anj um Abdul Razak Menon (A-3)

A-3 filed a statenment dated 14.09.2006 on the quantum of sentence,
which is Exhibit 2942. A-3, inter alia, stated that:

(i) He was a B. Com Student in the year 1993 and the flat was purchased
by his father (deceased) and he was only staying in it and was not the
owner of the sane;

(ii) He has been in custody for 12 years; and

(ii) He had serious nedical ailnments including brain tunor and di abetes.

Yusuf Abdul Razak Menon (A-4)

A-4 filed a statenment dated 15.09.2006 on the quantum of sentence
which is Exhibit 2944. A-4, inter alia, stated that:

(1) He is suffering from chronic schizophreni a;

(ii) The Flat at Al-Hussaini was purchased by his father jointly with him
since his father was nmanagi ng his savings; and

(iii) He has no crimnal background.

Rubi na Sul eman Menon (A-8)

A-8 filed a statement dated 14.09.2006 on the quantum of sentence
which is Exhibit 2943. A-8, inter alia, stated that:



(i) The vehicle bearing No. MFC 1972 was purchased by her father-in-Ilaw
and she was unaware about what had happened to the vehicle after she
left for Dubai to be with her husband in August 1992

(ii) She was not in India during August 1992 - August 1994; and

(iii) She has two children.

31) The Designated Court has considered all the abovesaid factors in
respect of the appellants. The evidence on record establishes that the A-8
was aware that the vehicle owed by her (i.e. MFC 1972) was being wused for
terrorist acts by Tiger Menon and his associates. It is further established
that Flat Nos. 22, 25 and 26 at Al -Hussaini building, where nenbers of the
Menons' family resided jointly, were the nucleus of the crinminal conspiracy
as they were the locations where Tiger Menon and Yakub Menmon net with
several other co-accused persons during the period of the conspiracy.
Further, the arnms and expl osives snuggled into India for the purpose of the
conspiracy were also kept at the said building and lastly RDX was filled in
the vehicles in and outside the garages allocated to the Mnons' at Al-
Hussai ni buil di ng which were used/planted as bonbs at various places on
12. 03.1993 by all the conspirators.

32) Further, it is pertinent to note here that the evidence on record
reveals that the Maruti car used by A-3 was:

(a) driven by several co-accused persons including A-15, A-46 and A-11 to
the landing point at Shekhadi from Bonbay for |landing of weapons in
February, 1993;

(b) | oaded with RDX on the night of 11.03.1993 at Al-Hussaini Building;
and

(c) parked on 12.03.1993 at the Lucky Petrol Punp by A-16 and PW2 near
Shiv Sena Bhawan whi ch expl oded killing 4 persons and injuring 38 others.
The above nentioned evidence establishes that the white car driven by A3
was used for terrorist activities by Tiger Mnmon and other co-accused
persons.

33) Further, A-3, A-4, and A-8 resided jointly at these flats where Tiger
Menon, Yakub Menon (A-1) and their associates hatched the crim nal
conspiracy to carry out nultiple explosions in Bonbay. The conduct of the
appel lants in not reporting any of these activities to the police and the
fact that A-3 and A-4 departed fromlindia on 11.03.1993 in itself is an
incrimnating circunstance to be used against the appellants. None of the
appel l ants responded to the proclamation requiring presence issued by the
Desi gnated Court, which was given wi de publicity.

34) The evidence on record establishes that the appellants facilitated
the conmission of terrorist acts as defined in Section 3(1) of TADA by
conniving with Tiger Menon and his associates and pernitting them to use
their flats and vehicles for the purposes of «crinmnal conspiracy. The
actions of the appellants squarely fall within Section 3(3) of TADA insofar
as the appellants have facilitated and abetted the conduct of terrorist
acts by Tiger Menon and his associ at es.

35) After the blasts that took place in Bonbay on 12.03.1993, the Menons’
were living together in Dubai. They never disclosed the connection of
Tiger with the blasts to anyone. Their conduct of |living together after
fl eeing from Bonbay and not inform ng about these blasts to any of the
concerned authorities at Indian Enbassy establishes that they were also
involved in the conspiracy to cormit the bonb bl asts.

36) After the blasts, the Menons' fled to Pakistan from Dubai and there
is evidence that in Pakistan they had obtained Pakistani Passports and
National ldentity Cards in assuned nanmes. The Menons’ and their fanmily
menbers were | eading a confortable and luxurious life after the blasts.
They had acquired properties, started business in the name and style of Ms
Hone Land Builders, acquired fictitious qualification certificates, driving
licences, etc, all of which established that they had chosen a confortable
life in Pakistan and were determined not to return to India in their
original identity. The above-said facts clearly establish that the nenbers
of Menons’ family were connected with the Bonbay Bonb Bl asts.

37) Al'l the nenbers of Menons' famly were declared Proclainmed Ofenders
by the Designated Court, Bonbay. The rewards were also declared in Indian
as well as in foreign currency for their arrest. Despite that, they did
not surrender. Instead, the Menons' travelled to Bangkok and Singapore
from Karachi for holiday in assuned nanes on Pakistani Passports during
April, 1993. They have not taken any steps to surrender before Indian



Authorities or Thailand Authorities on their arrival to Bangkok and
Si ngapore after having cone to know about the blasts engineered by Tiger
Menmon nor made any attenpt to return to India openly if they had felt that
bonb blasts are offences committed in India. This conduct clearly
establishes that they were aware of the blasts that were engineered by
Ti ger Menmon who was living with themright fromthe time of blasts, i.e.,
12th March 1993, in Dubai, Pakistan and other places. Their documents for
travel to Bangkok and Si ngapore from Karachi show that they have travelled
on Paki stani Passports using fake nanes. This conduct also establishes
their culpability. It is also in evidence that huge amount of jewellery
and cash whi ch was abandoned by the nmenbers of Menon's fanmily was recovered
fromthe Al -Hussaini building when they hurriedly left Bonbay just before
the bl asts. This is also a proof that all the Menons’ were fully aware of
the blasts and their conduct in fleeing away very clearly establishes that
they were aware of the blasts and association of Tiger Menmon wth the
bl ast s.

38) In view of the materials placed on record by the prosecution and the
ultimate analysis of the Designated Court, we fully agree wth the
conviction and sentence inposed upon the appellants, consequently, the
appeal s filed by the appellants are liable to be di sm ssed.

Crimnal Appeal Nos. 1127-1128 of 2007

Sardar Shahwali Khan (A-54)  ..... Appel | ant (s)
VS.

The State of Maharashtra
through STF, ¢BI Munbai ..., Respondent ( s)

39) M. Jaspal Singh, |earned senior counsel appeared for the appellant
(A-54) and M. Mikul Gupta, |earned senior counsel duly assisted by M.
Sat yakam | earned counsel for the respondent- CBI

40) The instant appeals are directed against the final judgnent and order
of conviction and sentence dated 24.11.2006 and 06.06.2007 respectively,
wher eby the appellant (A-54) has been convicted and sentenced to rigorous
i mprisonment (RI) for life by the Designated Court wunder TADA for the
Bonbay Bonb Bl ast Case, Greater Bonbay in B.B.C. No. 1/1993

Char ges:

41) A comon charge of conspiracy was framed against all the co-
conspirators including the present appellant (A-54). The material portion
of the first charge against the appellant (A-54) is as follows:

"During the period fromDecenber, 1992 to April, 1993 at various
pl aces in Bonbay, District Raigad and District Thane in India and
outside India in Dubai (U A E ) and Pakistan, entered into a crimna
conspiracy and/or were nenbers of the said crimnal conspiracy whose
object was to comit terrorist acts in India and that you all agreed
to coomit following illegal acts, nanely, to commit terrorist acts
with an intent to overawe the Governnment as by law established, to
strike terror in the people, to alienate sections of the people and to
adversely affect the harnony anongst different sections of the people,
i.e. Hndus and Muslins by using bonbs, dynanites, hand grenades and
ot her expl osive substances |i ke RDX or inflammable substances or fire-
arns |like AK-56 rifles, carbines, pistols and other |ethal weapons, in
such a manner as to cause or as likely to cause death of or injuries
to any person or persons, loss of or damage to and disruption of
supplies of services essential to the life of the commnity, and to
achi eve the objectives of the conspiracy, you all agreed to snuggle
fire-arns, ammunitions, detonators, hand grenades and high expl osives
like RDX into India and to distribute the sane anongst yourselves and
your men of confidence for the purpose of conmitting terrorist acts
and for the said purpose to conceal and store all these arns,
ammuni ti ons and expl osives at such safe places and anongst yoursel ves



and wi th your nen of confidence till its use for conmitting terrorist
acts and achi eving the objects of crimnal conspiracy and to dispose
off the same as need arises. To organize training canps in Pakistan
and in India to inport and undergo weapons training in handling of
arnms, anmmunitions and explosives to commit terrorist acts. To harbour
and conceal terrorists/co-conspirators, and also to aid, abet and
knowingly facilitate the terrorist acts and/or any act preparatory to
the commission of terrorist acts and to render any assistance
financial or otherw se for acconplishing the object of the conspiracy

to commit terrorist acts, to do and conmit any other illegal acts as
were necessary for achieving the aforesaid objectives of the crimna
conspiracy and that on 12.03.1993 were successful in causing bonb

expl osi ons at Stock Exchange Building, Air India Building, Hotel Sea
Rock at Bandra, Hotel Centaur at Juhu, Hotel Centaur at Santacruz,
Zaveri Bazaar, Katha Bazaar, Century Bazaar at Wrli, Petrol Punp
adj oi ni ng Shiv Sena Bhavan, Plaza Theatre and in | obbing handgrenades
at Macchi mar Hi ndu Col ony, Mahim and at Bay-52, Sahar Internationa

Airport which left nore than 257 persons dead, 713 injured and
property worth about Rs.27 crores destroyed, and attenpted to cause
bonb expl osi ons at Nai gaum Cross Road and Dhanji Street, all in the
city of Bonmbay and its suburbs i.e. wthin Geater Bonbay. And
thereby committed of fences puni shabl e under Section 3(3) of TADA (P)
Act, 1987 and Section 120-B of IPC read with Sections 3(2)(i)(ii),
3(3)(4), 5 and 6 of TADA (P) Act, 1987 and read with Sections 302

307, 326, 324, 427, 435, 436, 201 and 212 of |Indian Penal Code and
of fences under Sections 3 and 7 read with Sections 25 (1A), (1B)(a) of
the Arns Act, 1959, Sections 9B (1)(a)(b)(c) of the Explosives Act,
1884, Sections 3, 4(a)(b), 5 and 6 of the Explosive Substances Act,
1908 and Section 4 of the Prevention of Danage to Public Property Act,
1984 and within ny cogni zance."

In addition to the above-said principal charge of conspiracy, the

appel l ant was al so charged on the foll ow ng counts:

At head secondly; The appellant (A-54) was al so charged for committing an
of fence puni shabl e under Section 3(3) of TADA by committing the follow ng
overt acts:-

42)

(a) He participated in the training in handling of arns, amrunitions
and expl osi ves at Borghat and Sandheri along wth Tiger Menon and
other co-conspirators

(b) He participated in the landing and transportation of arns,
amuni ti ons and expl osives which were snuggled into India at Shekhadi

(c) He attended conspiratorial neetings at the residence of Babloo @
Nazi r Ahned Anwar Shai kh and Mobi na @ Baya Mbosa Bhiwandi wal a (A-96)

for mking plans to conmit terrorist act and he also attended
conspiratorial meeting at Taj Mahal Hot el

(d) He surveyed and conducted reconnai ssance of the Stock Exchange
Building and B.MC. Building along with A-44, PW2 and Javed Chikna
(AA) for causing explosions there; and

(e) He participated along with co-conspirators in |oadi ng expl osives
like RDX fitted with tine-device detonators in various vehicles in the
preparati on of vehicle bonbs in the intervening night of 11/12th
Mar ch, 1993.

The charges mentioned above were proved agai nst the appellant (A-54).



The appel | ant has been convicted and sentenced for the above said charges
as under:
Convi ction and Sentence:

i) The appel | ant has been convicted for the offence of conspiracy read
with the of fences described at head firstly and sentenced to R for Ilife
along with a fine of Rs. 50,000/-, in default, to further undergo Rl for 1

year. (charge firstly)
ii) The appel |l ant has al so been convicted under Section 3 (3) of TADA
except clause (b) and sentenced to Rl for life along with a fine of Rs.
50,000/-, in default, to further undergo RI for 1 year. (charge secondly)
Evi dence:
43) The evi dence against the appellant (A-54) is in the formof:
i) confessions nade by co-accused;
ii) testimony of prosecution wtnesses; and
(iii) docunentary evidence on record.
Conf essional Statenents of co-accused:
Conf essi onal Statenment of Abdul Gani Ismail Turk (A-11)
44) Conf essi onal statement of A-11 under Section 15 of TADA has been
recorded on 15.04.1993 and 18. 04.1993 by Shri Prem Krishna Jain (PW189),
the then DCP, Zone X, Bonbay. The said confession reveals as under:
(1) The appell ant (A-54) was present in the house of Mbina (A-96) along
with Tiger Menon, Javed Chi kna and ot her co-conspirators.
(ii) The appellant (A-54) took weapons training which was inparted by
Ti ger Menon.

Conf essi onal Statenment of Bashir Ahmed Usman Gani Khairulla (A-13)

Conf essional statenment of A-13 under Section 15 of TADA has been recorded
on 16.05.1993 (10:30 hrs.) and 18.05.1993 (17:15 hrs.) by Shri Krishan Lal
Bi shnoi (PW193), the then D.C. P. Zone |Il, Bonbay. The said confession
reveal s as under:

(i) The appellant (A-54), along with co-accused persons, was present on
the 7th floor of a building behind Bhabha Hospital.

(i) The appellant (A-54), on the i nstructions of Ti ger Menon,
adm ni stered oath to other co-accused persons that they wll conbat
"Jehad’ and will not disclose anything to anybody.

(iii) The appellant (A-54) attended training in handling of arnms and
ammuni tions inparted by Tiger Menon.

(iv) The appellant (A-54) was present at the residence of Tiger Menon on
11.03.1993 around 11 p. m

Conf essi onal Statenent of Mhd. |qgbal Mhd. Yusuf Shai kh (A-23)

Conf essi onal statenment of A-23 under Section 15 of TADA has been recorded
on 20.05.1993 (1000 hrs.) and 22.05.1993 (10:00 hrs.) by Shri Krishan Lal
Bi shnoi (PW193), the then DCP, Zone 111, Bonbay. A-23 made the follow ng
references with regard to the appellant in his confession:

(i) The appellant (A-54), along with co-accused persons, was present on
the 7th floor of a building behind Bhabha Hospital.

(ii) The appellant (A-54), along wth other co-accused persons, was
adm ni stered oath by Tiger Menon that they will conbat ' Jehad’ .

(iii) The appellant (A-54), along with ot her co- accused persons,
participated in the training of arns and amunitions and expl osives
i nparted by Tiger Menon

(iv) The appellant (A-54), along wth other co-accused persons, was
present in a neeting held at a flat in Bandra where Tiger Menon held
di scussi ons.

Conf essi onal Statenment of Shahnawaz Abdul Kadar Qureshi (A-29)

Conf essi onal statement of A-29 under Section 15 of TADA has been
recorded on 18.05.1993 (18:30 hrs.) and 21.05.1993 (14:45 hrs.) by Shri
Kri shan Lal Bishnoi (PW193), the then DCP, Zone 111, Bonbay. In his
confession, A-29 stated that the appellant (A-54), along wth other co-
accused persons, was present at the house of Tiger Menon on 11.03.1993.

Conf essi onal Statenent of Zakir Hussain Noor Mohd. Shai kh (A-32)

Conf essi onal statement of A-32 under Section 15 of TADA has been
recorded on 16.05.1993 (11:25 hrs.) and 19.05.1993 (17:30 hrs.) by Shri
Kri shan Lal Bishnoi (PW193), the then DCP, Zone 111, Bonbay. In his



confession, A-32 stated that the appellant, along wth other co-accused
persons, was present at Al-Hussaini building on the night intervening
11/12. 03. 1993.

Conf essi onal Statenment of Mohd. Miushtaq Mbosa Tarani (A-44)

Conf essi onal statement of A-44 under Section 15 of TADA has been
recorded on 26.05.1993 (16:55 hrs.) and 22.05.1993 (10:00 hrs.) by Shri
Krishan Lal Bishnoi (PW193), the then DCP, Zone 11I, Bonbay. In his
confession, A-44 stated that the appellant (A-54), along wth him Javed
Chi kna, PW?2 and Tiger Menon did reconnai ssance of the BMC buil di ng.

Conf essi onal Statenent of Nasi m Ashraf Shai kh Ali Barmare (A-49)

Conf essi onal statenment of A-49 under Section 15 of TADA has been
recorded on 16.05.1993 (09:30 hrs.) and 18.05.1993 by Shri Krishan Lal

Bi shnoi (PW193), the then DCP, Zone Ill, Bonbay. |In his confession, A-49
stated that on 09.03.1993 the appellant (A-54), along with other co-accused
persons, was present in a flat at Bandra, H Il Road where Tiger Menon

di scussed his plans with them
Conf essi onal Statenent of Shai kh Ali Shai kh Urar (A-57)

Conf essi onal statement of A-57 under Section 15 of TADA has been recorded
on 19.04.1993 (1200 hrs.) by Shri Krishan Lal Bishnoi (PW193), the then
DCP, Zone 111, Bonbay. In his confession, A-57 made the follow ng
references with regard to the appellant:

(i) The appellant (A-54) was a friend of Javed Chikna and he net Tiger
Menon through him

(ii) The appellant (A-54) went to Ajnmer along with Javed Chi kna and other
accused persons.

(iii) The appellant (A-54), along wth other co-accused persons, was
present at Al -Hussaini Building on 11.03.1993.

Conf essional Statenent of Niyaz Mohd. @Asl am | gbal Ahned Shai kh (A-98)

Conf essi onal statement of A-98 under Section 15 of TADA has been
recorded on 17.05.1993 (14:30 hrs.) and 20.05.1993 (11:30 hrs.) by Shri
Kri shan Lal Bishnoi (PW193), the then DCP, Zone 111, Bonbay. In his
confession, A-98 stated that the appellant, along with PW2 and others,
conduct ed reconnai ssance of the BMC Buil di ng.

Conf essi onal Statenment of Parvez Mhd. Parvez Zul fikar Qureshi (A-100)

Conf essi onal statement of A-100 under Section 15 of TADA has been
recorded on 15.04.1993 (23:30 hrs.) and 17.04.1993 (17:00 hrs.) by Shri
Sanjay Pandey (PW492), the then DCP, Zone-VIII, Bonbay. In his
confession, A-100 stated that the appellant (A-54), along wth other co-
accused persons, was present at a flat in Bandra where Tiger Menon
distributed Rs.5,000/- to each one of the accused persons.

45) A perusal of the confessional statenments of all the above accused,
viz., A-11, A-13, A-23, A-29, A-32, A 44, A-49, A-57, A-98 and A-100
clearly establish the fact that it corroborate with each other in nmaterial
particulars with regard to the involvenent of the appellant. After
consideration of all the abovesaid confessional statements of the co-
accused, the involvenent of the appellant in the conspiracy is established
i nasmuch as: -
(i) The appellant participated in the training in handling of arns and
amuni ti ons and expl osives at Borghat and Sandheri along wth Tiger

Menon and ot her co-conspirators;

(ii) The appellant attended conspiratorial neetings wherein plans were
chal ked out to conmt terrorist acts;
(iii) The appellant surveyed and conducted reconnaissance of the Stock

Exchange Buil di ng and BMC bui I di ng for causi ng explosions along with A-

44, PW?2 and Javed Chi kna (AA);

(iv) The appellant was present at Al -Hussaini building at the time when
| oadi ng of explosives like RDX fitted with tinme device detonators in
various vehicles was being done in the intervening ni ght of



11/ 12. 03. 1993;

(v) The appell ant was closely associated with Tiger Menmon and on being
asked by him A-54 administered oath to other co-accused persons;

(vi) The appellant also took oath to take part in 'Jehad’

(vii) There was a close link between the appellant and Javed Chikna (AA)
who had played a crucial and pivotal role in achieving the object of
t he conspiracy;

(viii) The appellant was fully aware and conscious of the fact that he
was wagi ng 'Jehad’ and taking and administering of oath by him shows
his intent and determ nation to cause danage and destruction; and

(ix) The appellant was fully aware and conscious of the consequences of
his actions, and accordingly, played an inportant role in the entire
conspi racy.

Deposition of Prosecution Wtnesses:

46) Apart fromthe aforesaid evidence, the involvenent and role of the

appellant in the conspiracy, as stated above, is disclosed by the

deposition of various prosecution wtnesses which are as under

Deposition of Mhd. Usman Jan Khan (PW2)

After going through his entire evidence, we summarize his evidence wth
reference to the appellant (A-54) as under

(i) He knows the appellant as ' Sardar’
(ii) He identified the appellant before the Court during dock proceedi ngs;

(iii) He deposed that the appellant, along with other co-accused persons,
was involved in planning, conspiring and training;

(iv) He deposed that on 04.03.1993, at Taj Mahal Hotel, Tiger Menon asked
PW2, Bashir, Javed Chikna to survey BMC building along wth the
appel I ant .

(v) On 05.03.1993, Bashir Khan adnministered oath to the accused that
what ever they will do, will do for Islamand take revenge.

(vi) The appellant readily agreed to take revenge and offered to go to
Paki stan for training;

(vii) PW2, along with other co-accused, went to the house of the

appel | ant;

(viii) On 07.03.1993, A-54 attended the neeting held by Tiger Menmon at
the residence of Shakil in which Tiger Menon organized separate
gr oups;

(ix) A-54 also attended the neeting on 08.03.1993 at the residence of
Babl oo. He agreed to do the work assigned to him in the organized
group where Tiger Menon selected the targets which were to be
att acked.

(x) PW2, Tiger Menon and other accused took A-54 to BMC building on
09. 03. 1993 where entry and exit points to the said building were shown
for the purpose of attacking the BIJP and Shiv Sena Councill ors;

(xi) On 10.03.1993, A-54 attended the neeting at the residence of Shakil
where separate groups were formed by Tiger Menon

(xii) A-54 was present on the night of 11.03.1993 at Al -Hussai ni Buil di ng.
Training at Sandheri and Borghat Districts:
Deposition of Harish Chandra Keshav Pawar (PW 105)

PW 105 is an eye-witness to the incident of firing. He deposed as under

(i) At the relevant time, he was studying in 8th standard and was
residing at Sandheri;



(ii) On 08.03.1993, at about 0900 hrs., an event occurred on the eastern
side hillock to village Sandheri

(iii) The said event was in connection with gun firing;
(iv) 10-11 persons participated in the said firing incident;
(v) Cardboard sheets were placed by the side of hillock

(vi) 4/5 persons fromthe group of 8/ 10 persons were firing at the said
car dboards usi ng guns;

(vii) He deposed that he knew 3 persons fromthe group, nanely, A-17, A-79
and A-78 (since deceased) as they were from Sandheri Vill age;

(viii) He was there for 20-25 seconds along with his friends. When
Ham d Daf edar (A-78) noticed them standing, he threatened them to go
otherwi se they woul d be killed.

PW105 is an eyewitness to the practice session which took place at the
hill ocks of Sandheri Village. He was thoroughly cross-examned by the
defence and he withstood the rigorous cross-exanination wthout being
shaken. The evi dence of PW 105 corroborates the fact that the training in
fire arms was conducted at the hillocks of Sandheri and 10-11 persons
participated in the said training.

Deposi tion of Raj aram Rancthandra Kadam ( PW 106)

PW 106 is an eye-witness to the incident. |In his evidence, he deposed
as under:

(i) He is an agriculturist and resides at Sandheri

(ii) On 08.03.1993, at about 09.30 a.m, he heard the sound of firing from
t he side of Chi nchechammal ;

(iii) He went to the said place and saw two nen standing armed wth guns
and a cardboard target that was placed near the hillock

(iv) He deposed that he knew 5 persons fromthe group as they were from
Sandheri Vill age;

(v) He identified thembefore the Court as A-79, A-106, A-131, A-111 and
A-78.

PW 106 is also an eye-witness to the training session which took place at
the hillocks of Sandheri Village. Both these w tnesses corroborate wth
each other on the fact that training in fire arnms was conducted at the
above-said place. These w tnesses also corroborate the conf essi ona
statements insofar as the said training is concerned.

Deposi tion of Nandeo Pundlik Mahaj an (PW587)

PW 587 was a Constable attached with Goregaon Police Station, District
Raigad at the relevant time. The w tness deposed that:

(1) He inspected the site of the incident and collected 3 enpties, 6 |ead
pi eces, cardboard target, stones bearing the marks of hitting of
bul l ets and a broken branch of tree.

(ii) The aforesaid articles were collected and seized by him in the
presence of panchas and a panchnana was dr awn.

(iii) He wote a conplaint which was regi stered by Head Constabl e.

The evidence of PW587 further proves that firing took place at the
hillocks of village Sandheri



Deposi ti on of Mahadeo Jadhav (PW 103)

PW 103 deposed about the seizures affected by the police at the
hillocks of Village Sandheri on 29.03.1993.

47) M. Jaspal Singh, |earned senior counsel for the appellant contended
that there is, in fact, no evidence on record to prove his role in the
entire conspiracy. On the other hand, nmere perusal of the entire evidence
as mentioned hereinabove makes it clear that there is sufficient evidence
on record to show that the appellant actively participated in t he
attai nnent of the objects behind the conspiracy.

48) It is further contended on behal f of the appellant that his name is
" Sardar Shahwal i Khan’ and not ' Sardar’ al one and none of the confessions
actually refer to himas ’'Sardar Shahwali Khan'. On perusal of the instant
appeal, particularly, Meno of Parties filed by the appellant (A-54), it is
clearly discernible that his name is ’'Sardar Shahwali Khan S/ o Shahwal
Khan', therefore, his first name is 'Sardar’ with father’s nane ' Shahwali’
and surname ' Khan’

49) Fromthe nmaterials relied on by the prosecution, it 1is established
t hat :
(i) Pursuant to the conspiracy, the appellant participated in the

training in handling of arms and anmmuni ti ons and expl osi ves at Borghat
and Sandheri along with Tiger Menon and ot her co-conspirators;

(ii) The appellant participated in various conspiratorial neetings at the
resi dence of Babl oo @Nazir Ahmed Anwar Shai kh and Mbbina @ Bayanposa
Bhi wandi wal a (A-96) and was a part of the core group maki ng pl ans;

(iii) The appellant surveyed and conducted reconnaissance of the Stock
Exchange building and BMC building along with A-44, PW2 and Javed
Chi kna (AA) which were the proposed targets of explosion; and

(iv) The appellant was present at Al -Hussaini building in the intervening
ni ght of 11/12th March, 1993, at the crucial tinme, when the activities
like filling of RDX explosives in various vehicles were going on

On the basis of the above said evidence, the charges framed against the
appel l ant (A-54) have been fully proved beyond all reasonabl e doubt.

Sent ence
50) We are also satisfied that the appellant was given full opportunity
to defend hinself on the question of quantum of sentence. The appel |l ant

filed a statenent dated 27.11.2006 in which he prayed that the follow ng
factors may be considered while deternining his sentence:

(1) He is the sole bread winner of his fanmly;

(ii) He has been in custody for five years and five nonths; and
(iii) He has to look after his 90 years old father who is blind.
Concl usi on:

51) The appell ant has participated in various stages of the conspiracy
fromplanning till execution. He was also present during the filling of
RDX in the vehicles which were planted at various |locations resulting in
the death of hundreds of people and injuries to many. The crimes committed
by the accused including the appellant (A-54) have shocked the conscience
of the society. The blasts on 12.03.1993 have caused nmassive loss to Ilife
and property and were carried out in an organized and systematic nanner in
whi ch the appellant (A-54) has played an active role.

52) In the light of the above, we are of the view that the conviction and
sentence inmposed by the Designated Court to the appellant (A-54) is



sustai nabl e and justified, consequently, the appeals fail and are liable to
be di smi ssed.
Crim nal Appeal Nos. 1252-1253 of 2007

Ashr af ur Rehman Azi nmul | a Shai kh

@Lallu (A 71) .... Appellant(s)
VS.
The State of Mharashtra .... Respondent (s)
W TH

Criminal Appeal No. 413 of 2011

The State of Mharashtra,
t hrough CBI .... Appellant(s)

VS.

Ashrafur Rehman Azi nul | a Shai kh
@Lallu (A-71) .... Respondent (s)

53) M. Prakash Sinha, |earned counsel appeared for the appellant (A-71)
and M. Mikul Gupta, |earned senior counsel duly assisted by M. Satyakam
| earned counsel for the respondent (CBI).

54) The appeals, i.e., Crimnal Appeal Nos. 1252-1253 of 2007 are
directed against the final judgnent and order of conviction and sentence
dated 03.11.2006 and 31.05. 2007 respectively, whereby the appellant (A-71)
has been convicted and sentenced to rigorous inprisonment (RI) for Ilife by
the Designated Court under TADA for the Bonbay Bonmb Blast Case, Geater
Bonbay in B.B.C. No.1/1993. Crimnal Appeal No. 413 of 2011 filed by the
CBlI is directed against the acquittal of A-71 wunder the comon charge

franed at head firstly, i.e., conspiracy. For convenience, henceforth, we
will refer accused (A-71) as appellant.

Char ges:

55) A comon charge of conspiracy was framed against all the co-

conspirators including the appellant. The relevant portion of the said
charge is reproduced hereunder
"During the period from Decenber, 1992 to April, 1993 at various
pl aces in Bonbay, District Raigad and District Thane in India and
outside India in Dubai (U A E ) and Pakistan, entered into a crimnna
conspiracy and/or were nenbers of the said crimnal conspiracy whose
object was to comit terrorist acts in India and that you all agreed
to coomit following illegal acts, nanely, to commit terrorist acts
with an intent to overawe the Government as by law established, to
strike terror in the people, to alienate sections of the people and to
adversely affect the harnony anobngst different sections of the people,
i.e. Hindus and Muslins by using bonbs, dynanites, hand grenades and
ot her expl osive substances |ike RDX or inflammable substances or fire-
arns |like AK-56 rifles, carbines, pistols and other |ethal weapons, in
such a manner as to cause or as likely to cause death of or injuries
to any person or persons, loss of or damage to and disruption of
supplies of services essential to the life of the community, and to
achi eve the objectives of the conspiracy, you all agreed to snuggle
fire-arns, ammunitions, detonators, hand grenades and high expl osives
like RDX into India and to distribute the sane anongst yourselves and
your men of confidence for the purpose of conmitting terrorist acts

and for the said purpose to conceal and store all these arns,
ammuni ti ons and expl osives at such safe places and anpbngst yoursel ves
and with your nen of confidence till its use for conmitting terrorist

acts and achi eving the objects of crimnal conspiracy and to dispose
off the sane as need arises. To organize training canps in Pakistan
and in India to inport and undergo weapons training in handling of
arms, ammunitions and explosives to commit terrorist acts. To harbour



and conceal terrorists/co-conspirators, and also to aid, abet and
knowi ngly facilitate the terrorist acts and/or any act preparatory to
the commission of terrorist acts and to render any assistance
financial or otherw se for acconplishing the object of the conspiracy

to commit terrorist acts, to do and conmit any other illegal acts as
were necessary for achieving the aforesaid objectives of the crimna
conspiracy and that on 12.03.1993 were successful in causing bonb

expl osi ons at Stock Exchange Building, Air India Building, Hotel Sea
Rock at Bandra, Hotel Centaur at Juhu, Hotel Centaur at Santacruz,
Zaveri Bazaar, Katha Bazaar, Century Bazaar at Wrli, Petrol Punp
adj oi ni ng Shiv Sena Bhavan, Plaza Theatre and in | obbing handgrenades
at Macchi mar Hi ndu Col ony, Mahim and at Bay-52, Sahar |Internationa

Airport which left nore than 257 persons dead, 713 injured and
property worth about Rs.27 crores destroyed, and attenpted to cause
bonb expl osi ons at Nai gaum Cross Road and Dhanji Street, all in the
city of Bonbay and its suburbs i.e. wthin Geater Bonbay. And
thereby committed of fences puni shabl e under Section 3(3) of TADA (P)
Act, 1987 and Section 120-B of IPC read wth Sections 3(2)(i)(ii),
3(3)(4), 5 and 6 of TADA (P) Act, 1987 and read with Sections 302

307, 326, 324, 427, 435, 436, 201 and 212 of Indian Penal Code and
of fences under Sections 3 and 7 read with Sections 25 (1A), (1B)(a) of
the Arns Act, 1959, Sections 9B (1)(a)(b)(c) of the Explosives Act,
1884, Sections 3, 4(a)(b), 5 and 6 of the Explosive Substances Act,
1908 and Section 4 of the Prevention of Danage to Public Property Act,
1984 and within ny cogni zance."

In addition to the principal comon charge of conspiracy framed at
head firstly against all the co-conspirators including the appellant, he
was al so charged on the follow ng counts

At head Secondly: During the period between January-April, 1993, the

appel l ant agreed to keep in his possession 85 hand grenades, 350

el ectronic detonators, 3270 live cartridges of AK-56 rifles which were

smuggl ed by Tiger Menon and his associates for conmitting terrorist
acts and thereby committed an offence puni shabl e under Section 3(3) of

TADA.

At head Thirdly: The appel |l ant possessed the above nentioned arns and
ammuni ti ons and conceal ed the sane in three suitcases in the danmaged
unused | avatory situated at the eastern side of the 2nd floor of
Musafi rkhana, Bonbay and thus unauthorisedly possessed themw thin the
notified area of G eater Bonbay and thereby committed an offence
puni shabl e under Section 5 of TADA.

At head Fourthly: The appellant, during the above nmentioned period,
possessed the said arns and ammunitions wth an intent to aid
terrorists, contravened the provisions of the Arnms Act, 1959,
Expl osives Act, 1884, Explosive Substances Act, 1908 and t he
Expl osi ves Rul es, 1983 and thereby committed an offence punishable
under Section 6 of TADA

At head Fifthly: The appell ant possessed the above mentioned arns and
ammuni ti ons which were recovered at his behest on 27.03.1993 and
thereby committed an offence punishable under Sections 3 and 7 read
with Sections 25(1A) and (1B) (a) of the Arnms Act, 1959.

56) The Designated Court, after considering the evidence brought on
record by the prosecution, found the appellant guilty on all the charges
except the charges nentioned at head firstly and secondly. The appel |l ant
has been convicted and sentenced for the above said charges as under

Convi ction and Sentence:

(i) The appellant has been convicted under Section 5 of TADA for
commi ssion of offence at head thirdly and sentenced to R for life along
with a fine of Rs. 1,00,000/-, in default, to further wundergo R for 3



years. (charge thirdly)
(ii) The appellant has been convicted under Section 6 of TADA for
commi ssion of offence at head fourthly and sentenced to Rl for 1life along
with a fine of Rs. 1,00,000/-, in default, to further wundergo R for 3
years. (charge fourthly)
(iii) The appellant has al so been convicted under Sections 3 and 7 read
with Sections 25(1-A), 25(1-B)(a) of the Arms Act, 1959 for conm ssion of
of fence at head fifthly but no separate sentence was awarded on the said
count. (charge fifthly)

1.
2

Evi dence
57) The evi dence against the appellant (A-71) is in the formof:-
(i) his own confession;
(ii) confessions nmade by other co-conspirators; (co-accused);
(iii) testinony of prosecution w tnesses; and
(iv) evidence of menorandum di scovery.
Qut of the above-referred 4 categories of evidence, the appellant’s own
conf essi on and confessions nade by other co-accused were disbelieved by the
Desi gnated Court for rendering conviction in respect of charge thirdly and
fourthly as well as offences under the Arnms Act. The Designated Court
mainly relied on the evidence of Menorandunidiscovery and testinony of
prosecution w tnesses.
Deposition of Prosecution Wtnesses:
58) The invol venent and the role of the appellant is disclosed by the
deposition of various prosecution w tnesses which are as foll ows:
Deposi tion of Abdul Kadar Abubakar Khan (PW 323)

PW 323 was attached with DCB, CID as an Assistant sub-Inspector of
Police. The relevant facts in his deposition are as under: -
(i) He deposed that on 27.03.1993, on the basis of the information

received fromreliable sources, he arrested the appellant.

(ii) During interrogation, the appellant showed wllingness to nake a
voluntary statenent.

(iii) He deposed that he called two panch w t nesses.

(iv) He deposed that the appellant |ead the police party and the panchas
to Musafirkhana

(v) In Musafirkhana, the appellant |ead themto an unused lavatory on the
second floor where three bags of Encore Conpany were kept on the
floor.

(vi) He deposed that the keys of the said bags were |lying next to them
(vii) The appellant opened all the bags with the keys.

(viii) The first bag was found to be containing 85 hand grenades
second bag was found to be having 350 detonators and the third bag was
containing 3,270 cartridges of AK-56 rifles.

(ix) He deposed that PI Shri Nandkumar Anant Chaugul e (PW444) of the Bonb
Detecti on and Di sposal Squad (BDDS) was called to defuse the hand
gr enades.

(x) He deposed that he | odged the conplaint on 27.03.1993 and the sane
was mar ked as Exh. 1210.

(xi) He identified the appellant before the court in the dock

The counsel for the appellant subnmitted that the deposition of this wtness
indicates that the police did no investigation qua the alleged recovery and
nei ther any independent witness was made to witness the same even though
such witnesses were available in the Misafirkhana. He further pointed out
that the police took no efforts in this direction. He further stated that
the alleged disclosure statement in the nmenorandum panchnama is a



fabricated one and, therefore, the case of the prosecution nust fail. On
perusal of his entire evidence and the discussion of the trial Judge, we
are unable to accept the above objection

Deposi tion of Nandkumar Chaugul e (PW 444)
The witness was working as an Incharge, Senior Inspector of Police,

Bonb Detection and Disposal Squad (BDDS) of CID Intelligence, Bonbay at the

relevant time. He deposed that:

(1) On 27.03.1993, he went to Musafirkhana and reached the Ilavatory on
t he second fl oor.

(ii) On the spot, he saw three suitcases. Qut of them one was containing
green col oured hand grenades, the second was containing electronic
detonators and the third suitcase was containing cartridges for AK-56

rifles.
(iii) He deposed that he asked his officer, P.I. Zarapkar to diffuse one
hand grenade. Five electronic detonators were diffused by S. 1. Desai

Thereafter, parts of the grenades and the detonators were handed over

to Pl Shivaji Shankar Sawant (PW524).

Learned counsel for the appellant comented that it (deposition) does not
connect the appellant with the alleged recovery at Misafirkhana. On
perusal of his entire evidence, we reject the above objection of the
counsel for the appellant.

Deposi tion of Shivaji Shankar Sawant (PW524)

PW 524 was working as a Police Inspector since 1984. At the tine of
the incident, he was attached with Unit IIl of DCB, CID (Crime Branch). He
deposed that:

(1) He noted the voluntary disclosure statement made by the appellant

whi ch has been marked as Exhibit 439.

(ii) He deposed that the appellant led the police party to the second
floor of Musafirkhana.

(iii) Fromthere, 3 suitcases were recovered and the sanme were containing
350 detonators, 3270 bullets of AK-47 and AK-56 rifles and 85 hand
gr enades.

(iv) PW444 arrived at the spot and defused the hand grenades and the
det onat or s.

(v) He drew t he discovery panchnama whi ch was marked as Exhi bit 439A

(vi) He deposed that he sent the articles seized for chenical analysis
vide forwarding letter dated 09.06.1993 marked as Exh. Nos. 1810 and
1811.

(vii) He deposed that the CA report dated 20.07.1993 and 07.07.1993 were
recei ved and the sane were nmarked as Exh. Nos. 1810-A and 1811-A.

(viii) He deposed that fromthe perusal of CA reports, it is clearly
discernible that the articles seized at the behest of the appellant
are explosive materi al s.

M. Sinha subnmitted that though this wtness clains recovery of large
quantity of arns, none of the police personnel enquired the other occupants
of Musafirkhana on the said date. On perusal of his entire evidence, we
are satisfied that there is no substance in the said objection

Deposi tion of Rajan Pinanath Dhobl e (PW 585)

At the tine of the incident, he was attached with DCB, CID, Unit-I as

a P.1. He deposed as under

(i) On 27.03.1993 after receipt of information, he arrested A-71 in CR
No. 71193.

(ii) Senior P.I. Shri Shivaji Sawant did the interrogation of the said
accused.

(iii) He was al so present at the said stage.

(iv) During the said interrogation, the voluntary statenent nade by the
accused was recorded by drawing the nmenmorandum panchanama in the
presence of panch w tnesses.



(v) Thereafter, the accused | ed panchas and police to an wunused latrine
on the second fl oor of Haji Sabu Siddi que MisafirKhana.
(vi) At the said place, the accused had taken out three suitcases.

(vii) The suitcases were found to be containing 85 hand grenades, 3270 |ive
cartridges and 350 detonators.

(viii) The sane were taken charge by the police by further draw ng
recovery panchanama in the presence of panch w tnesses.

(ix) Senior P.I. Shri Sawant regi stered separate case regarding the said
sei zure

(x) In the nonth of August, 1993, he cane to the conclusion that the
material collected during t he i nvestigation di scl osed t he

i nvol venent of the arrested accused in the commission of offences

under the Expl osive Substances Act.
Here again, |earned counsel for the appellant submitted that not even a
single entry was nade in Station Dihary of DCB, C D qua receiving
information as to the novenent of police teamfromtheir office to the
house of the appellant and vice versa. Merely because of non-furnishing
of any proof with regard to the novenent in the Station Diary, his
evi dence cannot be rejected.

Deposition of Faquih Abdul Sattar (PW331)

At the relevant time, he was working as an Assistant Manager in the
of fice of Mohmed Haji Sabu Siddique Misafir Khana Trust. The relevant
facts in his deposition are as under: -

(i) He deposed that he knew a person by nanme Lal ubhai (A-71).
(ii) On 08.03.1993, a person canme to himand told that he was sent by

Lal ubhai (A-71) and he wanted two roons for 4/5 days.

(iii) He booked the roons and allotted Room Nos. 16 and 17

(iv) The said person was in possession of the roons from 08.03.1993 to
19. 03. 1993.

The counsel for the appellant pointed out that the statement of PW331 and

the manner in which nmenoranduni di scovery panchnamas were prepared wthout

obtaining his signature indicates that the appellant was framed by the

police. On perusal of his evidence, we reject the said contention

59) Fromthe entire evidence on record, the follow ng stood established:

(i) The recovery of large quantity of arnms and amunitions from
Musafirkhana at the instance of A-71 clearly establishes that he was
i n consci ous possession of the arns and anmuniti ons and expl osi ves.

(ii) He was a snuggler and had association with Tiger Menon, Dawood
I brahim Haji Mastan who were all snuggl ers;

(iii) He had booked the roons in the MisafirKhana, from where |large
quantity of arns were seized; and

(iv) He was aware of the fact that arms and amunitions were kept in both
t he roons;

60) Though counsel for the appellant comented on the prosecution

wi t nesses who spoke about the role of the present appellant (A-71), as

di scussed above, we find no nmerit in the said contention

Recovery:

Menor andum of Di scovery Panchnama

61) The Menorandum of Panchnamas (Exh. Nos. 439 and 439A) were recorded
between 12:30 p.m and 12:45 p.m on 27.03.1993 in the office of DCB, CID.
The panchas were a) Dasarath Govind Londe (not exanmi ned since expired); and
b) Syed Badshah Gouse Mbhi deen (PW85), who turned hostile. As per the
prosecution, the police have recovered three suit cases of "Encore" Conpany
containing 85 handgrenades, 350 electronic detonators and 3270 live
cartridges of AK-57 rifles fromthe wunused |lavatory of second floor of
Musaf i r khana.

62) Bot h the docunents, nanely, Exh. Nos. 439 and 439A were having the
signatures of the panch witnesses. Apart from this, Pl Shivaji Shankar
Sawant (PW524), also signed the same. Learned counsel for the appellant



submitted that in the absence of signature of the appellant on either side
of the menorandum or discovery panchnama, the entire nenmorandum has to be
i gnored. However, |earned counsel appearing for the CBlI, by pointing out
the signature in the said docunment, clainmed that such signature was that of
the appellant. Even if we accept that the appellant-accused has not signed
t he panchnama, in view of the contents therein and the statenent of panch

wi tness (though he turned hostile at a later point of tinme), it cannot be
rejected as clainmed by the counsel for the appellant. Further, one of the
panchas i.e., PW85 though turned hostile, the fact remains that he

accepted his signature. He also adnitted the contents and infornmed the
Court that the same was explained to him Admittedly, this was not
chall enged by the appellant (A-71) while cross exanining him These
aspects support the stand of the prosecution.

63) The docunent Exh. 439 and 439A nekes it <clear that the accused
appellant led the police party on foot up to the eastern side of the
Musaf i rkhana and poi nted out one damaged and unused | avatory as the place
where he had kept the three suit cases. The said lavatory was having a
br oken door which was open. A-71 pointed out 3 bags kept inside the
| avatory which were kept on the floor of the sane. Al the three bags were
of Encore Conpany and were al nost of the sane size. The keys of the said
bags were also lying at the said place. The said keys were in three
separate bunches. A-71 took up one bunch of keys and opened one of the
bags out of the three. The said bag was found to be containing 85 hand
grenades. By way of sanple, one of the hand grenade fromthe said bag was
taken by PI Sawant. Thereafter, with the help of second bunch of keys, A-
71 opened another bag. The bag was found to be containing 4 bundles of
detonators. Three bundles out of the said 4 bundles were containing 100
detonators each while the fourth bundle was contai ning 50 detonators. For
sanpl e, one detonator from each bundl e was taken by Pl Sawant. Thereafter
A-71 opened the third bag with the help of keys. The said bag was found to
be containing 3270 cartridges of AK-56 rifles. The said cartridges were
bearing three different types of markings. Pl Sawant took sanples of 5
cartridges, 4 cartridges and 1 cartridge having different types of nmarking
fromthe said bag.

64) In respect of the said discovery, FIR being LAC No. 15 of 1993 dated
27.03.1993 was | odged at 15.30 hrs. by PS/DGP/CID on the conplaint of Abdu
Kadar Abubakkar Khan (PW 323).

65) While considering the comon charge, nanely, conspiracy, t he
Desi gnated Court has recorded a finding that there is no evidence on record
to establish that the recovered contraband was snuggl ed by Tiger Menon and
his associates. The Court also recorded that the evidence brought in has
failed to establish precisely the period for which A-71 was in possession
of the said contraband material and further, there is nothing on record to
suggest for what purpose the appellant was in possession of such a huge
quantity of contraband.

66) It is relevant to point out that at the trial, the appellant-accused
along with A-103, in addition to the principal charge of conspiracy franed
at head firstly was further charged at head secondly for conmission of
of fence under Section 3(3) of TADA on account of A-71, in pursuance of the
conspiracy, during the period, i.e., January, 1993 to April, 1993 having
agreed to keep in his possession 85 hand grenades, 350 el ectronic
detonators, 3270 live cartridges of AK-56 rifles unauthorisedly, which were
part of consignnent snuggled by co-conspirators Tiger Mnon and his
associ ates for comm ssion of terrorist acts.

67) Regardi ng the discovery of arms and ammunitions in large quantities,
t he Designated Judge has noted that though one of the panch wi tness had not
supported the prosecution case, however, the Designated Court has held that
the evidence of the officer from BDDS cannot be termed to be an interested
witness as the said investigation was not affected at his behest .
Considering all the relevant nmaterials pertaining to the statenent nade by
the accused and di scovery/seizure effected in pursuance of the same and the
sai d evidence being duly corroborated by contenporaneous docunent i.e.
Panchnama referred to hereinabove and other evidence establishing the
nature of contraband articles, the same will lead to the conclusion that A-
71 was in possession of such article which he had kept in the unused
| avat ory.

68) As rightly concluded by the Designated Judge, all the said evidence,
in clear terns, reveal that A-71 was in possession of huge quantity of
contraband material within the notified area of Geater Bonbay attracting



the provisions of Section 5 of TADA and failing to rebut the presunption
ari sing out of such unlawful possession. The said presunption has been
expl ai ned by a Constitution Bench of this Court in the case of Sanjay Dutt
vs. State thr. CBI, Bonbay, (1994) 5 SCC 410 as the presunption of having
hi nsel f possessed the sane for comm ssion of terrorist activity. In view
of the same, the Designated Judge has rightly held A-71 qguilty of
conmi ssi on of offence under Section 5 of TADA

69) Considering the large quantity of contraband materials in the
possession of A-71, the period in which he was found to be in possession of
the same and all the other relevant circunstances, it Jlead to the

conclusion that A-71 hinself being possessed the same and in the said
process having contravened the provisions of the Arms Act, 1959, the
Expl osives Act, 1884 etc. thereby having nmade hinself liable for conmission
of offences under Section 6 of TADA and al so under Sections 3 and 7 read
with Section 25 (1-A) and (1-B) (a) of the Arns Act, 1959.

70) Upon a conjoint reading of the entire evidence, it is clearly
established that the appellant was fully conscious and aware of the
ultimte use of the smuggled arns and amunitions and expl osives. Thus,

the charges framed at head thirdly and fourthly against the accused stood
est abl i shed.

Appeal by the State of Mharashtra through CBI:

Crimnal Appeal No. 413 of 2011

71) We have already extracted the common charge of conspiracy in the
earlier part of our order. The Designated Court, on going through the
confessional statenment of the appellant and co-accused persons, viz., A-10
and A-12 disbelieved their version and rejected the sane. Though M.
Qupta, |earned counsel for the CBI pointed out certain materials regarding
the charge framed at head firstly, i.e., conspiracy, we are satisfied that
the prosecution failed to establish the r el evant mat eri al s, Vi Z.
contraband, being part of the naterial snuggled into India by Tiger Menon
and Dawood | brahimfor comm ssion of terrorist act or the same being given
to A-71 by Tiger Menon or any other co-conspirator and in the absence of
further acceptable material in order to prove the nexus of A-71 wth the
conspiracy for which the charge was franed at head firstly, A-71 cannot be
held Iiable for conmmission of the said offence. W agree with the
conclusion arrived at by the Designated Court and the appeal of the State
is liable to be disn ssed.

Sent ence

72) It is brought to our notice that the appellant was given an
opportunity to defend hinself on the question of quantum of sentence. The
appel lant filed statenent dated 07.11.2006 on the quantum of sentence which
is Exh. Nos. 3000 and 3000A. The appellant prayed that the follow ng,
anongst other factors, may be considered while determ ning his sentence:

"1) | am 65 yrs. of age.
2) | had suffered from schi zophreni a about three years back

3) Due to the same, | was required to take nedicines and so al so shock
treat ment.

4) | amstill under nedication

5) am al so suffering fromthe ail nent of kidney stone.

I
6) | was not involved in comm ssion of any terrorist act.
7) | have faced the | egal proceedings for about 13 years.
8) | had already remained in custody for 2 yrs. and 6 nonths.
9) Hardly there is any record of nyself having not conplied wth any
of the conditions inposed by the court while granting the bail.
10) | have no antecedent.
11) | am produci ng zerox copies of ration card, election card and
papers showing ny age and | amsuffering from ailnment of kidney. (
mar ked as Exhibit : 3000-A colly. )
12) Considering circunstances peculiar to ne i.e. | was not involved
in comm ssion of terrorist act, ny age and | amsick person, | may be
gi ven the | esser punishnent."

73) The Designated Court considered all these factors while deternining
the sentence for the appellant. After considering the acts comitted and
the statenment regardi ng the quantum of sentence, it was hel d:

"809) On the aforesaid backdrop consi dering subm ssion advanced by Ld.



advocate M. HH Ponda for A-71 that considering character of evidence
about guilt of accused i.e. the sanme being based upon the Disclosure
Statenment |eading to recovery of huge contraband articles from a
| avatory at a public place or quantity of material recovered denoting
that the sane were with A-71 nerely for storage purpose and hence
considering his age being of 65 years or he is a sick person m ninmm
sentence as provided under | aw woul d be warranted does not appeal to
m nd after taking into consideration all the relevant circunstances
relating to the of fences for which A-71 has been found guilty. Such a
conclusion is inevitable as a fact cannot be overl ooked that A-71 was
possessing such contraband naterial capabl e of causi ng mass
destruction within the notified area. It needs no saying that the
weapon of such a nature cannot be acquired and/or possessed wthout
i ncurring any appreciable expenditure. Truly speaking possession of
such a large quantity of contraband material with A-71 viewed from any
angle i.e. either hinself having acquired the sane or sonebody else
having kept with himand taking into consideration the purpose for
whi ch the sanme can be said to have been possessed i.e. illegal use of
sane for illegal purpose would warrant |evying the maxi nrum puni shnent
prescri bed under | aw.

810) Thus after taking into consideration the gravity of acts
committed by A-71, nature of material possessed by him but the sane
bei ng not recovered from his house and the sane being recovered froma
unused | avatory in Miusafirkhana but concealed at the said place, A-71
being not found involved in terrorist act and considering matters
di sclosed fromclauses No. 1 to 12 in answer to relevant question
asked to himwhile recording his statenent upon quantum of sentence to
be inposed i.e. at Exh.3000 i.e. his age, the ailnents suffered by
him hinself being not fully recovered, hinself having faced |ega
proceedings for 13 years, hinmself having no antecedents, hinself
having not involved in any terrorist act, court having not received
any adverse report about his conduct etc., during long drawn trial and
having regard to sentence given to A- 107, 72 and few others having
regard to quantity of contraband naterial possessed by them and the
mat eri al possessed by A-71 sentence of Rl for Life and a fine of Rs.

| akh with a suitable sentence of further R in event of non-payment of
fine for conm ssion of offence u/s.5 of TADA and sentence of R for
life and a fine of Rs. 1 lakh with a suitable sentence of further R
in event of non-paynent of fine for comnrssion of offence u/s. 6 of
TADA with no separate sentence for the reasons stated earlier for
conmi ssion of offence under Sec. 3 and 7 r/w Sec. 25 (1A) (1B)(a) of
Arms Act for A-71 would serve the ends of justice. Needless to add
that contraband material seized will require to be confiscated."

74) Learned counsel for the appellant subnitted that under the facts and
circunmstances of the case, the Designated Court while sentencing the
appellant erred in not striking a bal ance bet ween "doctrine of
proportionality’ and 'doctrine of rehabilitation” and according to him the
appel I ant was granted naxi num puni shnent prescribed under Sections 5 and 6
of TADA whereas m ni mum punishnment prescribed is 5 years. He further
subnitted that considering his age, ailment and conduct the appellant did
not deserve the maxi mum puni shment. He also pointed out that the appellant

had already undergone a period of 8 = (eight and a hal f) years
approxi mately wi thout rem ssion

75) It is relevant to note that even according to the prosecution, all
t he above nentioned goods though being snuggled, kept only in the open
| avatory within the Musafirkhana. |In other words, adnittedly, the recovery
was from an open and accessible place to all the persons visiting the
Musafirkhana for any purpose including prayer or the persons staying
therein. It is also relevant to point out that the prosecution failed to

| ead acceptabl e evidence to show that such recovered contrabands were used
in any crine by the appellant and even the Designated Court canme to the
same finding. As per the proved charges under Sections 5 and 6 of TADA
t he mi ni mum puni shment prescribed is 5 years and maxinumis |I|ife sentence.
Taking note of the age, ailnments and conduct of the appellant as recorded
by the Designated Court itself in Part 46 of the inpugned judgnent noted



down while confirming the conviction, 'we feel that the appellant did not
deserve the maxinum sentence of life inprisonment’. At the tine of
argunents, |earned counsel for the appellant pointed out that as on date,
the appellant is nore than 70 years of age and is suffering from a nunber
of ailnments. About his nedical condition and ailnments, |earned counsel has
furnished all the details in Cl.MP No. 5225-5226 of 2011 wherein it has

been stated that the appellant is on liquid diet, he has no crinina
ant ecedent and there is no adverse report with respect to him during the
trial. It is also pointed out that the appellant has already undergone a

period of 8 = years (approximately) without rem ssion. Taking note of al
these aspects, we feel that while confirming the conviction, ends of
justice would be net by reducing the sentence of the appellant to Rl for 10
years.

76) Consequently, we dispose of the appeals filed by the appellant (A-71)
whil e confirmng the conviction and reduce the sentence to RI for 10 vyears.
The appeal filed by the State in respect of acquittal ordered by the
Designated Court relating to the comobn charge of conspiracy is also
di sni ssed

Crimnal Appeal No. 1365 of 2007

Inmtiyaz Yunusm yan Ghavate (A-15) ... Appellant(s)
VS.

The State of Mharashtra,

t hrough CBI - STF, Bonbay ... Respondent ( s)

77) Ms. Farhana Shah, |earned counsel for the appellant (A-15) and M.
Mukul Gupta - |learned senior counsel, duly assisted by M. Satyakam
| earned counsel for the respondent (CBI).

78) This appeal is directed against the final judgnment and order of
conviction and sentence dated 16.11.2006 and 17.07.2007 respectively,
wher eby the appellant (A-15) has been convicted and sentenced to rigorous
i mprisonment (RI) for life by the Designated Court wunder TADA for the
Bonbay Bonb Bl ast Case, Greater Bonbay in B.B.C. No.1/1993.

Char ges:

79) A comon charge of conspiracy was framed against all the co-
conspirators including the appellant (A-15). The relevant portion of the
charge is reproduced hereunder: -

"During the period from Decenber, 1992 to April, 1993 at various
pl aces in Bonbay, District Raigad and District Thane in India and
outside India in Dubai (U A E ) and Pakistan, entered into a crimnna
conspiracy and/or were nenbers of the said crimnal conspiracy whose
object was to comit terrorist acts in India and that you all agreed
to coomit following illegal acts, nanely, to commit terrorist acts
with an intent to overawe the Government as by law established, to
strike terror in the people, to alienate sections of the people and to
adversely affect the harnony anobngst different sections of the people,
i.e. Hindus and Muslins by using bonbs, dynanites, hand grenades and
ot her expl osive substances |ike RDX or inflammable substances or fire-
arns |like AK-56 rifles, carbines, pistols and other |ethal weapons, in
such a manner as to cause or as likely to cause death of or injuries
to any person or persons, loss of or damage to and disruption of
supplies of services essential to the life of the community, and to
achi eve the objectives of the conspiracy, you all agreed to snuggle
fire-arns, ammunitions, detonators, hand grenades and high expl osives
like RDX into India and to distribute the sane anongst yourselves and
your men of confidence for the purpose of conmitting terrorist acts

and for the said purpose to conceal and store all these arns,
ammuni ti ons and expl osives at such safe places and anpbngst yoursel ves
and with your nen of confidence till its use for conmitting terrorist

acts and achi eving the objects of crimnal conspiracy and to dispose
off the sane as need arises. To organize training canps in Pakistan
and in India to inport and undergo weapons training in handling of
arms, ammunitions and explosives to commit terrorist acts. To harbour



appel |

and conceal terrorists/co-conspirators, and also to aid, abet and
knowi ngly facilitate the terrorist acts and/or any act preparatory to
the commission of terrorist acts and to render any assistance
financial or otherw se for acconplishing the object of the conspiracy

to commit terrorist acts, to do and conmit any other illegal acts as
were necessary for achieving the aforesaid objectives of the crimna
conspiracy and that on 12.03.1993 were successful in causing bonb

expl osi ons at Stock Exchange Building, Air India Building, Hotel Sea
Rock at Bandra, Hotel Centaur at Juhu, Hotel Centaur at Santacruz,
Zaveri Bazaar, Katha Bazaar, Century Bazaar at Wrli, Petrol Punp
adj oi ni ng Shiv Sena Bhavan, Plaza Theatre and in | obbing handgrenades
at Macchi mar Hi ndu Col ony, Mahim and at Bay-52, Sahar |Internationa

Airport which left nore than 257 persons dead, 713 injured and
property worth about Rs.27 crores destroyed, and attenpted to cause
bonb expl osi ons at Nai gaum Cross Road and Dhanji Street, all in the
city of Bonbay and its suburbs i.e. wthin Geater Bonbay. And
thereby committed of fences puni shabl e under Section 3(3) of TADA (P)
Act, 1987 and Section 120-B of IPC read wth Sections 3(2)(i)(ii),
3(3)(4), 5 and 6 of TADA (P) Act, 1987 and read with Sections 302

307, 326, 324, 427, 435, 436, 201 and 212 of Indian Penal Code and
of fences under Sections 3 and 7 read with Sections 25 (1A), (1B)(a) of
the Arns Act, 1959, Sections 9B (1)(a)(b)(c) of the Explosives Act,
1884, Sections 3, 4(a)(b), 5 and 6 of the Explosive Substances Act,
1908 and Section 4 of the Prevention of Danage to Public Property Act,
1984 and within ny cogni zance."

In addition to the above-said principal charge of conspiracy, the
ant was al so charged on the foll owi ng counts:

At head Secondly; The appellant comitted an offence punishable under
Section 3(3) of TADA by committing the follow ng overt acts:

(a) He participated in the landings and transportation of arns,
ammuni ti ons and expl osives snmuggled into India at Shekhadi on
03. 02. 1993 and 07.02.1993; and

(b) He participated in the preparation of vehicle bonbs at Al-
Hussai ni Building on the night of 11/12.03.1993.

At head Thirdly; The appellant planted expl osives | aden scooter No. M+

02-2924 at Dhanji Street, Bonbay on 12.03.1993 for causing explosion

and thereby conmmtted an offence punishable under Section 3(3) of

TADA.

At head Fourthly; The appellant, by planting the above-nentioned
expl osi ves | aden scooter with the intention of committing nurder, has
thereby comitted an of fence puni shabl e under Section 307 |PC

At head Fifthly; The appellant, by planting the above-nentioned
expl osives | aden scooter at Dhanji Street with the intention and
know edge of causing danage to the property, has comritted an offence
puni shabl e under Section 435 read with Section 511 | PC,

At head Sixthly; The appellant, by planting the above-nentioned
scooter, conmtted an of fence under Section 436 read with Section 511
| PC.

At head Seventhly; The appellant, by possessing the above-nentioned
expl osi ves | aden scooter which was planted by him at Dhanji Street,
has comm tted an offence punishable under Section 4 (a)(b) of the
Expl osi ve Substances Act, 1908.

At head Eighthly; The appellant, by possessing the RDX explosives in
t he above-nentioned scooter, without valid licence, has comritted an
of fence under Section 9B(1)(b) of the Explosives Act, 1884.



80) The Designated Judge found the appellant (A-15) qguilty on all the
af oresai d charges except charge (b) at head secondly. The appellant (A-15)
has been convi cted and sentenced for the abovesaid charges as foll ows:

Convi ction and Sentence:

(i) The appellant has been convicted for the of fence of conspiracy under
Section 3(3) of TADA and under Section 120-B IPC read wth the offences
described at head firstly and sentenced to Rl for life along with a fine of
Rs. 25,000/-, in default, to further wundergo R for 6 nonths. (charge
firstly)

(ii) The appellant has been convicted under Section 3(3) of TADA for
conmi ssi on of offences at head secondly and sentenced to R for 10 years
along with a fine of Rs. 50,000/-, in default, to further undergo Rl for 1
year. (charge secondly)

(iii) The appellant has been convicted under Section 3(3) of TADA for
conmi ssion of offences nentioned at head thirdly and sentenced to Rl for
life along with a fine of Rs. 50,000/-, in default, to further wundergo R
for 1 year. (charge thirdly)

(iv) The appellant has al so been convicted under Section 307 of |IPC for
commi ssion of offences mentioned at head fourthly and sentenced to R for
10 years along with a fine of Rs. 50,000/-, in default, to further undergo
RI for 1 year. (charge fourthly)

(v) The appel | ant has been convi cted under Section 435 read with Section
511 of I PC for conmission of offences at head fifthly and sentenced to R
for 3 = (three and a half) years along with a fine of Rs. 25,000/-, in
default, to further undergo RI for 6 nonths. (charge fifthly)

(vi) The appellant has al so been convicted under Section 436 read wth
Section 511 of IPC for conm ssion of offences at head sixthly and sentenced
to Rl for 5 years along with a fine of Rs. 12,500/-, in default, to further
undergo Rl for 3 nonths. (charge sixthly)

(vii) The appel |l ant has been convicted under Section 4(b) of the Explosive
Subst ances Act, 1908 for comission of offence at head seventhly and

sentenced to RI for 5 years along with a fine of Rs. 50,000/-, in default,
to further undergo RI for 1 year. (charge seventhly)

(viii) The appel |l ant has al so been convicted under Section 9B(1)(b) of
t he Expl osives Act, 1884 for conmmission of offence at head eighthly and
sentenced to RI for 1 year along with a fine of Rs. 2,000/-, in default, to
further undergo RI for 2 nmonths. (charge eighthly)

Evi dence

81) The evi dence against the appellant (A-15) is in the formof:-
(i) hi s own confession;

(ii) confessions nmade by other co-conspirators; (co-accused);
(iii) testinony of prosecution w tnesses; and

(iv) docunentary evidence

Conf essional Statement of Inmtiyaz Yunusm yan Chavate (A-15)

82) Conf essi onal statenment of A-15 under Section 15 of TADA has been
recorded on 07.05.1993 (12:30 hrs.) and 09.05.1993 (13:30 hrs.) by Shri
Krishan Lal Bishnoi (PW193), the then DCP, Zone Ill, Bonbay. The follow ng
facts emerge from his confession:-

(1) He was a resident of 23, Naupada, Ist Floor, Bandra (E), Bonbay.

(ii) He was a good friend of Anwar Haji Theba (AA), who was his neighbour
and used to work for Tiger Menon.

(iii) He was introduced to Tiger Menon by Anwar

(iv) He, along with Asgar Yusuf Mikadam (A-10), Abdul Ismail Gani Turk (A-
11), Rafiqg Madi (A-46), Anwar Theba (AA), Parvez Nazir Ahmed Shai kh (A-
12), Shafi (AA) and Salim was working for Tiger in his hawala
busi ness.

(v) On 23/24.01.1993, Anwar told the appellant that he had received a
phone call from Tiger that he will be coming on that day and they had
to go to the Airport to receive him

(vi) He along with Anwar, Shafi and A-11 went to the Airport to receive
Ti ger Menon.

(vii) During the last week of January, 1993 he along with Shafi (AA), A-11,
Anwar, Rafiq Madi (A-46) and A-12 participated in the landing at
Shekhadi. The landing did not take place for 3-4 days. During that
period, they stayed at Hotel Vasava and then shifted to Hotel Big
Spl ash, Ali baug.

(viii) He was al so present when snuggled arns and explosives were



opened at Waghani Tower and re-loaded in cavities of vehicles and when
bags cont ai ni ng expl osives were sent by Tiger Menon through Dawood
Takl ya for safe custody.

(ix) He also helped in |Ioading, unloading, enptying and re-loading of arns
and expl osives. The bags whi ch had been brought in the vehicles were
opened and found that it contained AK-56 rifles, rmagazines, pistols,
hand- grenades, cartridges and bundl es of wres.

(x) At the instance of Tiger Menon, he brought one jeep containing arns
and ammunitions to Bonbay and kept it in the garage of Qulam Hafiz
Shai kh @ Baba (A-73) and handed over the key of the jeep to him

(xi) Anwar had told himthat during the riots in January, 1993, their
community had suffered severe loss and in order to take revenge, Tiger
was inparting training of weapons to sonme of the persons in Dubai

(xii) After getting training at Dubai, he cane back to Bonbay and Anwar net
the appellant 1-2 tines at Bandra Tal ab and told himthat he has taken
training in handling weapons and bonbs in Dubai and very soon they
woul d take the revenge of the injustice caused to the Mslins in
Bonbay.

(xiii) Anwar arrived at Al -Hussaini building on 12.03.1993 and checked
the dickeys of all the scooters. Thereafter, he took a steel grey
col oured pencil fromhis coat pocket and inserted it in each of the
bl ack col oured soap like <chenmical, i.e., gun powder kept in the
di ckeys.

(xiv) The appellant then asked Anwar as to what he was doing, to which he
replied that the bonbs were ready and by using these bonbs, they would
take revenge for the injustice caused to their comunity.

(xv) As directed by Anwar, he took one old blue coloured explosives |aden
scooter bearing registration No. 2924 and parked the same in a corner
of Di anond Mar ket .

(xvi) After 5-6 days of the blast, he was arrested by Wrli P.S.

83) From a perusal of the confession of the appellant, it energes that he

worked in close association with the other co-accused persons towards

attai nnent of the objects behind the conspiracy and he also actively
participated in the | andings and transportation of arnms and amunitions and
expl osi ves which | anded at Shekhadi. It is also very nuch clear from his

confession that he parked a scooter |aden with explosives and fitted with a

time pencil detonator in the D anond Market.

Conf essional Statenents of co-accused

84) Apart from his own confession, the involvenent of the appellant has
al so been disclosed in the confessional statenments of the following co-
accused. The legality and acceptability of the confessions of the co-
accused has already been considered by wus in the earlier part of our
di scussion. The said confessions insofar as they refer to the appellant
(A-15) are sunmmarized her ei nbel ow

Conf essi onal Statenent of Mohamed Shoai b Mohammed Kasam Ghansar (A-9)

Conf essi onal statement of A-9 wunder Section 15 of TADA has been
recorded on 19.04.1993 (13:10 hrs.) and 22.04.1993 (00:30 hrs.) by Shri
Prem Krishan Jain (PW189), the then DCP, Zone X, Bonbay. The follow ng
facts emerge fromthe abovesaid confession with regard to the appellant (A-
15):

(i) A-9 used to see Gani (A-11), Rafique Madi (A-46), Imiyaz (A-15),
Parvez (A-12), Shafi, Salimand Anwar in the office at Dongri.

(ii) A-15 was present in the house of Anwar on 12.03.1993, when Asgar
Yusuf Miukadam (A-10), Mhd. Shoeb and Parvez (A-12) went there wth
three suitcases filled with RDX

(iii) A-15 was present along with other co-accused persons at Al-Hussaini
buil ding on 12.03. 1993 when Anwar inserted tinme based detonators into
the black chemical filled up in the dickeys of the scooters.

Conf essi onal Statenment of Asgar Yusuf Mikadam (A-10)

Conf essional statement of A-10 under Section 15 of TADA has been
recorded on 23.04.1994 (18:00 hrs.) by Shri Krishan Lal Bishnoi (PW193),
the then DCP, Zone |I11, Bonbay. The following facts emerge from the
abovesai d confession with regard to the appellant (A-15):

(1) A-15 used to attend Tiger's office at Dongri and assisting in the



activities of Hawal a transactions including the delivery and receipt
of funds.

(ii) A-15 was asked by Anwar to reach the residence of Tiger Menon at Al -
Hussai ni building on 12.03.1993.

(iii) A-15 took an explosives |laden scooter fitted with a tine pencil
detonator at the instance of Anwar.

Conf essi onal Statenment of Abdul Gani Ismail Turk (A-11)

Conf essi onal statement of A-11 under Section 15 of TADA has been
recorded on 15.04.1993 (22:35 hrs.) and 18.04.1993 (01:15 hrs.) by Shri
Prem Krishna Jain (PW189), the then DCP, Zone X, Bonbay. A-11, with
reference to the appellant, stated as under: -

(i) A-15 was working with Tiger Menon.

(ii) A-15 was present at the Al -Hussaini Building on 27/28th January
al ong with co-accused Ti ger Menon, Anwar, Shafi, Yakub Menon, Rahin
Menon, Parvez Shai kh, Rafique Madi and fromthere all of themwent to
Mhasl a and Shekhadi for | andings.

(iii) A-15 also visited Shekhadi for 2-3 times and on account of [|anding
not taking place for a few days, they stayed at Hotel Vasava and,
thereafter, at Hotel Big Splash, Alibaug.

(iv) On 02/03.02.1993, he visited the Waghani Tower along wth A-15 and
ot hers and snuggl ed goods were al so brought in using vehicles by co-
accused Tiger, Javed Chi kna, Dadabhai (A-17), Dawood Takl ya and Anwar.
The sai d goods were unl oaded and checked by Tiger Menon (AA) and were
found to be handgrenades, rifles, pistols, black soap, rounds,
electric wires, which were reloaded in vehicles and sent to Bombay.

(v) A-15 was present at Bandra along with Anwar.

(vi) On 07.03.1993, he told the accused that Tiger Menon had returned from
Dubai .

Conf essional Statenment of Parvez Nazir Ahmed Shai kh (A-12)

Conf essi onal statement of A-12 under Section 15 of TADA has been
recorded on 18.04.1993 (14:00 hrs.) and 21.04.1993 (06:50 hrs.) by Shri
Prem Krishna Jain (PW189), the then DCP, Zone X, Bonbay. A-12, wth
reference to the appellant, stated as under:

(i) He was working in the office of Tiger Menon.

(ii) A-15 took the accused (A-12) to Al -Hussaini Building on the pretext
that they have to go for Tiger’'s work wherefrom all the accused
persons present there including Tiger Menon left for Masla.

(iii) He went to the Shekhadi Coast along with other associates to help
Tiger Menon (AA) in the landing of arms and ammunitions and
expl osi ves, which was del ayed and effected on 03.02.1993, and also in
the transportation of the said material to the Waghani Tower and then
to Bonmbay using vehicles containing secret cavities for the said
pur poses.

(iv) In the second week of February 1993, he again went along w th other
associates and helped Tiger in landing at Shekhadi Coast and
transportation of the consignnents to the Tower and thereafter to
Bonbay.

(v) Tiger Menon gave two passports to Mhamed Hussain wth the
instruction to hand over the sane to the appellant.

(vi) He was present at the residence of Anwar Theba, when Anwar and A-44
left in Maruti Van with A-9, A-10 and A-12 for planting the bonbs.

(vii) Thereafter, he reached Al -Hussaini building when Anwar inserted tine
device detonator in the dickey of the scooters containing black
cheni cal .

Conf essi onal Statenent of Dawood @ Dawood Takl ya Mohd. Phanse @ Phanasniyan
(A-14)

Conf essi onal statement of A-14 under Section 15 of TADA has been
recorded on 15.04.1993 (17:55 hrs.) and 17.04.1993 (19:30 hrs.) by Shri
Kri shan Lal Bishnoi (PW193), the then DCP, Zone |11, Bonbay. A-14, in his
confessional statenent, with reference to the appellant stated that on 19th
January, A-15 along with Rafiq Madi contacted him and inforned about the
confirmation of his ticket for Dubai and al so escorted himto the Airport.
Conf essi onal Statenment of Sayyed Abdul Rehman Shai kh (A-28)

Conf essi onal statenment of A-28 under Section 15 of TADA has been



recorded on 23.04.1993 (17: 00 hrs.) and 01.05.1993 (23:30 hrs.) by Shri
Sanj ay Pandey (PW492), the then DCP, Zone-VIII, Bonbay. H's confession
further establishes that the appellant (A-15) was a close associate of
Ti ger Menon and was involved in snuggling activities with him

Conf essi onal Statenment of Shahnawaz Abdul Kadar Qureshi (A-29)

Conf essi onal statenment of A-29 under Section 15 of TADA has been
recorded on 18.05.1993 (18:30 hrs.) and 21.05.1993 (14:45 hrs.) by Shri
Krishan Lal Bishnoi (PW193), the then DCP, Zone 1|11, Bonbay. Hi s
confession reveals the follow ng facts:

(i) The appel |l ant cane along with Tiger Menon.

(ii) He actively participated in the landing of arms ammunitions and
expl osi ves at Shekhadi. He was driving the jeep and transported the
arns and anmuni tions and expl osi ves smuggl ed at Shekhadi from Waghani
Tower to Bonbay.

Conf essional Statement of Mhd. Mushtaq Moosa Tarani (A-44)

Conf essi onal statenment of A-44 under Section 15 of TADA has been
recorded on 26.05.1993 (16:55 hrs.) and 22.05.1993 (10:00 hrs.) by Shri
Krishan Lal Bishnoi (PW193), the then DCP, Zone 111, Bonbay. H s
confession reveals the followi ng facts:

(i) The appel | ant was present at the house of Anwar. On the instructions
of Anwar, he along with A-44, visited the Al -Hussaini building to see

A-10 and left a nessage with the watchman of the said building to send

A-10 with the vehicle at the residence of Anwar. The appellant

returned along with A-44. The appellant was al so present when A-44 and

Anwar left in the Maruti Van which was brought by A-10 alongwith two

ot her boys.

(ii) Anwar showed the tine based detonator pencils before the appellant.
(iii) The appellant (A-15) was present at the Al -Hussaini building when A-

44 returned after planting the suitcase and told that he had planted

the suitcase in the roomas per the conspiratorial plan.

Conf essi onal Statenment of Mohd. Rafiqu@Rafiq Madi Miusa Biyariwala (A-46)

Conf essi onal statement of A-46 under Section 15 of TADA has been
recorded on 21.04.1993 (19:00 hrs.) and 23.04.1993 (21:25 hrs.) by Shri
Kri shan Lal Bishnoi (PW193), the then DCP, Zone |11, Bombay. His statenent
reveal s as under:

(i) The appel |l ant worked with Tiger Menon and attended his Dongri office
for assisting him in the business activities apart from |anding
operations of the snmuggl ed goods.

(ii) He along with the accused and ot her associates assisted Tiger Menon
in the | anding at Shekhadi which took place on 03.02.1993, after del ay
of 2-3 days, and then he arranged for transportation along wth
Dadabhai (A-17) and ot hers.

Conf essi onal Statenment of Sahikh Ali Shai kh Urar (A-57)

Conf essi onal statement of A-57 under Section 15 of TADA has been
recorded on 19.04.1993 (12:00 hrs.) by Shri Krishan Lal Bishnoi (PW193),
the then DCP, Zone 111, Bonbay. H's confession corroborates wth the
testimony of other accused with regard to the fact that the appellant (A-
15) was working with Tiger Menon.

Conf essional Statenment of Sujjad Alam @I gbal Abdul Haki m Nazir (A-61)

Conf essi onal statement of A-61 under Section 15 of TADA was recorded
on 21.04.1993 by Shri K L. Bishnoi (PW193). H's confessional statenent
corroborates with the abovesaid confessions that the appellant (A-15)
participated in the landing in February, 1993.

Conf essional Statenent of Nasir Abdul Kadar Kewal @ Nasir Dhakla (A-64)

Conf essi onal statement of A-64 under Section 15 of TADA has been
recorded on 22.01.1995 and 24.01.1995 by Shri H C. Singh (PW474), the then
Superi ntendent of Police, CBI/SPE/ STF, New Del hi. The confession of A-64



corroborates with the abovesaid confessions that the appellant (A-15)
participated in the |anding in February, 1993.
Conf essi onal Statenment of Gulam Hafiz Shai kh @ Baba (A-73)

Conf essi onal statement of A-73 under Section 15 of TADA has been
recorded on 15.05.1993 (22:05 hrs.) and 17.05.1993 (01:45 hrs.) by Shri
Vi nod Bal want Lokhande, the then DCP, Airport Zone, Bonbay. H's confession
reveal s as under:

(1) A-73 knows Tiger Menon and his partners including the appellant and
ot her co-accused.

(ii) A-15 was present at the Tower in Muasla along with other co-accused.

(iii) A-15 was present while unloading of goods was being done froma truck
and also at the tine of re-loading in the Jeep and tenpo.

Conf essi onal Statenment of Mbina @Baya Mosa Bhi wandi wal a (A-96)

Conf essi onal statenment of A-96 under Section 15 of TADA has been
recorded on 30.04.1993 (18:00 hrs.) and 02.05.1993 (18:00 hrs.) by Shri

Krishan Lal Bishnoi (PW193), the then DCP, Zone 1I1I, Bonbay. She stated
that she knew t he appellant (A-15) as one of Tiger’'s nen.

85) From t he af orementi oned confessional statements, it 1is established
t hat :

(i) The appell ant was closely associated with Tiger Menon.

(ii) He was also a close associate of Anwar.

(iii) He used to work with Tiger Menon and assiting him in his smnuggling
activities.

(iv) A-15 actively participated in the landings of arms and ammunitions
and expl osi ves which took place at Shekhadi on both the occasions.

(v) He was present at Anwar’s house on 12.03.1993 when the other co-
accused cane there with 3 suitcases filled with RDX

(vi) The appellant knew that time based detonators were being used to
cause explosions at the various selected targets.

(vii) He was al so present at Al -Hussaini building on 12.03.1993 at the tinme
when t he bonbs (vehicles) were being taken to the wvarious |[|ocations
(targets) sel ected.

(viii) He drove the scooter filled with RDX, fitted with tinme device
det onator and parked the sane at D anond House.

Deposi tion of Prosecuti on Wtnesses:

86) Apart fromthe aforesaid evidence, the involvenment and the role of

the appellant in the conspiracy as stated above is disclosed by the

deposition of various prosecution wtnesses which are as under

Deposi tion of Mohd. Usman Jan Khan (PW?2)

The relevant material in his evidence is as under: -

(i) He knows the appellant as 'Intiyaz’

(ii) He identified the appellant before the court;

(iii) Tiger Menon, Anwar, A-15, Nazir and one other person were present at
Hotel Bi g Spl ash;

(iv) A neeting was held at about 12.00 p.m in Hotel Big Splash by Tiger
Menon in which PW2 and the appellant (A-15) and nany others were
present, thereafter, they all left for Shekhadi coast.

From the evidence of the Approver (PW2), it is duly established that the

appel l ant participated in the landing at Shekhadi along wth other co-

accused persons.

Deposition of Deepak Narottandas Seth (PW21)
PW21 is an eye-witness. At the relevant time, he was a Broker in

Zaveri Bazaar. The followi ng facts emerge from his deposition

(1) On 12.03.1993, at 2 p.m, he saw the appellant (A 15) quarrelling
with a feriwala in front of Di anmond House.

(ii) The appellant forcibly parked a blue scooter bearing registration no.
MH 02- C-2924.

(iii) The appellant left the scooter on the pretext of urgent work and said
that he would take it away after 5 to 10 m nutes.

(iv) He identified the appellant before the Court.

(v) Earlier, he had identified the appellant in the TIP held on
13. 05. 1993 by Sharad Vichare (PW459) for which Menorandum Panchnana
Exhi bit Nos. 1459 and 1459-A were prepared by him

Ms. Farhana Shah, |earned counsel for the appellant contended that the

evi dence of PW21 is contradictory to that of PW453, who is a Constable

and PW547, PI Jadhav, in view of the above, we are unable to accept the



said argunent. Equally, her claimthat PW21 is not trustworthy and his

evi dence should be discarded, is liable to be rejected.

Deposi tion of Tukaram Ganpat Shel anbkar (PW 25)
PW25 is an eye-witness to the occurrence. He was a hawker in Zaver

Bazaar. From his deposition, the followi ng facts energe

(i) He had an argument with the appellant as he wanted to park the
scooter at the place where PW25 wanted to sell his goods.

(ii) The appellant parked the scooter and | eft away.

(iii) He identified the Bajaj blue coloured scooter MH 2924 (Article 22)
whi ch was parked on 12.03.1993 at the Police Station

(iv) He identified the appellant in the TIP held on 21.03.1993 and
13. 05. 1993 conducted by Shri Vasant Kanble (PW462) and Shri Sharad
Vi chare (PW459) respectively. Though he failed to identify the
appellant in the Court, he identified the scooter which was parked at
Dhanji Road.

Fromthe materials on record, it 1is <clear that the identity of the

appel I ant who parked the blue scooter bearing registration no. M+02-C 2924

has been established.

87) It was contended by M. Farhana Shah, |earned counsel for the
appel l ant that PW25 has not identified the appellant before the Court, so
his evidence should not be relied upon. It is to be noted that the wtness
deposed before the Court on 13.12.1995, i.e., after a lapse of two and a
hal f years after the incident. After a gap of nore than two years, it is
pl ausi bl e that nenory coul d have faded and accordingly the wtness failed
to identify him before the court. However, during the identification
par ades, which were conducted soon after the incident, PW25 identified the
appel lant to be the person who quarreled with himand parked the scooter at
D anond House. The deposition of PW25 also corroborates with the evidence
of PW21.

Subhash Dattaram Jhadav (PW 547)

PW547 is a police officer and was attached wth L.T. Mg Police

Station as PI. He deposed as under

(i) He reached the spot along with Panch w tnesses and Inspector Nand
Kumar Chaugul e (PW 444).

(ii) He saw the dickey of the scooter full of a blackish oily substance
with pallets and he al so saw one pi pe and three tubes enbedded in the
said material

(iii) He took sanple of the blackish material and the remaining nateria
was taken out and seal ed in bags.

(iv) He drew a spot Panchnana bei ng Exhi bit 1447

The above fact is also corroborated by the deposition of Nandkumar Chaugul e

(PW444), who was an Inspector and has deposed about the fact of going to

D anond House and defusing the detonator which was inserted in the blackish

subst ance.

The abovesaid articles were seized and sent to FSL for opinion vide
letter Exhibit No. 1866. The FSL Report Exhibit No. 1867 confirms that the
mat eri al which was taken out fromthe dickey of the scooter was highly
expl osi ve subst ance.

Purchase of Bajaj Scooter

The scooter bearing registration No. M+02-C 2924 (Article 22) was
purchased by Anwar Theba (AA) which fact has been proved by Shanmshudin
Shai kh (PW268), who was engaged in the business of buying and selling
nmot or bi kes and scooters. He deposed that he knew Anwar Theba (AA) and had
sold the said scooter to himfor a cost of Rs. 19,000/- which was paid by
himin cash. The deposition of PW268 is marked as Exhibit 1113.

Deposi tion of Shankar B. Mdre (PW275)

PW 275 was working as a Punp Operator for water punp installed at
Nut an Nagar Cooperative Society. Besides this, he used to clean the
vehi cl es of the nenbers residing in the society for which they used to pay
him He identified the scooter bearing Registration No. MH02-C- 2924 (Art.
22) and informed that it belonged to Anwar Bhai as he used to clean the



scooter for him

88) In the earlier part of our order, we have expressed our views about
the acceptability of the statement of Mi. Usman Jan Khan (PW2), validity
of the confessional statement of the accused as well as co-accused

implicating the appellant (A-15) and his relationship with Tiger as well as
the part played by himin association with him Learned counsel for the
appel I ant prayed for discarding his confession. However, in view of the
expl anation and the evidence of I.0O s and recording officers, discussion
and ultimate conclusion of the Designated Court, we reject her request.
The appellant’s involvenent in landing, his association with Tiger Menon,
participation in planting scooter bonb have been fully established by the
prosecution. W agree with the conclusion arrived at by the Designated
Court.

Sent ence:

89) Even at the beginning, Ms. Farhana Shah, |earned counsel appearing
for the appellant highlighted that out of the I|ife inprisonment, the

appel l ant had served nearly 14 years in jail. She also highlighted that

the appellant is suffering with AIDS/H V+ and is a sick person. She also

pl aced his treatment particulars furnished by J.J. Hospital and recent

medi cal reports showing his CD Count and his Blood Count. She further

poi nted out that in spite of continuous treatnent, even at this stage, he
is suffering fromAIDS. As a matter of fact, <considering his health
condition, this Court has granted himinterimbail on nmedical grounds and
that is being continued even now. The fact that the appellant is suffering
from Al DS/ H V+ has not been disputed by the CBI. Taking note of all these
aspects including the fact that he was in jail nearly for 14 years, while
confirm ng the conviction and sentence, in view of special circunstances,
though the life sentence is the appropriate sentence for the proved
charges, we order that there is no need to send himback to prison. |In the
peculiar circunmstance, we make it clear that the period already undergone
woul d be sufficient and with this direction, we dispose of his appeal
Crimnal Appeal No. 1224 of 2007

Smt. Vimal Thapa Wo Late

Sommat h Kakaram Thapa (A-112) ... Appellant(s)
VS.
The State of Maharashtra ... Respondent ( s)

90) M. Jaspal Singh, |earned counsel appeared for the appellant, who is
wife of A-112 and M. Mikul CQupta - |earned senior counsel duly assisted by
M. Satyakam |earned counsel for the respondent (CBI).
91) Late Shri S. K Thapa - Accused No. 112 died during the pendency of
this appeal because of |ungs cancer. Hs wdow has stepped in and is
pursui ng this appeal. The above said appeal is directed against the fina
judgnent and order of conviction and sentence dated 28.11.2006 and
20. 07. 2007 respectively, whereby A-112 (husband of the appellant herein)
was convi cted and sentenced to rigorous inprisonment (RI) for life by the
Desi gnat ed Court under TADA for the Bonbay Bonb Bl ast Case, G eater Bonbay
in B.B.C. No.1/1993.
92) Late Shri S. K Thapa belonged to the 1972 batch of Indian Custom
Excise Service. |In the year 1993, he was posted as Additional Collector of
Mari ne and Preventive Wng of Custons, Collectorate at Bonbay. The other
wi ng of the Collectorate was Rummagi ng and Intelligence and at the relevant
time, Shri M N. Dhol phode (PW171) was the Additional Collector and the
Custons (Preventive) Collectorate was headed by Shri S. K Bhardwaj (PW
470).
Char ges:
93) A comon charge of conspiracy was framed against all the co-
conspirators including A-112. The relevant portion of the said charge is
repr oduced hereunder:
"During the period from Decenber, 1992 to April, 1993 at wvarious
pl aces in Bonbay, District Raigad and District Thane in India and
outside India in Dubai (U A E ) and Pakistan, entered into a crinina
conspiracy and/or were nmenbers of the said crimnal conspiracy whose
object was to comit terrorist acts in India and that you all agreed
to coomit following illegal acts, nanely, to commit terrorist acts
with an intent to overawe the Governnment as by |law established, to



was al

strike terror in the people, to alienate sections of the people and to
adversely affect the harnmony anongst different sections of the people,
i.e. H ndus and Muslinms by using bonbs, dynanmites, hand grenades and
ot her expl osive substances |ike RDX or inflammble substances or fire-
arnms like AK-56 rifles, carbines, pistols and other |ethal weapons, in
such a manner as to cause or as likely to cause death of or injuries
to any person or persons, loss of or damage to and disruption of
supplies of services essential to the life of the community, and to
achi eve the objectives of the conspiracy, you all agreed to snuggle
fire-arns, ammunitions, detonators, hand grenades and high expl osives
like RDX into India and to distribute the sane anongst yourselves and
your nmen of confidence for the purpose of conmitting terrorist acts

and for the said purpose to conceal and store all these arns,
ammuni ti ons and expl osives at such safe places and anongst yoursel ves
and with your nen of confidence till its use for conmtting terrorist

acts and achi eving the objects of crimnal conspiracy and to dispose
off the sanme as need arises. To organize training canps in Pakistan
and in India to inmport and undergo weapons training in handling of
arnms, ammunitions and explosives to commit terrorist acts. To harbour
and conceal terrorists/co-conspirators, and also to aid, abet and
knowingly facilitate the terrorist acts and/or any act preparatory to
the commission of terrorist acts and to render any assistance
financial or otherw se for acconplishing the object of the conspiracy

to commit terrorist acts, to do and conmit any other illegal acts as
were necessary for achieving the aforesaid objectives of the crimna
conspiracy and that on 12.03.1993 were successful in causing bonb

expl osions at Stock Exchange Building, Air India Building, Hotel Sea
Rock at Bandra, Hotel Centaur at Juhu, Hotel Centaur at Santacruz,
Zaveri Bazaar, Katha Bazaar, Century Bazaar at Wrli, Petrol Punp
adj oi ni ng Shiv Sena Bhavan, Plaza Theatre and in | obbing handgrenades
at Macchi mar Hi ndu Col ony, Mahim and at Bay-52, Sahar |Internationa

Airport which left nore than 257 persons dead, 713 injured and
property worth about Rs.27 crores destroyed, and attenpted to cause
bonb expl osi ons at Nai gaum Cross Road and Dhanji Street, all in the
city of Bonbay and its suburbs i.e. wthin Geater Bonbay. And
thereby committed of fences puni shabl e under Section 3(3) of TADA (P)
Act, 1987 and Section 120-B of IPC read wth Sections 3(2)(i)(ii),
3(3)(4), 5 and 6 of TADA (P) Act, 1987 and read wth Sections 302

307, 326, 324, 427, 435, 436, 201 and 212 of Indian Penal Code and
of fences under Sections 3 and 7 read with Sections 25 (1A), (1B)(a) of
the Arns Act, 1959, Sections 9B (1)(a)(b)(c) of the Explosives Act,
1884, Sections 3, 4(a)(b), 5 and 6 of the Explosive Substances Act,
1908 and Section 4 of the Prevention of Danage to Public Property Act,
1984 and within ny cogni zance."

In addition to the above-said principal charge of conspiracy, A-112
so charged on the follow ng counts:

"In addition, to Charge First, you accused, Sommath Kakaram Thapa is
al so charged for having coormitted the foll owing offences in pursuance
to the Crimnal Conspiracy described in Charge First: -

At head Secondly; That you Sommat h Kakaram Thapa during the period you
were posted as Additional Collector of Customs, Preventive, Bonbay and
particularly during the period fromJanuary, 1993 to February, 1993 in
pursuance of the aforesaid crimnal conspiracy and in furtherance of
its object abetted and ’'knowingly facilitated the conmi ssion of
terrorists’ acts and acts preparatory to terrorists’ act, i.e., bonb
bl ast and such other acts which were conmtted in Bonbay and its
suburbs on 12.03.1993 by intentionally aiding, and abetting Dawood
| br ahi m Kaskar, Mhnmed Dosa and Mushtag @1 brahim @ Ti ger Abdul Razak
Menon and their associates and knowingly facilitated snuggling of
arnms, anmmunitions and expl osives which were snuggled into India by
Dawood | br ahi m Kaskar, Mhamed Dossa, Mushtaq @1 brahim @ Ti ger Abdul
Razak Menobn and their associates for the purpose of comitting
terrorists acts by your non- interference inspite of the fact that you
had specific information and know edge that arns, ammunitions and



expl osi ves were being smuggled into the country by terrorists and as
Addi tional Collector of Custons, Preventive, you were legally bound to
prevent it and that you thereby committed an of fence puni shable under
Section 3(3) of TADA (P) Act, 1987 and within nmy cogni zance."

94) The charges mentioned above were proved agai nst A-112 and he had been
convi cted and sentenced for the above said charges as under:

Convi ction and Sent ence:

i) A-112 has been convicted for the offence of conspiracy wunder Section
3(3) of TADA and Section 120-B of IPC read with the offences described at
head firstly and sentenced to R for life along with a fine of Rs.

1,00,000/-, in default, to further undergo RI for 3 years. (charge firstly)
ii) A-112 has also been convicted under Section 3(3) of TADA for
conmi ssi on of offences at head secondly and sentenced to RI for 1life along
with a fine of Rs. 1,00,000/-, in default, to further wundergo R for 3
years. (charge secondly)

Evi dence

95) The evidence against A-112 is in the formof:-

(i) conf essi ons nade by other co-conspirators; (co-accused);

(ii) testinony of prosecution wtnesses; and

(iii) documentary evidence.

96) It is brought to our notice that A-112 was one of the two Additional
Col l ectors who were posted at Bonbay. He was Additional Collector (Marine
and Preventive) Wng and 8 Assistant Collectors were reporting to him
including Shri R K. Singh (A-102) who was Assistant Collector for Alibaug
Di vi si on.

Conf essional Statenents of co-accused:

Conf essi onal Statenment of Mhd. Kasam Laj puria @ Mechani ¢ Chacha (A-136)

97) Conf essi onal statenment of A-136 under Section 15 of TADA has been

recorded on 09.11.1999 (15:40 hrs.) and 10.11.1999 (09:00 hrs.) by Shri

O P. Chhatwal (PW684), the then S.P., OCBI-STF, New Delhi. A-136 was

working as a driver for Mhd. Dossa (AA). A brief summary of his

confession with regard to A-112 is reproduced hereunder:

(i) About 6-8 nonths prior to the blasts, a neeting was held between
Mohd. Dossa and the Coll ector Thapa Saheb (A-112) in President Hotel
whi ch was organi zed by Custons O ficer |gbal Singh.

(ii) A-112 went to the Hotel with Igbal Singh.

(iii) A-112 told Mohd. Dossa that he can continue wth his smuggling
activities but for that he has to give sonme cases of seized goods of
smuggl i ng.

(iv) On 09.01.1993, arns were unloaded at Dighi Jetty.
Upon perusal of the confession of A-136 it is clear that A-112 agreed to
render help to Mohd. Dossa for the snuggling activities.
98) It has been contended by M. Jaspal Singh on behalf of A-112 that the
fact that A-112 net Mohd. Dossa has been held against him by the trial
court, however, nmerely neeting with a snuggler is not sufficient since his
job was to control snuggling and Custons Officers often mix wth snugglers
to make seizures or increase the nunber of their informants. It is also
contended that there is no direct evidence that A-112 aided Mhd. Dosa or
other smugglers. It is further contended by M. Jaspal Singh that the
confession of A-136 makes it clear that neeting of A-112 wth Mhd. Dosa
took place before the conspiracy started.
99) In an answer, the counsel for the CBlI subnitted that although ex-
facie it appears that the case against A-112 is of dereliction of duty and
negligence, a closer scrutiny of the entire evidence on record would show
that the appellant had a connection and understanding with the smugglers in
order to facilitate a safe passage to them It is further subnmitted that
at the same tine A-112 has created the record to show that he has done
possi bly everything in his official capacity to prevent the snuggling of
arns and anmuni tions.

100) It has been established through the confession of A-136 that there

was a neeting between A-136, Mhd. Dossa and Dawood |brahim where they

agreed to take revenge for the atrocities commtted against the Mislinm. A



simlar nmeeting of Tiger Memon with Dawood | brahimand A-14 has also been
proved through the confession of A-14. The confession of A-136 also
establishes that arns and ammunitions were sent by Mistafa Dosa, who was
the brother of Mhd. Dosa, for which A-134 was instructed by Mohd. Dosa to
make arrangenents. Apart fromthe confession of A-136 which indicates the
Iink between Mohd. Dosa and A-112, it has also energed that A-112 was
acquai nted with Tiger Menon.

Conf essi onal Statenment of Mhmed Sultan Sayyed (A-90)

Conf essional statement of A-90 under Section 15 of TADA has been
recorded on 29.04.1993 and 30.04.1993 (14:30 hrs.) by Shri C. Prabhakar (PW
186), the then Superintendent of Police, Thane Rural, Canp Alibaug
(Raigad). A-90 was working as a Superintendent, Marine and Preventive Wng
of Custons, Alibaug Circle. A-90 was working under the orders of Shri RK
Singh, (A-102), Assitant Collector. In his confessional statenent A-90
stated that A-102 had told himthat A-112 had asked him (A-102) to neet
Dawood Phanse (A-14) who was a | andi ng agent.

101) It was contended by M. Jaspal Singh on behalf of A-112 that the
confessional statements of the co-accused relied upon by the prosecution
were recorded by a police officer and it is not safe to base the conviction
on the said confessions under Section 15 of TADA. This aspect has been
el aborately dealt with in the appeal of A-1. In view of our conclusion
therein, there is no need to discuss the same once again.

Deposi tion of Prosecuti on Wtnesses:

102) Apart fromthe aforesaid evidence, the involvenent and the role of
A-112 in the conspiracy, as stated above, is disclosed by the deposition

of various prosecution wtnesses which are as under:

Deposi ti on of Akbarkhan Munawar khan Pat han ( PW 98)

PW98 was an I nspector posted in the Night Mbile Patrolling Unit of
Marine and Prevention Wng of Custonms Departnent. Fromhis deposition, the
foll owi ng facts emerge:

(i) He knew A-112 as he was his superior officer in the year 1993.

(ii) PW98 identified A-112 in the court during the dock proceedings.

(iii) On 30.01.1993, A-112 gave instructions to other officers to assenble
in the Thane office.

(iv) After the nmeeting, they all first went to Indraprastha Hotel at
Nagot hane and then reached Purar Phata in Raigad district by sunset
foll owing A-112.

(v) PW 98 deposed that A-112 gave officers their positions at the spot.

(vi) PW98 deposed that A-112 told the officers that contraband was to be
snmuggled into India by Tiger Mnon and he wll be conming in a
commander jeep and would be sitting next to the driver with his body
guards sitting at the rear side, fully armed and in a ready position
to fire. A-112 also told the officers that a truck or tenpo wll be
carrying the contraband follow ng the jeep.

(vii) PW98 deposed that A-112 told that they have to intercept the convoy
and affect the seizure.

(viii) PW 98 deposed that they took positions and waited at the spot
for about 5 hours upto midnight and thereafter A-112 called them up
and asked to be in touch with himin Bonbay office. Thereafter, the
operation was called off.

(ix) On 31.01.1993, the officers along with A-112 went to Dehan Phata
where he gave the same instructions as given at Purar Phata and
surveill ance was kept for the sane person (Tiger Menon). After waiting
for six hours, A-112 called off the anbush as no convoy arrived
carryi ng contraband.

(x) Thereafter, no instructions were recei ved from A-112 after
31. 01. 1993.

(xi) PW 98 al so proved Exh. Nos. 530 and 531, Reports prepared
by hi m about the operations at Purar Phata and Dehan Phata in the
ni ght of 30/31.01.1993 respectively.

(xii) PW98 stated that there was discussion between M. Mdhav Sriram
Aghar kar (PW99) (Senior nost Inspector in the raiding party) and A-
112 who nade a suggestion that we should maintain the watch near the
juncti on.

(xiii) PW 98 deposed that he does not renmenber the junction today but
stated that A-112 told M. Agarkar that the said place was the best



pl ace to keep the watch and as per the information, the said place was
the perfect place for interception

(xiv) On 31st January, in the night around 10:30 p.m, A-112 had sent a
party to Shekhadi to see if there was any activity there. PW98 and
M. Matre were also there in that party.

103) Upon perusal of the aforesaid deposition, it is clear that A-112 had

specific information that contraband was being snmuggled into India by Tiger

Menmon and will be transported in a Truck or Tenpo and that Tiger Menon will

acconpany the sanme and will be seated next to the driver and body guards

wWill sit in the rear side arned with guns in ready to shoot position

104) It is also clear that the above fact shows that A-112 was aware of

even minute details of travel of Tiger Menon with contraband. It is further

subnmitted that it is also clear that A-112 also did not pay any heed to the
suggesti on of PW99 who was a senior Inspector and suggested a better place
for watch.

Deposi tion of Madhav Sriram Agharkar (PW99)

105) PW99 was an Inspector of Custons (Marine and Preventive) Wng. From

his testinony, the follow ng facts energe

(i) A-112 call ed himon 30.01.1993 and told himto reach Thane office.

(ii) He was further instructed to arrange for a Tenpo and a Maruti Van

(iii) A-112 told himthat he had specific information about the Ianding of
contraband silver on a particular route at a particul ar place.

(iv) A-112 then asked PW99 to suggest the best place for keeping a watch.
As the information had reveal ed that the contraband silver was to be
| anded somewhere at Shekhadi and Shrivardhan area and the same was to
be transported via Masal a- Goregaon road, PW99 suggested him two
spots for keeping a watch at Purar Phata and Dehan Phat a

(v) A-112 asked all of themto leave the Thane Ofice and to proceed
t owar ds Nagot hane. He al so acconpani ed t hem

(vi) Al the officers including A-112 |eft Nagothane at about 5.00 p.m
and went to Purar Phata and reached there by sunset.

(vii) After reaching Purar Phata, A-112 called the other Inspectors who
wer e acconpanyi ng the squad and disclosed the information that the
"contraband silver would be transported in transport vehicles such as
Truck or Tenpo and that Tiger Mnon wuld be piloting the said
transport vehicles in the open Cormander Jeep and he would be sitting
beside the driver with three to four bodyguards sitting behind himand
all of themwould be fully arnmed’ .

(viii) Bef ore taking positions at 'Purar Phata’, PW99 told A-112 that
junction of Msal a- Sai norbaugh- Mangaon Road and Misala- Goregaon
Road woul d be better for keeping surveillance and suggested the said
spot in order to cover both the said routes conming from Muasala to
Bonbay.

(ix) A-112 responded and said that his information was specific that goods
will go through " Purar Phata Road.

(x) At about mdnight, A-112 called off the watch/operation

(xi) Again, they went to Dehan Phata where A-112 told them that the
previous day information was al so for Dehan Phat a.

(xii) Thereafter, the operation was called off at midnight by A-112 who
also told that he will give information if watch has to be continued
on the next day. PW99 deposed that no information was received from A-
112.

(xiii) The witness al so proved the reports regarding operation on 30th
and 31st January 1993, bearing Exh. Nos. 530 and 531 which were
prepared by PW98.

(xiv) He identified A-112 before the court.

(xv) In the second week of February 1993, A-112 had asked PW99 to find
out whether any chemical in liquid form packed in barrels, had been
| anded by Tiger Menon at Shekhadi

Hence, the deposition of PW99 corroborates and supports the deposition of

PW 98.

106) M. Jaspal Singh, |earned counsel for the defence contended that A-

112 acted i medi ately after he recei ved t he i nformation about
| andi ng/ smuggl i ng of arns and set up an anbush. The fact that anbush could
have been set up at a better location (i.e., at the intersection of two

roads going to Bonbay) with benefit of hindsight cannot be held against A-
112.

107) It is further contended that no evidence establishes that A-112
deliberately set up the anbush at one road so as to permt the vehicles



carrying arnms to take the other road to Bonbay.
108) The above subnissions are unacceptable. The evidence of PW99
establishes that the setting up of the anbush at the place of choice of A-
112 was done deliberately by him A-112 told his subordinates that he has
specific information about the particular route and time of |anding. A-112
also told them about Tiger Menon. A-112 further told them that he has
specific information that they will go through Purar Phata. A-112 called
off the vigil at midnight and does not organize the sanme after 31st. Ex-
facie it appears that it could have been an error of judgnent of the
officer. None of the information on record shows the snuggling of arns
woul d be conducted by Tiger Menon; the said goods would be transported
through Purar Phata; and it woul d be done only on 30th and 31st night.

109) Fromthe topography of the area, it is also clear that the vigil at

Purar Phata was Kkept deliberately to provide a safe passage to the

snuggl ers:

[ pic]

As rightly pointed out by the prosecution, from the aforesaid topography,
it is clear that the anbush could have been kept at the junction as
suggested by PW99 which coul d have covered both the routes to Bonbay. The
materials clearly show that A-112 knowingly directed Nakabandi at 'Purar
Phata’ and "Behar Phata’ which left Sai-Mrba Road route open for the
smuggl ers to travel safely.
110) It is also brought to our notice that A-112 also spread runour of a
specific informati on when there was none. It is also not clear as to why
the vigil was called off at midnight when as a matter of practice snuggling
takes place after mdnight. It is also not clear why no vigil was kept
after 31st night of January, 1993. All the aforesaid was justified on the
basi s of non-existence of specific information

111) The above said conduct of A-112 has to be considered in the 1light of

the fact that A-112 was duly informed by his superior that they have

intelligence that ISl may send weapons along with silver or gold. The said

i nformati on requested the Oficer to be alert. It is also to be seen that

the informati on of the above said |anding was the first such information

after the alert notice of 25.01.1993. The said infornmation, anbngst others,
has been proved by PWA470.

Deposi tion of SR Bharadwaj (PW470)

112) PW470 was working as Collector of Custons (Preventive) at Bonbay.

From his testinmony, the follow ng facts energe

(1) He was the senior officer and A-112 was wor ki ng under him

(ii) On 24/25.01.1993, he received information from DRI that sone 1Sl
syndicate |l ocated in Mddle-East may try to snuggle contraband itens
into India. He told A-112 and A-102 about this information.

(iii) A-112 told himin the end of January that there was no Ilanding of
contraband since either the informati on was | eaked or the nmovenment of
custons officials was known. PW470 told A-112 to ask the loca
officers to keep the track of the said information

A perusal of deposition of PW470 establishes that he asked A-112 to ask

| ocal officers to keep track of the said information and further he had

issued a letter being Exhibit No. 1536 informng M. RK Singh (A-102)

about | anding of large quantity of automatic weapons in next 15-30 days.

This letter was copied to A-112 also. The evidence of PW470 has to be

considered in the light of the conduct of A-112, energing fromthe evidence

of PW98 and PW99.

Deposition of Bhaskar Krishanji Naik (PW168)

PW168 was working as a Superintendent, Custons (Marine and

Preventive) Wng since 28.12.1992, in Central Intelligence Unit (C1.U) at

Everest House, Bonbay. He identified in the Court the entry in the Inward

Regi ster marked as X-181 pertaining to the confidential Iletter witten by
PW470 to R K. Singh and which was also forwarded to A-112 stating that
| arge quantity of automatic weapons along with contraband itens 1like gold

and silver were likely to land around Bonbay in the next 15-20 days, and
therefore, necessary action should be taken

113) The deposition of this witness proves that A-112 had been inforned
well in advance that |anding of arns was going to take place and it could
happen anytine within 15-20 days from the tine the letter was witten,
i.e., 25.01.1993.

114) Inspite of clear information that |large quantity of automatic weapons
will land in next 15 days, A-112 only kept anbush for 2 days and that too
at wong places and al so spread a runmour that the place was appropriate,



since he has a specific information.

Deposi tion of Vishwanbhal M Doi phode (PW 171)

115) PW171 was Additional Col | ect or of Cust ons ( Rummagi ng and

Intelligence) Bonbay. Fromhis testinony, the follow ng facts energe:

(i) He knew A-112 as he was al so working under the Collector of Custom
(Preventive), Shri S.K Bharadwaj (PWA470).

(ii) The word 'Panther’ is used to denote 'Additional Collector’

(iii) On the night of 01.02.1993, he received a call at about 2 a.m from
his sources informng himthat |anding of contraband was taking place
at Mhasla. PW171 imediately told the sanme to A 112

(iv) A-112, thereafter, gave an alert nessage to Masla, Bankot and
Al'i baug di vi si ons.

It is pointed out by the prosecution that deposition of PW171 clearly

establishes that A-112 alerted the custons officials at Bankot and Alibaug

al so whereas the information received was for |anding at Masla only.

116) It is argued on the side of the CBI that the paper work of giving

alert was done by A-112 since the nessage was given by an Additiona

Col I ector and sonething was to be shown to have been done. Exhibit 2594 - X-

711 is the VHF Radi o | ogbook. The relevant extract of nmessage reads as

under :
"Somet hi ng has happened at Bankot therefore maxinumalert to be kept
at D-31 division starting i medi atel y"

It shows that A-112 had asked to keep a strict vigil at Bankot in the face
of clear and specific information that the landing was to take place at
Mhasl a. The said specific information was distorted as well as converted
into a vague nmessage that sonething is happening in the Alibaug division
which is a very big division. In view of the specific information given by
a senior officer, the nessage circulated by A-112 about Bankot was
conmpl etely m sl eadi ng since Bankot is about 45 kns. from Muasl a.
Deposition of Liladhar Dattaray Miatre (PW172)
117) PW172 was an Officer in Central Excise Departnent in Bomnbay. From
his testinony, the follow ng facts energe
(i) He received information on 29.01.1993 fromhis sources that |[|anding
of silver was to take place at Shekhadi on 29/31.01.1993.
(ii) He imediately told A-112 about this information.
(iii) PW172 received information after about 7-8 days (around 5th or 6th
February) that instead of silver, l|anding of sone chemi cal had taken place
on 03.02.1993 at Shekhadi. He told A-112 about this information and A-112
said 'kya ho sakta hai’? (what can be done) and in cross PW172 says ’Acha
thik hai, main dekhta huin kya hoga’ (let ne see what can be done).
118) The conduct of A-112 has to be considered in the light of the letter
dated 25.01.1993 proved by PW470. It nmay also be considered that the
second | andi ng coul d have been obstructed, if imediate action on the said
letter was taken. Even the said arnms and ammunitions which |anded on
03.02. 1993 could have been traced, if the said information was shared wth
the Custons Departnent as well as the Police. The appellant not only
avoi ded alerting the Departnent, but also did not share the said piece of
information till 25.03.1993 with the Departnent.
119) It has been contended by | earned senior counsel for A-112 that he was
surprised to hear about the | anding of chemicals instead of silver and thus
it can be inferred that A-112 was not aware of the landing of RDX at
Shekhadi. As per the letter issued by PW470, the information was specific

that automati c weapons were to land in next 15-20 days near Bonbay. Inspite
of this clear information, A-112 only kept anbush for two days and told the
officers on duty that he wll issue directions, if further anbush is

required. W are also satisfied that A-112 deliberately did not keep a

vigil at the required place and even after the information the chenmical had

| anded and he did not take any steps to further pass on the infornmation

until 25.03.1993. It may also be seen in the light of his conduct of

diverting attention of the Departnment from ihasla to Bankot despite there

bei ng specific information froma senior officer of landing on 1st/2nd of

February.

Deposi tion of Vivek Vishwanath Kadam (PW 163)

120) PW 163 was |Inspector of Custons, Marine Preventive. From his

testinony, the follow ng fact emerges

(i) A-112, in a nmeeting of Customs officials told S. K Bharadwaj (PW470)
and other officers present that 60 druns of |liquid chenicals had
| anded sonmewhere at the coast. The nmeeting took place on 25.03.1993.



(i) A-112 did not tell in the nmeeting that he had received the
i nformati on of |anding that took place on 03.02.1993 on the next day
itself.

(ii) A-112 did not disclose that he had information about the |landing any
time before 25.03.1993.

The above evidence proves that A-112 had information about the |landing that

took place on 03.02.1993; however, he chose not to share it with the other

of ficers.

Deposi tion of Prabhakar Natarajan (PW152)

PW 152 was an | nspector of Custons at Shrivardhan Post. From his
testinmony, the follow ng facts energe
(i) On 25.03.1993, a neeting was called by the Collector of Custons at

the Custons Office at Murud where A-112 remarked that a Ilanding of

chemi cal s m ght have taken place at Shekhadi during the first week of

February.

(ii) Until the said date, i.e. 25.03.1993, S.N. Thapa had not taken any
action regarding any |andi ng of RDX which was said to have taken pl ace
at Shekhadi on 03.02.1993.

(iii) A-112 did not tell the other officers in the neeting that he had
i nformati on about the |anding.

Deposi tion of Saryuprasad Rammivaj Maurya (PW 100)

PW 100 was working in the Custons Ofice, Shrivardhan as an OT.C
(Operator Tel e Comunication). His duty was to send and receive wreless
messages. He deposed as under: -

(i) He deposed that the record of nessage received and sent on wreless
is maintained by recording the sane in VHF/ Wrel ess | og book

(ii) He was shown the VHF radio | og book for a period from 11.11.1992 to
06. 04. 1993;

(iii) He proved Exh. No. 534 (Box No. 17) in court which is the VHF Radio
log for 02.02.1993. This nmnessage was received from Bonbay by
Additional Collector of Customs. A-112 was the then Additiona
Col l ector of Custons in Bonbay. The entry of 02.02.1993 was marked as
Exh. No. 534A.

(iv) Panther word is wireless code for Additional Collector (i.e. A-112).

121) In view of the above, the follow ng facts energe

(1) A-112 was fully aware of the information that the weapons of nass
destruction may be snuggled to India along with silver and gol d;

(ii) He kept vigil at a place which I|eaves room for the snugglers to
escape fromanother route to Bonmbay under the guise of specific
i nformation;

(iii) He failed to produce any such specific information ever;

(iv) A-112 told that he has specific information that Tiger Menmon is @oing
to conme through that route in a particul ar nmanner

(v) Actual ly, there was no specific information that the snuggler was
Ti ger Menon and that he was to pass through a particular route;

(vi) The onus was on the accused to prove his specific information for a
particul ar course of conduct undertaken by him

(vii) He also spread runour of specific information to mslead and m sguide
the Departnment so as to hel p the snugglers;

(viii) He mis-directed the Departnent by distorting a specific nessage
of landing at Masla to be sonmething happening at Bankot about 45
kil ometers away from Mahasla, particularly, when the said information
came froma senior officer of the Departnent;

(ix) He failed to explain as to why he did that;

(x) He further failed to take account of what was done pursuant to the
said information;

(xi) He did not do anything on specific information that along with Silver
sone chenicals have arrived at Shekhadi on 03.02.1993; and

(xii) Any tinely action on the part of A-112 could have traced the snuggled
goods. The said action could have prevented second |anding that took
pl ace subsequently.

122) Al the above said circunstances cunul atively establish the charges

franed against A-112 at the trial. The said circunstances | eave no room for

any alternative hypothesis. W are also satisfied that pursuant to a

conspiracy with Tiger Menon and his other co-conspirators, A-112 m sused

his official position in order to knowingly facilitate the terrorist act.



123) Under these circunstances, we are satisfied that the prosecution has
established the guilt against the appellant and the Designated Court has
rightly convicted himand sentenced him Since he died during the pendency
of this appeal, there cannot be any direction except confirmng the
deci sion of the Designated Court and clarifying the position. The appea
i s di sposed of accordingly.

Crimnal Appeal No. 1440 of 2007

Miuzamm | Umar Kadri (A-25) ... Appellant(s)
VS.
The State of Mharashtra
t hrough CBI - STF, Munbai ... Respondent (s)
AND

Crimnal Appeal No. 1028 of 2012
The State of Mharashtra

t hrough CBI - STF, Munbai ... Appellant(s)
VS.
Miuzamm | Umar Kadri (A-25) ... Respondent (s)
124) Heard M. Mishtaq Ahmad, |earned counsel for the appellant (A-25)

and M. Mikul Gupta, |earned senior counsel duly assisted by M. Satyakam
| earned counsel for the CBI.
125) Crinminal Appeal No. 1440 of 2007 is directed against the fina
judgnent and order of conviction and sentence dated 16. 10. 2006 and
30. 05. 2007 respectively, whereby the appellant (A-25) has been convicted
and sentenced to rigorous inprisonment (RI) for |Ilife by the Designated
Court under TADA for the Bonbay Bonmb Bl ast Case, Greater Bonbay in B.B.C
No. 1/1993. Criminal Appeal No. 1028 of 2012 is filed by the CBI against
the acquittal of A-25 insofar as the charge franed at head firstly, i.e.
Conspiracy. For convenience, henceforth, we will refer accused (A-25) as
t he appel I ant.
Char ges:
126) A common charge of conspiracy was franmed against all the co-
conspirators including the appellant (A-25). The material part of the said
charge is reproduced herein:
"During the period fromDecenber, 1992 to April, 1993 at various
pl aces in Bonbay, District Raigad and District Thane in India and
outside India in Dubai (U A E ) and Pakistan, entered into a crimna
conspiracy and/or were menbers of the said crimnal conspiracy whose
object was to comit terrorist acts in India and that you all agreed
to coomit following illegal acts, nanely, to commit terrorist acts
with an intent to overawe the Governnment as by Ilaw established, to
strike terror in the people, to alienate sections of the people and to
adversely affect the harnmony anongst different sections of the people,
i.e. H ndus and Muslinms by using bonbs, dynanmites, hand grenades and
ot her expl osive substances |ike RDX or inflanmmble substances or fire-
arnms |like AK-56 rifles, carbines, pistols and other |ethal weapons, in
such a manner as to cause or as likely to cause death of or injuries
to any person or persons, loss of or damage to and disruption of
supplies of services essential to the life of the community, and to
achi eve the objectives of the conspiracy, you all agreed to snuggle
fire-arns, ammunitions, detonators, hand grenades and high expl osives
like RDX into India and to distribute the sane anongst yourselves and
your men of confidence for the purpose of conmitting terrorist acts

and for the said purpose to conceal and store all these arns,
ammuni ti ons and expl osives at such safe places and anongst yoursel ves
and with your nen of confidence till its use for conmtting terrorist

acts and achi eving the objects of crimnal conspiracy and to dispose
off the sanme as need arises. To organize training canps in Pakistan
and in India to inmport and undergo weapons training in handling of
arnms, ammunitions and explosives to commit terrorist acts. To harbour
and conceal terrorists/co-conspirators, and also to aid, abet and
knowi ngly facilitate the terrorist acts and/or any act preparatory to



the commission of terrorist acts and to render any assistance
financial or otherw se for acconplishing the object of the conspiracy

to commit terrorist acts, to do and commit any other illegal acts as
were necessary for achieving the aforesaid objectives of the crimna
conspiracy and that on 12.03.1993 were successful in causing bonb

expl osions at Stock Exchange Building, Air India Building, Hotel Sea
Rock at Bandra, Hotel Centaur at Juhu, Hotel Centaur at Santacruz,
Zaveri Bazaar, Katha Bazaar, Century Bazaar at Wrli, Petrol Punp
adj oi ni ng Shiv Sena Bhavan, Plaza Theatre and in | obbing handgrenades
at Macchi mar H ndu Col ony, Mahim and at Bay-52, Sahar Internationa

Airport which left nore than 257 persons dead, 713 injured and
property worth about Rs.27 crores destroyed, and attenpted to cause
bonb expl osi ons at Nai gaum Cross Road and Dhanji Street, all in the
city of Bonmbay and its suburbs i.e. wthin Geater Bonbay. And
thereby committed of fences puni shabl e under Section 3(3) of TADA (P)
Act, 1987 and Section 120-B of IPC read with Sections 3(2)(i)(ii),
3(3)(4), 5 and 6 of TADA (P) Act, 1987 and read wth Sections 302

307, 326, 324, 427, 435, 436, 201 and 212 of |Indian Penal Code and
of fences under Sections 3 and 7 read with Sections 25 (1A), (1B)(a) of
the Arns Act, 1959, Sections 9B (1)(a)(b)(c) of the Explosives Act,
1884, Sections 3, 4(a)(b), 5 and 6 of the Explosive Substances Act,
1908 and Section 4 of the Prevention of Danage to Public Property Act,
1984 and within ny cogni zance."

In addition to the aforesaid principal charge of conspiracy, the
appel l ant (A-25) was al so charged on other counts which are sunmarized as
under:

At head Secondly; He cormitted an offence punishable wunder Section

3(3) of TADA by participating in the landing and transportation of

snmuggl ed arnms, amuni tions and expl osi ves at Shekhadi for the purpose

of committing terrorist acts.

At head Thirdly; In or around January 1993, wth intent to aid
terrorists, he possessed 16 AK-56 rifles and 26 nmagazines in
contravention of the provisions of the Arms Act, 1959 and the Arns
Rul es, 1962 and thereby conmtted an of fence puni shabl e under Section
6 of TADA.

At head Fourthly; By possessing the aforenentioned rifles and
magazi nes, he committed an of fence punishable under Section 3 and
Section 7 read with Sections 25(1-A) and 25 (1-B)(a) of the Arms Act,
1959.

Convi ction & Sentence
127) The appellant has been convicted and sentenced for the above said
charges as under:
(1) The appel | ant has been convicted for the of fence of conspiracy under
Section 3(3) of TADA read with Section 120-B of IPC read with the offences
described at head firstly and sentenced to RI for life along with a fine of
Rs. 50,000/-, in default, to further wundergo R for 1 vyear. (charge
firstly)
(ii) The appellant has al so been convicted for the offence under Section
3(3) of TADA and sentenced to RI for 10 years along with a fine of Rs.
25,000/-, in default, to further undergo RI for 6 nonths. (charge secondly)
(ii) The appellant has al so been convicted for the offence under Section 6
of TADA and sentenced to RI for 14 years along with a fine of Rs. 50,000/ -,
in default, to further undergo RI for 1 year. (charge thirdly)
(iii)
The appel |l ant has al so been convicted for the offences punishable
under Section 3 and Section 7 read with Sections 25(1-A) and 25(1-
B)(a) of the Arns Act, 1959 but no separate sentence was awarded
on the said count. (charge fourthly)
128) M. Mishtaq Ahmad, |earned counsel for the appellant (A-25), after
taking us through the relevant materials relied on by the prosecution,
submitted that firstly his own confession is not voluntary and not genuine



and, in any event, he retracted the sane, hence, the conviction based on
his confession is not sustainable. He also subnmitted that though the
prosecution has relied on conf essi onal st at ement of co- accused,
particul arly, Dawood @ Dawood Takl ya Mhd. Phanse @ Phanasm yan (A-14),
Khal il Ahnmed Syed Ali Nazir (A-42) and Sujjad Alam @ Igbal Abdul Hakim
Nazir (A-61), they have not attributed to any specific role of the
appel lant A-25. He further subnmitted that the recoveries alleged to have

been made by the prosecution are not acceptable and, in any event, it
contai ned several infirmties.
129) Learned counsel appearing for the CBI refuted all the above

contentions and after basing reliance on oral and docunentary evidence

submitted that the prosecution has established the charges |eveled against

the appel | ant and the Designated Court has rightly convicted and sentenced
himfor life.

Evi dence

130) The evi dence agai nst the appellant (A-25) is in the formof:-

(i) hi s own confession;

(ii) confessions nmade by other co-conspirators; (co-accused);

(iii) testinony of prosecution w tnesses; and

(iv) docunentary evidence

Conf essi onal Statement of Miuzanmm | Umar Kadri (A-25)

131) The prosecution projected that the involvenent of the appellant (A-

25) in the conspiracy is evident from his own confession recorded under

Section 15 of TADA on 17.04.1993 (14:00 hrs.) and 20.04.1993 (12:00 hrs.)

by Shri Sanjay Pandey (PW492), the then DCP, Zone-VIII|, Bonbay.

132) It is seen that except the appellant, the recording officer (PW492)

asked all the persons to | eave the Chanber and there was no one who could

hear and see the proceedings of the sane. Thereafter, PWA492 apprised
about hinsel f and al so ascertai ned whet her he has any conpl ai nt agai nst the
police and also informed himthat he is not bound to nake a statenent and
if such a statenent is nade, the same can be wused against him He also
ascertai ned whether any police official or any other person threatened him
to nake a statenment etc. After apprising all the formalities and after
satisfying hinself that the accused is wlling to nmke a statenent
voluntarily, he directed the officer concerned for production of the
accused on 19.04.1993 after expiry of 48 hours. It is further seen that he
was produced on 20.04.1993 by APl Gai kwad. Again, after putting severa

questions to ascertain his willingness and genui neness, PW492 recorded his
statement. Though | earned counsel for the appellant submtted that he was
forced to make such a statenent, a perusal of the entire proceedings
clearly show that the officer, who recorded the confession, followed the
procedure strictly and recorded his statement after satisfying hinmself that
the accused is giving confession voluntarily wi thout any pressure from any
corner.

133) We were taken through the entire confession of the appellant. The

confession of appellant (A-25) is summarized bel ow -

(i) At the relevant tinme, he was an auto-rickshaw driver

(ii) He was a resident of Masla and becane acquainted with Dawood Taklya
(A-14) who also lived in the sane locality. He knew that Taklya was
i nvol ved in the |Ianding of snuggl ed goods.

(iii) He also knew that Rahim Laundrywal a (deceased accused) and Sharif
Abdul Gafoor Parkar @ Dadabhai (A-17) were the partners of Dawood
Taklya in the aforesaid activities.

(iv) In or around March-April 1992, he was taken by Dawod Taklya to
Shekhadi for unloading of srmuggled silver and its transportation to a
Tower, at which time, he saw Tiger Menon, Anwar and Shafi (AA). The
silver was snuggl ed by Tiger Menon.

(v) He was paid Rs. 1,200/- by Dawood Taklya for the said assignnent.

(vi) Again, in August, 1992, he was taken by Dawood Taklya to Shekhadi for
unl oadi ng of sruggled silver and its transportation to Waghani Tower

at which time, Rahim Laundrywala and A-17 were al so present. He was
paid Rs. 1,500/- by Dawood Taklya. The silver was smnuggled by Tiger
Menon.

(vii) In January, 1993, he was called at the residence of Khalil Ahned

Sayed Ali Nasir (A-42) by Rahi m Laundrywal a and Shafi and was asked to
keep 16 rifles and 32 cassettes at his residence, which he kept wth
hi m

(viii) On 03.02.1993, he escorted the truck carrying the smuggled
consi gnment fromBorli to Waghani Tower where he saw Tiger Menon



Dawood Takl ya, A-17, Anwar, Shafi and ot hers.

(ix) On 07.02.1993, Dawood had taken the appellant to Shekhadi in the
ri ckshaw of Sajjad Alam @I gbal Abdul Hakim Nazir (A-61) since the
appel l ant had already sold his rickshaw

(x) On 07.02.1993, at about 11.30 a.m, Dawod Taklya had cone to his
house in the rickshaw of A-61 and took 3 rifles and 6 nagazi nes out of
the 16 rifles and 32 nagazi nes which were kept at his house and told
that the nmessage was received from Tiger Menon regarding the sane.

(xi) Thereafter, Dawood Taklya also took himin the rickshaw of A-61 to
Shekhadi and they reached Shekhadi at about 9.00 p.m

(xii) Thereafter, Sajjad Alamwas told to go to the Tower in the rickshaw
and t he appellant was asked to get down at Mehendadi

134) M. Mishtaq Ahmad, | earned counsel for the appellant, by drawi ng our
attention to Exh. 1654 (Hindi version of his confession) pointed out that
there are certain overlappings and corrections, hence, in the absence of
any expl anation, the sanme cannot be used against him |In the light of the
said contention, we have carefully wverified the translated version in
English. W find no substance in the said contention. On the other hand,
at several places, A-25 conveyed his desire to make a statenment and at the
end he infornmed the officer, who recorded the statenent, that he understood
everything and the entire recorded statenent is true and acceptable. In
such circunstances, we are unable to accept the stand taken by the
appel lant. However, though the very sane appellant had retracted his
confession but the same was done only on 03.10.1993, i.e., after a gap of
nearly about 6 nonths. |In the absence of any proper explanation for not
retracting imrediately after making such a statenment, even though he
appeared before the Magistrate/senior officers on several occasions, the
fact remains that he had not retracted. Even otherw se, as observed in the
earlier part of our judgnent, a perusal of the retracted statenent shows
that the sane was prepared by soneone and he nerely signed the sane.

135) The panchnanma dated 26.03.1993 was prepared in Marathi with regard to

recoveries made from A-25. The English translation of the sanme was also

pl aced on record. Learned counsel for the appellant has pointed out that
out of 2 panch w tnesses, nanely, M. Walm k Shankar Gte and M. Laxnman

Loku Karkera, the prosecution has exanined M. MWalnik Shankar Gte only.

According to the counsel, he is a resident of Bonbay and he was taken by

the police to a place which is at a distance of 250 km The said Panchnanma

recorded details of arms and ammunitions seized from the house of the
appel l ant. Learned counsel has al so pointed out sonme discrepancy in the
signature of panch witnesses. W also verified the xerox copy of the

Panchnama dated 26.03.1993 and we do not find any glaring discrepancy as

poi nted out by the counsel

136) A perusal of the above confession of A-25 shows that he was willingly

involved in the landing of snuggled arns and ammunitions at Shekhadi and

that he al so possessed and stored arns and amunitions at the instructions
of Tiger Menon.

137) W are also satisfied that the A-25 has nmde the above confession

voluntarily, without any pressure or coercion and the same has been

recorded after following all the safeguards enunerated under Section 15 of

TADA and the rules framed thereunder.

Conf essional Statenents of co-accused

138) Apart fromhis own confession, the involvenent of the appellant (A-
25) has al so been disclosed in the confessional statements of three other
co-accused. The legality and acceptability of the confessions of the co-
accused has already been considered by wus in the wearlier part of our
di scussion. The said confessions insofar as they refer to the appellant (A-
25) are sunmarized her ei nbel ow:

Conf essi onal Statenent of Dawood @ Dawood Takl ya Mohd. Phanse @ Phanasniyan
(A-14)

Conf essi onal statenment of A-14 under Section 15 of TADA was recorded
on 15.04.1993 (17:55 hrs.) and 17.04.1993 (19:30 hrs.) by Shri Krishan La
Bi shnoi (PW193), the then DCP, Zone 111, Bonbay. The said confession
reveal s as under:

(i) Hi s son, Sarfaraj informed himthat Shafi had kept the weapons at the
appel I ant’ s house.
(ii) The appellant was present at the time of the first landing at

Shekhadi



(iii) The appellant alongwith Igbal and A-42 patrolled the car in which
Tiger and others (including A-14) were travelling when they were on
their way to Waghani Tower alongwith the truck which was |oaded wth
arns and ammunitions that had | anded at Shekhadi .

(iv) The appellant was present when the arns and amunitions were unl oaded
fromthe truck at Waghani Tower.

(v) At the instance of Tiger and his nen, he went to the residence of the
appellant to get 3 rifles and 6 magazi nes which were kept at his house
and | ater on gave the sane to Tiger.

(vi) The appellant was present at the tine of the second landing at
Shekhadi and after conpletion of the |Ianding operation, A-14 returned
hone al ongwith the appellant and ot hers.

(vii) A-14 paid Rs. 4,000/- to the appellant for the work done during the
| andi ng operati on.

The above statenment of A-14 nmekes clear the relationship of A-25 with Tiger

and his nmen and his participation in landing and transportation of arns as

wel |l as keeping of arns in his house as directed by Tiger and taking of
arns from his house.

Conf essional Statement of Khalil Ahned Syed Ali Nazir (A-42)

Conf essi onal statenment of A-42 under Section 15 of TADA was recorded
on 16.04.1993 (20:30 hrs.) and 19.04.1993 (21: 00 hrs.) by M. P.D. Pawar
(PW185), the then DCP, Zone V, Bonbay. The said confession reveals that on
the night of 03.03.1993, the appellant, alongwith others, was sitting in
the truck and after reachi ng Shekhadi, the smuggled material was |oaded in
the said truck.

Conf essi onal Statenment of Sujjad Alam @I gbal Abdul Haki m Nazir (A-61)

Conf essi onal statement of A-61 under Section 15 of TADA was recorded
on 19.04.1993 (11:40 hrs.) and 21.04.1993 (10:50 hrs.) by Shri Krishan Lal
Bi shnoi (PW193), the then DCP, Zone |I1l, Bonbay. The said confession
reveal s as under:

(1) The appell ant was the man of Tiger and was present at the residence
of A-42 in the evening of 20.01.1993. Shafi was al so present there and
they were unl oadi ng sonme goods froma gunny bag in a jeep. At that
time, Sarfaraj (Dawood Taklya's son) was al so present. After opening
the gunny bags, A-61 saw 16 rifles and 32 nagazines in it.

(ii) Thereafter, A-61, A-42 and the appellant took the above rifles and
magazi nes in an auto-rickshaw to the his (A-25) residence.

(iii) The appellant was present at \Waghani Tower during the first |anding
at Shekhadi .

(iv) On 09.02.1993, A-61 alongwith A-14 and A-42 went to the appellant’s
residence. A-14 told the appellant to hand over 3 rifles and 6
cassettes to him Accordingly, the appellant handed over the sanme in a
gunny bag which was | ater on collected by Tiger Menon from Lone Phat a.

(v) The appellant also acconpanied A-61 and others while going to
Shekhadi for the second | andi ng.

139) A perusal of the confessional statements of all the above three
accused persons, nanely, A-14, A-42 and A-61 establish the fact that it
corroborates wth the confessional statenent of A- 25 in mat eri al

particul ars. The invol venent of the appellant is established inasnmuch as:-

(i) The appellant kept 16 rifles and 32 cassettes at his residence at the
i nstance of Shafi.

(ii) The appellant participated and assisted in both the landings of arms
and amuni tions at Shekhadi .

(iii) The appellant was also involved in the transportation of snuggled
consi gnnment of weapons from Wrli to Waghani Tower.

(iv) On 09.02.1993, A-14 had cone to his house to take 3 rifles and 6
magazi nes at the behest of Tiger Menon.

Deposi tion of Prosecution Wtnesses:

140) Apart fromthe aforesaid evidence, the involvenent and the rol e of

the appellant in the conspiracy, as stated above, is disclosed by the

deposition of various prosecution w tnesses which are as under:

Deposition of Laxnman Karkera (PW45)
PW 45 reveal ed as under:

(i) On 26.03.1993, he acted as a panch witness and, on the said day, the
appel l ant 1 ed the panchas and the police to his (A-25) house near Urdu
school in village Mehandadi



(ii) Wiile conducting a search in his house, the police found 3 gunny bags
that were buried three feet deep in a half constructed bathroom \Wen
t he gunny bags were opened by the police, the sane were found to be
containing 13 AK-56 rifles and 26 enpty nmagazi nes of AK-56 rifles. The
rifles and nagazi nes were exam ned by the police and the nmgazines
could be fitted into the cavity of the said rifles.

(iii) The Police then took charge of the rifles and nagazines and the
| abel s of signatures of PW45 and others were pasted on each AK-56
rifle and magazi ne. Then, the sanme were wapped in a paper and were
| abel ed and seal ed and signatures of PW45 and others were obtai ned on
the sane. The police also took charge of the 3 gunny bags. Al the
above events were recorded by one police officer in a Panchnama and
the sane was signed by Pl Pawar, PWA45 and the co-panch. The
panchanama - Exh. 158 was read over to PW45 and the co-panch and was
found to be correctly drawn.

(iv) He has correctly identified the Panchanana. He has also correctly
identified PI Pawar as the one who had signed the said panchanama and
PSI Nerl ekar as the one who had witten the said panchanana.

(v) The rifles, magazines and 3 gunny bags seized by the police, as
stated above, were duly identified by himin the court.

Deposi tion of HB Pawar (PW 596)

PW 596 reveal ed as under:

(i) As instructed by DCP Shri Rakesh Maria, he went alongwith other

police officers and staff to Miasala on 26.03. 1993.

(ii) After receiving information froma person, A-14 was arrested by him
i n Buddha Wada | ocality of Masal a.

(iii) After interrogation, A-14 led PSI Rane, PW596 and others to Miendad
village and they arrested the appellant and A-42 fromthe chowk of the
said village.

(iv) Thereafter, he interrogated both the said accused and decided to
search their houses. One Shri Laxman Karkera (PW45) agreed to act as
a panch witness.

(v) Thereafter, the panch wi tnesses and the police party along wth the
appel l ant went to his house near an Urdu School of the said village.
The said house was shown to them by the appell ant hinsel f.

(vi) The search of the said house was taken in the presence of the panch
wi t nesses. 3 gunny bags were found to be conceal ed about 3 feet deep
under the tiles of a bat hroom

(vii) The said 3 gunny bags were opened and were found to be containing 13
AK-56 rifles and 26 enpty magazi nes of AK-56 rifles. Thereafter, each
of the AK-56 rifles was wapped in a brown paper and the said packet
was tied by means of a string and labels of signatures of panch
wi t nesses and his signature was affixed on each of the packet and the
same were al so sealed by using the lac seal and in the same manner the
26 enpty magazi nes and the said 3 gunny bags were also wapped in a
brown paper and | abell ed and sealed. He recorded the description of
the rifles and nagazi nes in a panchanama by dictating the matter to
PSI Nerlekar. He also took charge of the rifles, magazines and gunny
bags.

(viii) The panchanama was read over to the panch wtnesses and their
signatures were obtained to ensure its correctness. He al so
count ersigned the sane.

141) The above depositions of PW45 and PW596, corroborate with the
confession of the appellant and those of the 3 co-accused persons nentioned
above and unni st akably establish the possession of the contraband nmateria

by the appellant within a notified area. Even |l engthy cross-exam nation of
the above witnesses has failed to destroy their testinonies.

142) The recovered articles were sent to FSL for opinion by Wanan Kul karn

(PW662) vide Exh. 2440 and a positive FSL Report Exh. 2440-A was received
by the Police.

143) Apart fromthe evidence of Police Inspector, i.e., PW596, PW588, PW



605 and PW 606, the abovesaid confessional statements of A-14, A-42 and A-
61 prove the prosecution case wth reference to the role of A25 in
handling and transporting arns and amunitions from Shekhadi port to
various places and it is also clear that arns were stored in his house and
taken to the place as directed by the Tiger

144) W have already highlighted the Panchnama containing all the details
of arms and anmunitions collected from the residence of A-25. PW 45
expl ained all those details and he admitted the said Panchnama as well as
his signature therein. Though A-25 was represented by a counsel before the
trial Court, there was no cross-exam nation at all

145) Taking note of all the above nmaterials, the Designated Court, after
anal yzing the same, cane to the conclusion that the material contained in
the confession of A-25 clearly reveals his involvenrent in [landing at
Shekhadi and its transportation. The corroborative material contained in
the confession of A-25 i.e. his involvenent in |anding at Shekhadi and its
transportation, for which he was charged with, has al so been proved in the
confessions of A-14, A-42 and A-61. Considering the role played by him
i.e., he was possessing such a large nunber of arnms and anmunitions after
t he Shekhadi operation was over and was hol ding the same for a considerable
period, the sanme also denotes that he was a man of close confidence of
pri me accused persons. The Designated Court also rightly concluded that
the act committed by himwas for furthering the object of conspiracy and he
hinsel f having comritted the same during the 1st half of February, 1993
i.e. much prior to even Tiger Menon fixing the target for committing seria

bonb blasts in Bonbay and is guilty for the offence of conspiracy to conmmit
terrorist acts punishable under Section 3(3) of TADA

146) In view of the evidence discussed above, we hold that the appellant
was actively involved in the conspiracy to cause blasts in Bonbay and in
consequence of the said involvenent, he has committed the offences for
whi ch he has been charged and we affirmthe sane.

147) As rightly pointed out by the prosecution, the facts and events
stated by the appellant in his own confession are duly corroborated by the
conf essi ons of other co-accused, thereby clearly revealing his involvenent
in the | andings at Shekhadi and that he was unauthorisedly in possession of
the contraband material. Therefore, the appellant is qguilty for the
of fences for which he has been charged fromhead firstly to fourthly.

Appeal filed by the State of Maharashtra through CB
Crimnal Appeal No. 1028 of 2012

148) Insofar as the appeal filed by the CBI against acquittal of the

appel lant (A-25) for the charge nentioned at head firstly, viz., conspiracy
is concerned, in view of the fact that the appellant (A-25) has already
been convicted for the sanme and sentenced to Rl for life, I|earned senior
counsel for the CBlI has not pressed the appeal before this Court, hence, we
are of the viewthat there is no need to consider this appeal in view of
the reason appended above and therefore, the appeal is liable to be
di sni ssed

Sent ence:

149) Regarding sentence, the prosecution submitted that the appellant was
given full opportunity to defend hinself on the question of quantum of
sentence. His statenent was recorded on 17.10.2006 (Exh.2984) in which he
prayed that the follow ng factors, anobngst others, may be considered while
determining his sentence

i) He is the sole bread winner of his famly conprising of his wife

and three small children; and

ii) Hs wife is suffering froma nental ail nent.
Wth respect to the above contentions regarding quantum of sentence, the
prosecution subnmitted that the appellant was in possession and storage of
13 AK-56 rifles and 26 nmagazines for a considerabl e period of tine.
150) From the materials, it is <clear that the appellant nei t her
di ssoci ated hinself nor resisted from participating in the landings at
Shekhadi or transportation of contraband material to Waghani Tower nor did
he informthe sane to the police authorities or took any steps for the
same. This is sufficient to show that he was responsible for the blasts in
Bonbay and he was very well aware of its consequences.
151) In view of the above, we are of the view that the sentence awarded by
the Designated Court to the appellant is justified and the same is
confirnmed. Consequently, the appeal is dismssed.



Crimnal Appeal No. 1441 of 2007

Vijay Krishnaji Patil (A-116) .... Appellant(s)
VS.

The State of Mharashtra,
t hrough Superintendent of Police,
CBI (STF), Munbai .... Respondent(s)

EIE R S

152) M. Chander Uday Singh, I|earned senior counsel appeared for the
appel l ant (A-116) and M. Mikul CGupta, |earned senior counsel duly assisted
by M. Satyakam |earned counsel for the respondent-CBI

153) The present appeal is directed against the final judgnent and order
of conviction and sentence dated 26.09.2006 and 22.05.2007 respectively
wher eby the appellant (A-116) has been convicted and sentenced to rigorous
i mprisonment (RI) for life by the Designated Court wunder TADA for the
Bonbay Bonb Bl ast Case, Greater Bonbay in B.B.C. No.1/1993.

Char ges:

154) A common charge of conspiracy was franed against all the co-

conspirators including the appellant (A-116). The relevant portion of the

sai d charge is reproduced hereunder
"During the period from Decenber, 1992 to April, 1993 at various
pl aces in Bonbay, District Raigad and District Thane in India and
outside India in Dubai (U A E ) and Pakistan, entered into a crimnna
conspiracy and/or were nenbers of the said crimnal conspiracy whose
object was to comit terrorist acts in India and that you all agreed
to coomit following illegal acts, nanely, to commit terrorist acts
with an intent to overawe the Government as by law established, to
strike terror in the people, to alienate sections of the people and to
adversely affect the harnony anobngst different sections of the people,
i.e. Hindus and Muslins by using bonbs, dynanites, hand grenades and
ot her expl osive substances |ike RDX or inflanmmable substances or fire-
arns |like AK-56 rifles, carbines, pistols and other |ethal weapons, in
such a manner as to cause or as likely to cause death of or injuries
to any person or persons, loss of or damage to and disruption of
supplies of services essential to the life of the community, and to
achi eve the objectives of the conspiracy, you all agreed to snuggle
fire-arns, ammunitions, detonators, hand grenades and high expl osives
like RDX into India and to distribute the sane anongst yourselves and
your men of confidence for the purpose of conmitting terrorist acts

and for the said purpose to conceal and store all these arns,
ammuni ti ons and expl osives at such safe places and anpongst yoursel ves
and with your nen of confidence till its use for conmitting terrorist

acts and achi eving the objects of crimnal conspiracy and to dispose
off the sane as need arises. To organize training canps in Pakistan
and in India to inport and undergo weapons training in handling of
arms, ammunitions and explosives to commit terrorist acts. To harbour
and conceal terrorists/co-conspirators, and also to aid, abet and
knowingly facilitate the terrorist acts and/or any act preparatory to
the commission of terrorist acts and to render any assistance
financial or otherw se for acconplishing the object of the conspiracy

to commit terrorist acts, to do and commit any other illegal acts as
wer e necessary for achieving the aforesaid objectives of the crimna
conspiracy and that on 12.03.1993 were successful in causing bonb

expl osions at Stock Exchange Building, Air India Building, Hotel Sea
Rock at Bandra, Hotel Centaur at Juhu, Hotel Centaur at Santacruz,
Zaveri Bazaar, Katha Bazaar, Century Bazaar at Wrli, Petrol Punp
adj oi ni ng Shiv Sena Bhavan, Plaza Theatre and in | obbing handgrenades
at Macchi mar H ndu Col ony, Mahim and at Bay-52, Sahar Internationa



Airport which left nore than 257 persons dead, 713 injured and
property worth about Rs.27 crores destroyed, and attenpted to cause
bonb expl osi ons at Nai gaum Cross Road and Dhanji Street, all in the
city of Bonbay and its suburbs i.e. wthin Geater Bonbay. And
thereby comitted of fences puni shabl e under Section 3(3) of TADA (P)
Act, 1987 and Section 120-B of IPC read wth Sections 3(2)(i)(ii),
3(3)(4), 5 and 6 of TADA (P) Act, 1987 and read with Sections 302
307, 326, 324, 427, 435, 436, 201 and 212 of Indian Penal Code and
of fences under Sections 3 and 7 read with Sections 25 (1A), (1B)(a) of
the Arns Act, 1959, Sections 9B (1)(a)(b)(c) of the Explosives Act,
1884, Sections 3, 4(a)(b), 5 and 6 of the Explosive Substances Act,
1908 and Section 4 of the Prevention of Danage to Public Property Act,
1984 and within ny cogni zance."

In addition to the above-said principal charge of conspiracy, the
appel l ant was al so charged on other count which reads as under
At head Secondly; The appellant, in pursuance of the aforesaid
crimnal conspiracy, intentionally aided and abetted co-accused
persons by allowing themto snmuggle into India and transport arnms and
ammuni ti ons, which were brought into the country for the purpose of
committing terrorist acts which were intercepted by a team of Police
O ficers on the night of 09/01/1993 at Gondghar Phata and allowed to
pass the said contraband itens in lieu of a bribe of Rs. 7,600,000/-
and thereby facilitated the conmission of terrorist acts, punishable
under section 3(3) of TADA Act, 1987."
155) The charges nentioned above were proved against the appellant (A-
116). The appell ant has been convicted and sentenced for the above-said
charges as under:
Convi ction and Sentence:

i) The appel | ant has been convicted for the offence of conspiracy read
with the of fences described at head firstly and sentenced to R for Ilife
along with a fine of Rs. 1,00,000/-, in default, to further undergo R for

3 years. (charge firstly)
ii) The appel |l ant has al so been convicted under Section 3(3) of TADA for
conmmi ssion of offences at head secondly and sentenced to RI for 1life along
with a fine of Rs. 1,00,000/-, in default, to further wundergo R for 3
years. (charge secondly)

Evi dence
156) At the tine of commission of offence, the appellant (A-116) was
posted as P.S.I. (Police Sub-lnspector), Police Station, Shrivardhan. The

evi dence agai nst the appellant (A-116) is in the formof:-

(i) conf essi ons nade by other co-conspirators; (co-accused);
(ii) testinony of prosecution w tnesses; and

(iii) docunentary evidence.

Conf essi onal Statenents of co-accused

157) The involvenent of the appellant has been disclosed in t he
confessional statenents of the following co-accused. The legality and
acceptability of the confessions of the co-accused has already been
considered by us in the wearlier part of our discussion. The said

confessions insofar as they refer to the appellant (A-116) are sumarized
her ei nbel ow.

Conf essi onal Statenent of Mohd. Kasam Lajpuria @ Mhd. Kalia @ Mechanic
Chacha (A-136)

Conf essi onal statement of A-136 under Section 15 of TADA has been
recorded on 09.11.1999 (15:40 hrs.) and 10.11.1999 (09:00 hrs.) by Shri
O P. Chhatwal (PW684), the then SP, CBI-STF, New Delhi. A brief summary of
the confession of A-136 with reference to the appellant is as under:-

(i) The | anding agents used to talk to officers of Customs and Police
Department. The noney used to be sent to the officers of the Custons
and Police Departnent through | andi ng agents.

(ii) At Dighi Jetty, about 265 silver ingots each weighing 35-40 kgs, 15-
20 wooden boxes and 15-20 tin boxes referred to as ’'Sanman’ were
unl oaded fromthe ship. He further described that the word ' Sanaan’ is
equivalent to the word "arns’ in the | anguage of crim nals.

(iii) A-136 was travelling in a car which was followed by a truck and the



tenpo containing arns and silver ingots. After noticing that the said
two vehicles were not following, their car cane back and saw that the
said two vehicles had been intercepted by a police party.

(iv) An officer by nane ’'Patil’ (the appellant) stopped the said two
vehicles and told Salim (A 134) that you people go after landing and
did not pay anything. At that time, Uttam Shantaram Poddar (A-30)
along with one Custons officer came and it was settled that Rs. 8
| akhs will be paid to the police for the said landing. Since the
accused persons were not carrying such a huge anount with them the
appel l ant kept 5 silver bars as security on the premise that it wll
be returned as and when paynent will be nade. Accordingly, the truck
bearing No. 1051 and the tenpo containing silver bags and arns
respectively, were allowed to pass through.

Conf essi onal Statenent of Mohammed SalimMra Middin Shaikh @ Salim Kutta

(A-134)

Conf essi onal statement of A-134 under Section 15 of TADA has been
recorded on 18.08.1995 (16:00 hrs.) and 19.08.1995 (16:00 hrs.) by Shri
Sat yakant Rohi ni kant Sai kia (PW481), the then DIGC D Crine and Railways,
Quj arat State, Ahnedabad. A brief sunmary of the confession of A-134 with
reference to the appellant is as under :-

(i) A-134 stated that silver bags, 25/30 wooden boxes and 15/20 green
col oured canvas bags were unl coaded and rel coaded into two trucks. There
wer e about 250/300 silver ingots.

(ii) He futher stated that on their return fromDi ghi Jetty after | oading,
their truck was stopped by a police official (sub- Inspector). The
Pol i ce officer was annoyed because he had not received any noney for
the said | anding. Later, Custonms O ficer, Jaywant Keshav Gurav (A-82)
reached there in a Jeep driven by A-30 and all of them spoke to the
said police officer who agreed to release the trucks after accepting
6/7 silver bars as security inlieu of the bribe of Rs. 10 |Ilacs
(approx.) After few days, Feroz paid cash to the officer and got back
the silver bars.

(iii) Afsal Gadbad and Arif Lanboo told A-134 that sone of the arms and
amruni ti ons which had | anded at Dighi Jetty were delivered by them to
a man of Tiger Menon.

Conf essi onal Statenment of U tam Shantaram Poddar (A-30)

Conf essional statement of A-30 under Section 15 of TADA has been
recorded on 12.07.1993 (17:20 hrs.) and 15.07.1993 by Meera Borwankar (PW
187), the then Superintendent of Police, OCinme Investigation Departnent
(Crines) Pune. A-30 stated as under: -

(1) He stated that he gave Rs. 25,000/- to Mali Hawal dar (A-101) for

Vijay Patil (A-116), sub-Ilnspector of Shrivardhan in Decenber, 1992 in

Iieu of another |anding of silver.

(ii) On 9th in the night, A-30 came to Dighi, thereafter, he was sent on
the road to check, where he met Inspector Gurav (A-82) and sat in his

Jeep. At CGondghar Phata they saw that Vijay Patil, SI, Shrivardhan had

stopped two trucks. A-136 nmade an offer of Rs. 10 lacs to the police.
(iii) Due to non-availability of ready cash, A-136 gave sone silver bars in

lieu of cash to the police and left with the trucks.
(iv) A-30 sent a nessage to A-116 that he would deliver the noney at his
resi dence. The accused al so stated that Feroz gave Rs. 2 lacs to the

I nspector at Shrivardhan.

Conf essi onal Statenment of Jaywant Keshav Gurav (A-82)

Conf essi onal statement of A-82 under Section 15 of TADA has been
recorded on 04.05.1993 and 06. 05.1993 (10: 00 hrs.) by Shri Ti karam Shrawan
Bhal (PW191), the then Superintendent of Police, Alibaug, Raigad. A- 82,
in his confessional statenent, referred to the role of the appellant as
under: -

(i) He confessed that in Decenber, 1992, <custons officials received a
letter indicating that weapons woul d be snuggled into India from the
foreign country and | andi ng thereof would be nade at Western Coast and
for that purpose, orders were issued to carry out patrolling and to
remain alert.



(ii) A-30 net himon 09.01.1993 and said that silver landing was to take
pl ace that night from Di ghi Jetty.

(iii) A-82 met A-30 again at 12:00 a.m and went towards Gondghar Phata.
Around 12:30 a.m, he noticed that the trucks had been stopped by a
police party led by Inspector Patil (A-116).

(iv) He saw that A-116 and 5-7 policenen of Shrivardhan Police Station
wer e standi ng near the Police jeep.

(v) A-30 went to Police Sub-Inspector Patil. At that place, Shabbir and 4-
5 persons of Mhanmed Dosa were al so standi ng.

(vi) A-116 went to A-82 and asked as to what was to be done. A-82 told
him "you settle anbng yourselves". The police, after half an hour
followi ng settlement, released the detained trucks.

Conf essi onal Statenent of Sharif Abdul Gafoor Parkar @ Dadabhai (A-17)

Conf essi onal statement of A-17 under Section 15 of TADA has been
recorded on 18. 04.1993 and 20.04.1993 by Shri Prem Krishna Jain (PW189),
the then DCP, Zone X, Bonbay. In his confession, he stated that Rs. 25, 000/-

was paid to Shrivardhan Police Station for |anding on two occasions.

158) Learned senior counsel for the appellant, by pointing out the above
confessional statenments, particularly, the confession of A-30, subnitted
that the prosecution has not shown or produced any material on record that
the police officer was aware of the arms and amunitions that had | anded at
Di ghi Jetty and that the same were transported along with silver boxes. W
have carefully anal ysed the confessional statenents including that of A-30
and we find no force in the subm ssion nade by | earned senior counsel for
the appellant. On the other hand, we are unable to accept the said
subni ssi on.

159) A perusal of the confessional statements of all the above accused,
nanely, A-17, A-30, A-82, A-134 and A-136 clearly establish the fact that
it corroborates with each other. After consideration of all the abovesaid

confessional statenents of the co-accused, the involvenent of the appellant

in the conspiracy is established inasmuch as: -

(i) The arms and ammuni tions had | anded at Dighi Jetty in the second week
of January, 1993.

(ii) The landing agents used to talk to the officers of Custons/Police
Depart nment.

(iii) The appellant knowingly let off a truck and a tenpo carrying snuggled
goods pursuant to negotiations on acceptance of bribe of Rs. 8/10
| akhs.

(iv) As the accused persons were not carrying such a huge amount, the
appel l ant kept 5/8 silver bars as a token for security.

(v) The special negotiation and special anount agreed upon shows that the
appel I ant denmanded unusual amount in view of the nature of goods
smuggled. In other words, he was aware that the consignnent was
contai ning arnms and ammuni tions.

(vi) The appellant, after consultation with A-82, Customofficial (who had
know edge t hat goods could be weapons after the Departnental alert of
Decenber, 1992) allowed the trucks loaded wth snuggled goods to
proceed.

(vii) The confession of A-134 establishes the link between the I|anding and
Mohanmed Must afa Dosa and Dawood | brahi mand al so the |anded arns and
ammuni tions with Tiger Menon.

Deposition of Prosecution Wtnesses:

160) Apart fromthe aforesaid evidence, the involvenent and the rol e of

the appellant in the conspiracy, as stated above, is disclosed by the

depositions of various prosecution witnesses which are as under

Deposition of Dilip Bhiku Pansare (PW97)

PW97 was working as a Mechanic in State Transport Corporation. In his
deposition dated 12.09.1996, he stated as under: -

(i) He drove one of the two trucks bearing no. 5533 in which silver bars
as told to himby Shabbir Kadri were |loaded on 09.01.1993 at D ghi
Jetty.

(ii) He stated that at Gondghar Phata, he was stopped by a police jeep.

(iii) He stated that the police men boarded the said truck and started
shouting that there was silver in the truck



(iv) He stated that neanwhil e another truck also came following his truck
and when the police nen were trying to board the truck, the persons
who were travelling in the said truck said ' Saab Andar Math Jao, Andar
Kaanch ka Saman Hai'’

(v) He stated that thereafter, Shabbir Kadri cane and started asking A-
116 'what had happened’

(vi) He stated that he took the appellant nearby a white car which was
stationed behind the said truck.

(vii) He stated that meanwhile A-30 and A-82 al so cane there and discussion
took place for about half an hour

(viii) He stated that, thereafter, 5 silver bars were taken out of the
truck bearing No. 5533 and were kept in the police jeep.

(ix) He stated that when he left the said spot, the other truck alongwth
the police jeep was still there.

(x) He stated that the person who shouted to take out the keys of ny
truck was at the rear side portion of the truck

(xi) He stated that police checked his truck for 15 minutes and took ten
m nutes for checking the other truck

Deposition of Eknath Raghav Pedhvi (PW 156)

At the relevant time, PW156 was working as a Chowki dar and Safai dar
(Cleaner) at the Dighi Port. In his deposition dated 15.01.1997, he stated
as under: -

(i) He stated that on 09.01.1993, one Shri Mane from the Dighi
Police Station canme to his house and told himto give the keys of the
Jetty to the person who woul d approach him

(ii) On the sane night, he was approached by Shabbir who inquired about
the jetty and al so asked as to who had the keys of the gate to the
jetty.

(iii) He gave the keys to Shabbir (AA) and told himthat there was no need
to worry as he had told everything to the Police.

(iv) Shabbir came back at 5:30 amand returned the key of the jetty to
hi m

(v) After 3-4 days, the policeman naned Mane went to his room and took
himto the residence of A-116

(vi) At the house of A-116, he received Rs. 2,000/- which was handed over
to himby Mane for giving keys of Jetty to Shabbir.

(vii) He stated that the said anpbunt was taken out by Mane underneath the
bed- sheet .

Deposi tion of Shankar Rao Anna Patil (PW574)

PW574 was in the Mharashtra Police Force since 1964. In his
deposition dated 02.02.2000, he stated that on 22.04.1993, he went to the
residence of A-116 and recovered Rs. 2,50,000/- from his house and a
panchnama dated 22.04.1993 narked as Exhibit 689 was drawmn by him in the
presence of panch w tnesses.

Deposi tion of Vinod Babu Chavan (PW590)

The deposition of PW590 was recorded on 22.02.2000. He stated that on
12.04. 1993, he took charge of the weekly diary of the appellant. The said
diary is marked as Art. 326. A panchnana dated 12.04.1993, narked as
Exhi bit 571, was al so effected
Deposition of Ravindra Kaka Patil (PW94)

At the relevant tinme, PW94 was a Junior Engineer in Kharland Ofice
of the Irrigation Departnent in village Srivardhan. In his deposition dated
10. 09. 1996, he stated as under
(i) He stated that he knew A-116 as the police officer who used to

requisite their office Jeep for the work of bandobast. The driver of

PW 94 becane conversant with A-116 and as a result the wtness also

became conversant with A-116
(ii) He stated that in March, 1993, the appellant cane to his house and

told himthat while he (PW94) was away in January 1993, the appell ant

had kept five silver bricks in his room

(iii) On being asked as to why the appellant had kept the sanme, A-116
replied that he placed the same as nobody could have seen it as he was
not at his house.

(iv) He stated that the appellant had tel ephoned him and asked him in
first or second week of January, 1993 that there was a function of
offering 'oaty’ at his residence and people who had arrived from Mahad
for the said function were waiting outside the sweetneat shop and that
he should take the "burfi’ which was with the said persons to his



house.

(v) He stated that he reached on notorcycle to the Naka and two or three
persons were standi ng and one of themtook tw packets wapped in a
newspaper and kept the sane in the dickey of his notorcycle. Later
the appellant cane foll owi ng himfrom behi nd.

(vi) He stated that on the way, the appellant asked him to handover the
"burfi’ (sweets) to himsince he was al so going hone. The appellant
thereafter took both the packets.

161) Fromthe perusal of the above, it is clear that:-

(i) The appel | ant was wel|l known to the accused persons who referred
to himin casual manner.

(i) The police party, after checking both the trucks for a
consi derabl e period of tine had negotiations with the snuggl ers.

(iii) Pursuant to the negotiations, the appellant demanded a sum of Rs.
8/ 10 |l akhs fromthe snugglers and kept 4-5 silver bars as a token for
security.

(iv) The keys of the jetty were given to Shabbir (AA) at the instance
of the police.

(v) The appellant paid Rs. 2,000/- to PW 156 which was handed over to
hi m by Mane (A-101) for giving keys of the Jetty to Shabbir.

It is relevant to nmention that the said wtness was not even cross-
exani ned on behalf of the appellant (A-116).

O her witnesses:

Deposi tion of Yeshwant Govind Kadam ( PW 109)

162) PW109 is a panch witness and deposed that Panchnanma dated 21.04.1993
mar ked as Exhibit 563 was drawn in his presence. The said Panchnana records
that Ranmesh Dattatray Mali (A-101), Police Constable was given Rs. 15, 000/-
by A-116 in connection with smuggling matter and this noney was produced by
Mali (A-101) in presence of two panchas.

163) The said witness al so deposed about the Panchnama dated 22.04.1993

mar ked as Exhi bit 564. The panchnama records that out of the nonies taken

by A-116 in smuggling, he handed over Rs. 25,000/- to P.C. Krishna Tukaram
Pingle, B. No. 1499 and that P.C. Pingle was producing the noney taken in

the Police Station.

164) He further deposed and proved the Panchnana dated 25.04.1993 marked

as Exh. 565 which records that |nspector Ashok Narayan Miuneshwar (A-70) was

given Rs. 30,000 in connection with srmuggling of goods at Dighi and that he

produced the said noney in front of panchas.

165) By pointing out the above evidence, |earned senior counsel for the

appel lant, argued that at the npbst it denotes that at the tine of

interception, the police found only silver bricks in one truck and simlar

bricks and sonme boxes in the other truck. Even after counting, they found

100 silver bricks and sone boxes. He further subnmitted that when the
police enquired about the contents of the boxes, Chacha (A-136) replied
that the boxes contained 'watches’. In other words, according to him the
evidence and the entire materials relied on by the prosecution denote that
the police had know edge of only silver bricks and watches, i.e., the
contents of the boxes. Finally, he submtted that the know edge in

furtherance of the act of abetnment as contenpl ated under Section 3(3) of

TADA seenms to be absent and cannot be inferred on the basis of surmses

merely because the appellant was the PSI. In the light of the vehenent

argunents, we have carefully analysed the prosecution wtnesses and the
materials placed. Here again, we are unable to concur with the argunents.

On the other hand, we are unable to accept the sane.

166) On perusal of the entire evidence as placed by the prosecution, the

followi ng facts energe: -

(i) The appellant (A-116) arranged for the keys to be given to Shabbir
(AA) for the purposes of | anding.

(ii) Apolice party led by the appellant intercepted two trucks at
Gondghar Phata and after checking for a considerable period of tine
and after negotiating for half an hour, let them off;

(iii) The appellant was well acquainted with the snuggl ers;

(iv) The appellant had secret negotiations with the smugglers as well as
consultation with the Custom official Gurav (A-82) for fixing the
speci al bribe amount;



(v) The appell ant took silver bars as security in lieu of cash and kept
the sane in the house of PW94 who duly corroborates wth the fact
that he kept the bars in his house;

(vi) The appellant paid Rs. 2,000/- to PW156 for handi ng over the keys of
the Dighi Jetty to Shabbir Kadri (AA) on 09.01.1993 the day when arns
and amuni tions | anded at Di ghi

It may be pointed out here that sufficient evidence has been placed on

record by the prosecution to show that part of the consignnment which [|anded

at Dighi was also delivered to Tiger Menon.

Sent ence

167) Coning to sentence, it is not in dispute that the appellant (A-116)

was the head of the police party. The evidence clearly reveals that the

appel lant was primarily responsible for the decision arrived at in allow ng

the said contraband snuggled material to be transported further w thout the

same being intercepted/ checked by the police in |ieu of the bribe amount to

be received.

168) Further, the appellant was given full opportunity to defend hinself

on the question of quantum of sentence. The appellant filed statenent

dated 24.01. 2007 on the quantum of sentence which is Exh. 2954. The

appellant prayed that the followi ng, anbngst other factors, nmay be

consi dered whil e determ ning his sentence: -

(i) He was the sole bread wi nner of his famly; and

(ii) He was in the government service.

169) The Designated Court, after considering the factors pleaded by the

appel l ant and the nature of crime committed by him held as under: -
"499. . ... considering the facts that A-116 was head of |ocal police and
as such was duty bound to neke every attenpt to prevent commission of
a crime, but instead of carrying his duty, he had allowed comm ssion
of crinme and so also further crinmes by allowing transportation of
contraband material and having acted in such a manner for receiving a
bri be anbunt makes it extrenely difficult to accept submssion for
| eniency...."

170) As rightly pointed out by |earned senior counsel for the CBI, the
crime of the appellant may be considered in the light of the fact that he
was the protector of |aw and he has breached the trust of the people of the
country. Had he honestly done his duty, perhaps the whole disaster could
have been obvi at ed.

171) In the light of the above, we are of the view that the sentence
awar ded by the Designated Court to the appellant is justified. The above
sai d evidence substantiates and establishes the charge of conspiracy franed
agai nst the appellant (A-116). W fully agree wth the reasoning and
ultimte conclusion of the Designated Court both on the conviction and
sentence. Consequently, the appeal is liable to be dism ssed.

Crimnal Appeal No. 401 of 2008

Mohd. Salim M ra Moiddi n Shai kh

@SalimKutta (A-134) ... Appellant(s)
VS.
The State of Mharashtra,
t hrough CBI - STF, Minbai ... Respondent (s)
172) M. Chander Uday Singh, learned senior counsel appeared for the

appel l ant (A-134) and M. Mikul QGupta, |earned senior counsel duly assisted
by M. Satyakam |earned counsel for the respondent (CBI).

173) The instant appeal is directed against the final judgnent and order
of conviction and sentence dated 19.10.2006 and 05.06.2007 respectively
wher eby the appellant (A-134) has been convicted and sentenced to rigorous
i mprisonment (RI) for life by the Designated Court wunder TADA for the
Bonbay Bonb Bl ast Case, G eater Bonbay in B.B.C. No.1/1993.



Char ges:

174)
conspi

A comon charge of conspiracy was framed against all the co-
rators including the appellant herein. The relevant portion of the

sai d charge is reproduced hereunder

appel |

"During the period fromDecenber, 1992 to April, 1993 at various
pl aces in Bonbay, District Raigad and District Thane in India and
outside India in Dubai (U A E ) and Pakistan, entered into a crimnina
conspiracy and/or were menbers of the said crimnal conspiracy whose
object was to commit terrorist acts in India and that you all agreed
to coomit following illegal acts, nanely, to commit terrorist acts
with an intent to overawe the Governnent as by Ilaw established, to
strike terror in the people, to alienate sections of the people and to
adversely affect the harnmony anongst different sections of the people,
i.e. H ndus and Muslinms by using bonbs, dynanites, hand grenades and
ot her expl osive substances |ike RDX or inflammbl e substances or fire-
arns like AK-56 rifles, carbines, pistols and other |ethal weapons, in
such a manner as to cause or as likely to cause death of or injuries
to any person or persons, loss of or damage to and disruption of
supplies of services essential to the life of the community, and to
achi eve the objectives of the conspiracy, you all agreed to snuggle
fire-arnms, amunitions, detonators, hand grenades and high expl osives
like RDX into India and to distribute the sane anongst yourselves and
your nmen of confidence for the purpose of conmitting terrorist acts

and for the said purpose to conceal and store all these arns,
ammuni ti ons and expl osives at such safe places and anongst yoursel ves
and with your nen of confidence till its use for conmitting terrorist

acts and achieving the objects of crimnal conspiracy and to dispose
off the sanme as need arises. To organize training canps in Pakistan
and in India to inport and undergo weapons training in handling of
arnms, ammunitions and explosives to commit terrorist acts. To harbour
and conceal terrorists/co-conspirators, and also to aid, abet and
knowi ngly facilitate the terrorist acts and/or any act preparatory to
the commission of terrorist acts and to render any assistance
financial or otherw se for acconplishing the object of the conspiracy

to commit terrorist acts, to do and conmit any other illegal acts as
were necessary for achieving the aforesaid objectives of the crimna
conspiracy and that on 12.03.1993 were successful in causing bonb

expl osi ons at Stock Exchange Building, Air India Building, Hotel Sea
Rock at Bandra, Hotel Centaur at Juhu, Hotel Centaur at Santacruz,
Zaveri Bazaar, Katha Bazaar, Century Bazaar at Wrli, Petrol Punp
adj oi ni ng Shiv Sena Bhavan, Plaza Theatre and in | obbing handgrenades
at Macchi mar Hi ndu Col ony, Mahim and at Bay-52, Sahar Internationa

Airport which left nore than 257 persons dead, 713 injured and
property worth about Rs.27 crores destroyed, and attenpted to cause
bonb expl osi ons at Nai gaum Cross Road and Dhanji Street, all in the
city of Bonbay and its suburbs i.e. wthin Geater Bonbay. And
thereby committed of fences puni shabl e under Section 3(3) of TADA (P)
Act, 1987 and Section 120-B of IPC read wth Sections 3(2)(i)(ii),
3(3)(4), 5 and 6 of TADA (P) Act, 1987 and read with Sections 302

307, 326, 324, 427, 435, 436, 201 and 212 of Indian Penal Code and
of fences under Sections 3 and 7 read with Sections 25 (1A), (1B)(a) of
the Arns Act, 1959, Sections 9B (1)(a)(b)(c) of the Explosives Act,
1884, Sections 3, 4(a)(b), 5 and 6 of the Explosive Substances Act,
1908 and Section 4 of the Prevention of Danage to Public Property Act,
1984 and within ny cogni zance."

In addition to the above-said principal charge of conspiracy, the
ant was al so charged on the foll owing counts:

At head Secondly: The appellant, in pursuance of the aforesaid
crimnal conspiracy and during the period January, 1993 to March

1993, abetted and knowingly and intentionally facilitated commi ssion
of terrorists’ acts and acts preparatory to terrorists’ act by
committing the follow ng acts:

(a) He attended neeting at Hotel Persian Darbar, Panvel on
06.01.1993 along with co-accused R K. Singh (A-102), MS. Sayyed
(A-90), Mohd. Dossa (AA) and Mohd. Kasam Lajpuria @ Mechanic
Chacha (A-136) and Y.B. Lotle (PW154) and agreed to carry on



smuggl ing activities by nmaking paynent of illegal gratification
for landing of arms, ammunitions at Dighi

(b) He participated along with |anding agent Uttam Poddar (A-
30) and other co-accused in landing of arns, ammunitions and
handgrenades at Dighi on 09.01.1993 and participated in the
transportation of the said arns, ammunitions and handgrenades to
the residence of Shabir Kadri (AA) at Agarwada for its
conceal nment ;

(c) He participated in the transportation of the said
contraband from Dighi when it was intercepted at Gondghar Phata
by PSI V.K Patil (A-116) and due to nediation by Uttam Potdar
(A-30), J.K @urav (A-82) (Custom Inspector) the said trucks
containing contraband were allowed to pr oceed for some
consideration against illegal gratification

At head Thirdly: The appellant, with an intent to aid the terrorists,
contravened the provisions of the Arms Act, 1959, the Arnms Rules,
1962, the Explosives Act, 1884 and the Expl osive Substances Act, 1908
and participated in the landing of arms and amunitions, their
transportation and thereby comitted an offence punishable under
Section 6 of TADA

175) The charges nentioned above were proved against the appellant (A-
134). The Designated Court found the appellant guilty on all the aforesaid
charges after considering the evidence brought on record by the prosecution
whi ch are enunerated herein bel ow

Convi ction and Sentence:

(i) The appellant has been convicted for the offence of conspiracy under
Section 3(3) of TADA and Section 120-B of IPCread with the offences
described at head firstly and sentenced to Rl for life along with a
fine of Rs. 50,000/-, in default, to further undergo RI for 1 vyear.
(charge firstly)

ii) The appellant has al so been convicted under Section 3(3) of TADA and
has been sentenced to RI for 14 years along with a fine of Rs. 50, 000/-
, in default, to further undergo RI for 1 year. (charge secondly)

(iii) The appel |l ant has al so been convicted under Section 6 of TADA
and has been sentenced to RI for 14 years along with a fine of Rs.
1,00,000/-, in default, to further undergo RI for 3 years. (charge
thirdly)

3.
4.
5.
Evi dence

176) The evidence against the appellant (A-134) is in the formof:-

(i) his own confession;

(ii) confessions nmade by other co-conspirators; (co-accused);

(iii) testinony of prosecution w tnesses; and

(iv) docunmentary evidence

Conf esssi onal Statenment of Mhd. Salim Mra Middin Shai kh @SalimKutta (A
134)

177) The involvenent of A-134 in the conspiracy is evident from his own

confession under Section 15 of TADA recorded on 18.08.1995 and 19.08.1995

(16: 00 hrs.) by Shri S. K Saikia (PW481), the then DG CD Cine &

Rai | ways, Quj arat. We have gone through his entire confession. Hi s

confession reveal s as under: -

(i) The appel |l ant was born on 07.09. 1966 and was 29 years old on the date
of recording of his confession

(ii) At the relevant time, he was a resident of Room No. 9/10, FF, B.MC
Chawl, Sabu Siddi g Road, Crawford Market, Bonbay-1.

(iii) The appellant was previously involved in a number of crimnal cases
registered at Pydhonie, Byculla, Paltan Rd., and Colaba police



(iv)
(v)
(vi)

(vii)
(viii)

(i x)

(x)
(xi’)

(xii)

(xiii)

(xiv)

(xv)

(xvi)

(xvii)

(xviii

(xi x)

(xx)

stations pertaining to rioting, assault and robberies.

He had beaten up sone associates of Dawood Ibrahim in Crawford
Mar ket .

The appel | ant knew several other nenbers of the Mohd. Dossa Gang and
Arjun Gang.

The appel | ant joi ned Mohd. Dossa gang after a nmeeting with Mistafa
Maj nu (A-138), younger brother of Mdhd. Dossa (AA). The appel |l ant
becane Mbhd. Dossa’s body guard

The appellant was involved in the delivery of gold to various persons
i n Bonbay including Raju Kodi (A-26).

Ti ger Menon used to work with Mhd. Dossa and separated in
1989. In 1992, the appellant becane a partner of 5% share in
snmuggling activities along with Mechanic Chacha (A-136) and Feroz
Abdul Rafi q.

In the year 1992, the appellant participated in about 8 |andings of
silver in Ratnagiri (at Masla and Dighi) and nore |I|andings near
Mangal or e.

In 1992, the appellant took part in the murder of Missa, a snuggler
i n Bangal ore.

In the first week of January, 1993, the appellant acconpanied Mhd.

Dossa for a neeting with Custons officers, including M. Singh (A-
102), M. Sayed (A-90) and one nore officer at Hotel Persian Darbar
Panvel. |In the neeting which went on for 3/4 hours, Mhd. Dossa

di scussed about |anding operations and it was agreed that Custons
officers will be paid Rs.7-8 lacs per | anding.

Few days after the above neeting, A-138 called Mohd. Dossa from Duba

and asked himto nake arrangenents for |anding. Mhd. Dossa then told
the appellant that large quantity of armse and amunitions had |Ieft
Dubai for |anding and asked himto go to Dighi at Muasla and inform
the Custons officers

The appellant, thereafter, informed the Custons officials,
viz., M. Singh (A-102) and M. Sayed (A-90) who gave perm ssion for
the said | anding. The appellant was present when the landing took
pl ace at Dighi Jetty. Mechanic Chacha (A-136) and Uttam Poddar (A-30)
were al so present there.

About 250-300 silver ingots, 25-30 wooden boxes and 15-20 canvas bags
were |landed at Dighi. These itens were loaded in trucks which were
subsequently intercepted by the Police. The appellant tried to
convince the police officer who was annoyed because he had not
recei ved noney for the landing. Thereafter, Utam Poddar (A-30) and
Custons officer Gurav (A-82) negotiated with the police, which let the
trucks pass for a bribe of Rs. 10 lacs. The Police officers kept 6/7
silver ingots in lieu of cash of Rs. 10 | akhs.

The appellant noticed that one wooden box was containing 4 AK-56
rifles and 12 enpty nmgazines and also that sonme other boxes were
cont ai ni ng hand grenades and their pins. The nilitary col oured canvas
bags were found to be containing four tin boxes in each bag which were
filled with amunition for AK-56 rifles.

The aforesaid bags were fitted in the cavities nmade in the truck and
the | eftover goods were shifted to the house of Shabbir Kadri (AA
where the appellant and others also stayed after |anding.

During the stay at Shabbir’s house, Arif Lanboo and Afza
Gadbad col l ected the silver ingots and few wooden boxes and canvas
bags and delivered themto Ahned liya of Surat, Gujarat on the
instructions of Mustafa Majnu (A-138). The appellant was al so told by
Af sal Gadbad that some arms and ammunitions were delivered by him at
Panvel to a man of Tiger Menon. 3-4 wooden boxes and a few canvas

bags still remmined at Shabbir’s house.

) On the day of landing which took place in the beginning of
second week of January, 1993, Mhd. Dossa was present at his office in
Bonbay.

The appellant along with several other co-accused persons left for
Dubai in the beginning of February, 1993 where they stayed for 15
days. In Dubai, the appellant net Dawood | brahi mwhere he told himto
be ready for revenge and riots and that for this purpose they would be
given training in use of weapons at Paki stan.

2-3 days after the neeting with Dawood | brahim Abu Bakar (AA) and
others left for Pakistan for receiving training. The appellant had
gone to see themoff at Dubai Airport. These persons were told that



someone woul d conme at the Airport in Pakistan to receive them

(xxi) On return, those co-accused persons told the appellant that they had
recei ved weapons training at Pakistan and that they were met by
Paki stani officers at the Airport who took them out wthout any
immgration fornalities.

(xxii) The appel |l ant was in Bonbay on the day of the blasts but he
denied the participation in the blasts. He, however, fled to Bonbay
and stayed in Delhi, Utar Pradesh and a 'neighbouring country’ and
continued to work for Mhd. Dossa in snuggling of gold.

(xxiii) In July, 1993, the appellant on the instructions of Mhd
Dossa, renoved AK-56 rifles, hand grenades, snall bonbs and 2,000
cartridges lying with Ahmed Okliya of Surat, Cujarat. These arnms were
the same which had | anded at Di ghi Jetty.

(xxiv) The appellant kept 1 AK-56 rifle, 2 nmagazines and 88
cartridges with hinmself which were recovered by the police at the tine
of his arrest.

178) Upon perusal of the above confession of the appellant, the follow ng

facts energe -

(i) The appell ant played an active role in the entire conspiracy Viz.
his neeting with Dawood | brahi min Dubai

(ii) He participated in the landing at Di ghi and subsequent transportation
of arms and amuniti ons;

(iii) He participated in the neeting and negotiations wth Custonms and
Police officers in January, 1993 to seek permission and to fix the
bri be anount for each | anding.

(iv) He was a key aide of Mhd. Dossa, who was one of the nmain co-
conspirators of the Bonbay Bonb Bl ast case.

179) Though counsel for the appellant argued that his confession cannot be
relied upon due to the fact that it was not voluntary, on going through the
same and the procedure followed by the recording officer, we are satisfied
that the appellant has made the above confession voluntarily, wthout any
pressure or coercion and the same has been recorded after following all the
saf equards enunerated wunder Section 15 of TADA and the rules franed
thereunder. The said facts have been duly established by the testinony of
the recording officer PWA481.

Conf essional Statenents of co-accused:

180) The prosecution pointed out that the involvenent of the appellant in

committing overt acts, as stated above, is further strengthened in the

confessional statenents of the other co-accused per sons whi ch are
summari zed as under:

Conf essional Statement of Janir Sayyed |snail Kadri (A-133)

Conf essi onal statement of A-133 under Section 15 of TADA has been
recorded on 06.08.1995 (12:20 hrs.) and 07.08.1995 (13:15 hrs.) by Shri
H C. Singh, the then Supdt. of Police, CBI/SPE/ STF, New Delhi. A brief
summary of the confession of A-133 wth respect to the appellant is
summari zed herein under
(i) In the night of 08/09.01.1993, the appellant and one other friend of

Shabbi r, brother of A-133, came on a silver coloured nmotorcycle to

their house and slept there.

(ii) On the norning of 09.01.1993, Shabbir told A-133 that silver and
weapons woul d arrive at Dighi Jetty that day.
(iii) The appellant along with Feroz (AA) and Utam Potdar (A-30) was

tal ki ng about unloading of nmaterial. Hearing their talks, A-133

gauged that goods had been sent by Mhd. Dossa.

(iv) On 09.01.1993, in the evening, around 7 pm the appellant and others
left for Dighi Jetty.

(v) The appellant, along with Feroz and Shabbir, brought 3 wooden boxes
to the house of Janmir’s grandnother in the norning of 10.01.1993.

(vi) The appellant along with Feroz, Shabbir and A-133 brought 19 silver
i ngots and 15-20 green col oured bags containing tin boxes and kept
themin the house of Jamir’s grandnother

W are satisfied that the confession of A 133 fully corroborates in

mat eri al aspect with the confession of the appellant.

Conf essi onal Statenent of U tam Shantaram Poddar (A-30)

Conf essi onal statenment of A-30 under Section 15 of TADA has been



recorded on 12.07.1993 (17:20 hrs.) and 15.07.1993 (17:00 hrs.) by Meera
Borvankar, the then Supdt. of Police, CID, Pune. The confession of A-30
corroborates that the appellant participated in the landing, transportation
and safe keeping of weapons that |anded at Dighi in January, 1993 and which
were ultimately used in the Bonbay Bonb Blasts. A sumary of the
confession of A-30 inplicating the appellant is as under: -
(i) The appel l ant is an associ ate of Mhd. Dossa.
(ii) On 09.01.1993, the appellant participated in the |anding at Dighi.
(iii) After the landing at Dighi, police intercepted the trucks.
(iv) Utam Poddar went to Shabbir Kadri’s (AA) house where the appellant
was al so present.
Conf essi onal Statenment of Janardhan Pandurang Ganbas (A-81)

Conf essi onal statenment of A-81 under Section 15 of TADA has been
recorded on 20.05.1993 (17:30 hrs.) and 21.05.1993 (17:15 hrs.) by Shri
T.S. Bhai, the then Supdt. of Police, Raigad-Alibaug, Mharashtra. The
prosecution subnmitted that the confession of A-81, a fishernan, who
participated in the landing at Dighi, while not specifically namng the
appel l ant, corroborates with the confession of the appellant insofar as the
I andi ng and transportation of arnms and amunition that landed at Dighi is
concer ned.

Conf essi onal Statenment of Mohd. Kasam Lajpuria @ Mechanic Chacha @
Mohd. Kalia (A-136)

Conf essi onal statement of A-136 under Section 15 of TADA has been
recorded on 09.11.1999 (15:15 hrs.) and 10.09.1999 (09:00 hrs.) by Shri
O P. Chhatwal, the then Supdt. of Police, CBlI, New Delhi. A summary of the
confession of A-136 is as under:

(i) The appellant is an inportant menber of Mhd. Dossa gang.
(ii) On 06.01.1993, the appellant attended the neeting wth Custons
officials, viz., R K Singh and Sayyed, arranged by one Padwal (PW

146) at Hotel Persian Darbar wherein it was decided to pay Rs. 9-10

| akhs for snooth | andi ng of the consi gnnent.

(iii) On 08.01.1993, as per the instructions of Mohd. Dossa, he alongwith

Feroz went to Alibaugh-Masala on a Yanaha Motorbike to inform R K

Si ngh and Syed about the proposed | anding of arnms and anmmunitions. He

along with Feroz also went to inform Uttam Poddar and Shabbir Kadri

for maki ng arrangenents for the | andi ng.
(iv) On 09.01.1993, on the day of landing, he alongwith Feroz, Qayum

Shafi Charsi and other |abourers was present at Dighi Jetty.

(v) The appellant, on the instructions of A-138, told A-136 to load the
goods into the trucks.

(vi) The appellant was traveling in a tenpo and the vehicles carrying
snmuggl ed arnms and anmmunitions were intercepted by the police.

(vii) After the bonb blasts, A 136 nmet A-134 in Nepal while he was
abscondi ng.

181) Fromthe perusal of the aforesaid confession of A-136, it is clear

that the appellant was actively involved in landing of arms and anmunitions

at Dighi and their subsequent transportation and was an i nportant nenber of

the Mohd. Dossa gang, who were the main conspirators of the bonb blasts.

The confession of A-136, therefore, corroborates with the confession of A-

134 in material aspects.

Deposi tion of Prosecuti on Wtnesses:

182) The prosecution has relied wupon the depositions of several

prosecution witnesses to establish the involvenent of the appellant in

the crimnal conspiracy. Rel evant facts from the deposition of

wi tnesses that incrimnate the appellant have been enumerated bel ow

Deposition of Yeshwant Balu Lotle (PW154)

At the relevant tinme, he was posted as an officer in the Central
Exci se Departnent. He attended the neeting between custons officers, viz.,
R K. Singh (A-102) and MS. Sayyed (A-90) and Mohd. Dossa on 06.01.1993 at
Hot el Pesian Durbar, Panvel. His deposition, therefore, corroborates wth
the confession of A-134 that a neeting between Custons officers and Mhd.
Dossa was held on 06.01.1993 at Hotel Persian Durbar, Panvel.

Deposi tion of Dinesh Gopal Nakti (PW95)

Hi s deposition reveals that he worked as a | abourer with Uttam Poddar
(A-30). He deposed further that around 12 persons gathered on 09.01.1993 on
the instructions of Utam Poddar to | oad several bags at Dighi in tenpo.
Deposition of PW95, therefore, corroborates with the confession of A-134,



that Uttam Poddar arranged | abour for |oading and wunloading of goods at
Di ghi on 09.01.1993 and that |anding took place on the sane day.
Deposi tion of Krishnakant Nat huram Bi rade (PW 96)

PW 96 was anot her | abourer present at Dighi Jetty during the |anding.
Hi s deposition also corroborates with the confession of A-134 and PW95 in
that Uttam Poddar (A-30) arranged for |abour for |oading and unloading of
goods at Dighi Jetty on 09.01.1993.
Deposition of Dilip Bhiku Pansare (PW97)

PW97 reveal s as under: -
(i) He was working as a Mechanic in the State Transport Corporation

(ii) He drove one of the two trucks bearing No. 5533 in which silver, as
told to himby Shabbir Kadri, was |oaded on 09.01.1993 at Dighi Jetty.

(iii) He stated that at Gongdhar Phata, he was stopped by a police jeep.

(iv) He stated that the police men boarded the said truck and started
shouting that there was silver in the truck

(v) He stated that, in the neanwhile, another truck also cane follow ng
his truck and the police nmen also boarded the said truck and the
persons who were traveling in the said truck said ’'Saab Andar Math
Jao, Andar Kaanch ka Saman Hai’

(vi) He stated that, thereafter, Shabbir Kadri came and started asking
Patil Sahib (A-116) "what had happened".

(vii) He stated that he took A-116 nearby a white car which was stationed
behi nd the said truck.

(viii) He stated that neanwhile A-30 and A-82 also cane there and they
tal ked for about half an hour.

(ix) He stated that, thereafter, 5 silver bricks were taken out of the
truck bearing No. 5533 and were kept in the police jeep.

(x) He stated that when he left the said spot, the other truck alongwth
the police jeep was still there.

(xi) He stated that the person who shouted to take out the keys of ny
truck was at the rear side portion of the truck.

(xii) He stated that the police checked his truck for 15 nminutes and took
10 minutes for checking the other truck

The above deposition of PW97 corroborates the confession of A-134 that
goods which had | anded at Dighi were loaded in a truck and the same were
intercepted by the police officers and after negotiations, they were Ilet
of f.

Deposi ti on of VWankatesh Hi rba Rane (PW 588)

He was a police officer who deposed about the recovery of wooden boxes
from Shabbir’s village. H s deposition corroborates with the confession of
the appell ant that about 3-4 wooden boxes and a few canvas bags contai ning
arms and ammunitions that had landed at Dighi Jetty on 09.01.1993 had
remai ned at the house of Shabbir Kadri (AA). PW588, at the instance of PW
378, recovered the said three wooden boxes and six military coloured bags
froma creek vide seizure panchnama dated 08.04.1993 (Exh. 503). 3 wooden
boxes containing 44 magazines of AK-56 rifles and 6 canvas bags each
containing 2 tin boxes, each box <containing 750 rounds were recovered.
Thus, there were total 12 tin boxes containing 9000 rounds of AK-56 rifles.

Deposition of Janu Kanl aya Vet kholi (PW378)



PW378 was a fisherman and catches fishes in Mrud creek. He
corroborates with the deposition of PW588 in material aspect.

Deposi tion of Ashok K. Chandgude (PW670)

PW 670 sent the items recovered above to the FSL for opinion vide
Panchnama Exhi bit 2471 dated 23.05.1993. Exhibit 2442 is the opinion
recei ved from FSL.

Deposi ti on of Satyakant Rohini kant Sai kia (PW481)

PW481 recorded the confession of the appellant whi ch cleary
establishes that the sanme was recorded in conpliance with Section 15 of
TADA and the rules framed thereunder and as such is adnissible as evidence
against him Hi s deposition shows that PW481 asked the appellant whether
he had been beaten up or induced into nmaking the confession to which the
appel lant replied in the negative. Only when PW481 was convinced that the
appellant wanted to nmmke a voluntary confession, the confession was
actually recorded. A further time of 24 hrs. was also given to the
appel lant to rethink his decision of making a confession

Deposi tion of Saujibhai Ghemar bhai Chaudhari (PW678)

Deposition of PW678 dated 10.07.2000 establishes that the appellant
was arrested by himfromhis village in District Bijnor, Utar Pradesh in
connection wth the Bonmbay Bonb Blast case and that the appellant
vol unteered to nmake a confession on 18.08.1995 while being interrogated.
Thereafter, PW678 sent a requisition letter to PW481 for recording of the
confession of the appellant.

183) Fromthe materials, it is clear that:
(i) He was a key nenber of the Mhd. Dossa gang.

(ii) He participated in the landing of silver ingots and arms and
ammuni tions at Dighi Jetty on 09.01.1993.

(iii) He participated in the transportation and safe keeping of the arms
and ammunitions that |landed at Dighi and carried these weapons to
Shabbir’s village.

(iv) Even when he was absconding after the bonb blasts, he continued to
smuggl e goods and was involved in the illegal activities on the
i nstructions of Mhd. Dosa.

(v) He even conmmitted offence while he was decl ared procl ai ned of f ender.

(vi) On his arrest, one AK-56 rifle, two nmagazines and 88 cartridges were
recovered. The said arns and anmunitions were out of the goods that
| anded at Dighi Jetty on 09.01.1993.

184) The confession of A-134 along with the confessions of A-133, A-30, A-
81 and A-136 coupled with the deposition of prosecution witnesses establish

the appellant’s participation in the crimnal conspiracy and, nor e
particularly, his participation in the landing of arns and amunitions at
Dighi. 1t is to be noted that the appellant was fully aware that the boxes

whi ch | anded at Dighi Jetty on 09.01.1993 contained arns and anmunitions
and he helped in the transportation of the sane after Ilanding of such
weapons. Some of these weapons were subsequently recovered by PW588.

Sent ence:

185) The prosecution has brought to our notice that the appellant was
given full opportunity to defend hinmself on the question of quantum of
sentence. His statement was recorded on 20.10.2006 (Exh. 2995) in which he
prayed that the follow ng factors, anobngst others, may be considered while
determ ning his sentence



(i) He has been in custody since his arrest in April, 1995
(ii) H s children and wife are dependent on him
(iii) He lost his parents while in custody and wishes to join his wfe and

daughters; and
(iv) He has assured to lead the |life of a new |law abiding citizen
186) A perusal of the inpugned order shows that the |[|earned Designated
Court duly considered all these factors.
187) In the light of the above discussion, we confirm the conviction and
sentence awarded by the Designated Court to the appellant and the appeal is
liable to be disnissed.

Crimnal Appeal No. 401 of 2008

Mohd. Kasam Laj puri a
@ Mechani ¢ Chacha (A-136) ... Appellant(s)

VS.
The State of Maharashtra

t hr ough Superi nt endent of Poli ce,

CBI - STF, Munbai ... Respondent (s)

W TH
Crimnal Appeal No. 1023 of 2012

The State of Mbharashtra,
t hrough CBI .... Appellant(s)

VS.

Mohd. Kasam Laj puria
@ Mechani ¢ Chacha (A-136) .... Respondent(s)

188) M. Chander Uday Singh, |earned senior counsel appeared for the

appel l ant (A-136) and M. Mikul CGupta, |earned senior counsel duly assisted

by M. Satyakam |earned counsel for the respondent (CBI).

Crimnal Appeal No. 401 of 2008

189) The instant appeal is directed against the final judgnent and order

of conviction and sentence dated 17.10.2006 and 23.05.2007 respectively,

wher eby the appell ant (A-136) has been convicted and sentenced to rigorous

i mprisonment for 10 (ten) years by the Designated Court under TADA for the

Bonbay Bonb Bl ast Case, Greater Bonbay in B.B.C No.1/1993

Char ges:

190) A common charge of conspiracy was franmed against all the co-

conspirators including the appellant. The relevant portion of the said

charge is reproduced hereunder:
"During the period from Decenber, 1992 to April, 1993 at various
pl aces in Bonbay, District Raigad and District Thane in India and
outside India in Dubai (U A E ) and Pakistan, entered into a crinina
conspiracy and/or were nmenbers of the said crimnal conspiracy whose
object was to comit terrorist acts in India and that you all agreed
to coomit following illegal acts, nanely, to commit terrorist acts
with an intent to overawe the Governnment as by |law established, to
strike terror in the people, to alienate sections of the people and to
adversely affect the harnony anobngst different sections of the people,
i.e. Hndus and Muslinms by using bonbs, dynanites, hand grenades and
ot her expl osive substances |ike RDX or inflamrable substances or fire-
arms |like AK-56 rifles, carbines, pistols and other |ethal weapons, in
such a manner as to cause or as likely to cause death of or injuries
to any person or persons, loss of or damage to and disruption of
supplies of services essential to the life of the community, and to
achi eve the objectives of the conspiracy, you all agreed to snuggle
fire-arnms, amunitions, detonators, hand grenades and high expl osives
like RDX into India and to distribute the sane anongst yourselves and
your men of confidence for the purpose of conmitting terrorist acts

and for the said purpose to conceal and store all these arns,
ammuni ti ons and expl osives at such safe places and anongst yoursel ves
and wi th your nen of confidence till its use for conmitting terrorist

acts and achi eving the objects of crimnal conspiracy and to dispose
off the same as need arises. To organize training canps in Pakistan
and in India to inport and undergo weapons training in handling of



arnms, ammunitions and explosives to commit terrorist acts. To harbour
and conceal terrorists/co-conspirators, and also to aid, abet and
knowi ngly facilitate the terrorist acts and/or any act preparatory to
the commission of terrorist acts and to render any assistance
financial or otherw se for acconplishing the object of the conspiracy

to commit terrorist acts, to do and conmit any other illegal acts as
were necessary for achieving the aforesaid objectives of the crimna
conspiracy and that on 12.03.1993 were successful in causing bonb

expl osi ons at Stock Exchange Building, Air India Building, Hotel Sea
Rock at Bandra, Hotel Centaur at Juhu, Hotel Centaur at Santacruz,
Zaveri Bazaar, Katha Bazaar, Century Bazaar at Wrli, Petrol Punp
adj oi ni ng Shiv Sena Bhavan, Plaza Theatre and in | obbing handgrenades
at Macchi mar Hi ndu Col ony, Mahim and at Bay-52, Sahar |Internationa

Airport which left nore than 257 persons dead, 713 injured and
property worth about Rs.27 crores destroyed, and attenpted to cause
bonb expl osi ons at Nai gaum Cross Road and Dhanji Street, all in the
city of Bonbay and its suburbs i.e. wthin Geater Bonbay. And
t hereby committed of fences puni shabl e under Section 3(3) of TADA (P)
Act, 1987 and Section 120-B of IPC read wth Sections 3(2)(i)(ii),
3(3)(4), 5 and 6 of TADA (P) Act, 1987 and read wth Sections 302

307, 326, 324, 427, 435, 436, 201 and 212 of Indian Penal Code and
of fences under Sections 3 and 7 read with Sections 25 (1A), (1B)(a) of
the Arns Act, 1959, Sections 9B (1)(a)(b)(c) of the Explosives Act,
1884, Sections 3, 4(a)(b), 5 and 6 of the Explosive Substances Act,
1908 and Section 4 of the Prevention of Danage to Public Property Act,
1984 and within ny cogni zance."

In addition to the above-said principal charge of conspiracy, the

appel l ant was al so charged on the foll ow ng counts:
At head Secondly: The appellant, in pursuance of the aforesaid
crimnal conspiracy and during the period January, 1993 to March
1993, abetted and knowingly and intentionally facilitated acts
preparatory to terrorist acts
(a) By attending the neeting at Hotel Persian Darbar, Panve
on 06.01.1993 along with co-accused in which co-accused custons
officers all owed Mohd. Dossa (AA) and his associates to carry on
snuggling activities in their jurisdiction
(b) He participated along with |Ianding agent Uttam Poddar (A-
30) participated in | andi ng of ar ns, ammuni ti ons and
handgrenades at Di ghi on 09.01.1993 and al so participated in the
transportation of the said arns, anmmunitions and handgrenades to
the residence of Shabir Kadri (AA) at Agarwada for its
conceal ment; and
(c) He participated in transportation of the said contraband
fromDighi when it was intercepted at Gondghar Phata by police
of ficers of Shrivardhan Police Station and on nedication the
said truck was allowed to proceed for illegal gratification
t hereby, he committed an offence under Section 3(3) of TADA
At head Thirdly: The appellant with intent to aid the terrorists,
contravened the provisions of the Arme Act, 1959, the Arns Rules,
1962, the Expl osives Act, 1884 and the Expl osive Substances Act, 1908
and participated in the landing of arns and anmunition, their
transportation and thereby committed an offence punishable under
Section 6 of TADA
191) The charges nentioned above were proved agai nst the appellant (A-136)
except the charge nentioned at head firstly. The Designated Judge found

the appellant guilty on the aforesaid charges which are enunerated herein

bel ow

Convi ction and Sent ence:



(i) The appellant has been convicted for the of fence of conspiracy under
Section 3(3) of TADA and sentenced to RI for 10 years alongwith a fine
of Rs. 50,000/-, in default, to further undergo RI for 1 year. (charge
secondl y)

ii) The appellant has al so been convicted under Section 6 of TADA and has
been sentenced to RI for 10 years along with a fine of Rs. 1,00, 000/-,
in default, to further undergo RI for 3 years. (charge thirdly)

6
7
8.
Evi dence
192) The evidence against the appellant (A-136) is in the formof:-
(i) hi s own conf essi on;
(ii) confessions made by other co-conspirators; (co-accused);
(iii) testinony of prosecution wtnesses; and
(iv) docunentary evidence

Conf esssi onal Statenent of Mhd. Kasam Lajpuria @ Mhd. Kalia @ Mechanic
Chacha (A-136)

193) The involvenent of A-136 in the conspiracy is evident from his own

confessi on under Section 15 of TADA recorded on 09.11.1999 (15:40 hrs.) and

10. 11. 1999 (09:00 hrs.) by Shri O P. Chhatwal (PW684), the then SP, CBI-

STF, New Del hi. W have gone through his entire confession. H s

confession reveals as under: -

(i) The appell ant was a Mdtor mechanic and was previously jailed under
COFEPCSA for 1 year. He net Mohd. Dossa (AA) in jail and he started
working with himafter rel ease.

(ii) He was called as Mechani ¢ Chacha.

(iii) Utam Poddar (A-30) was a landing agent of Mhd. Dossa in Raigad
ar ea.

(iv) 3 trucks, one nunmbered as 1051, (which was identified by A-134 as the
truck used for carrying weapons unl oaded at Dighi Jetty), 2 tenpos,
one Maruti car, one Maruti van and one Maruti gypsy were wused for
smuggl ing. Fal se cavities were also nmade in trucks and tenpos to hide
t he snmuggl ed goods. These vehicles were brought in fal se nanes.

(v) 6-8 nonths prior to 1993 bonb blasts, a neeting was held between
Mohd. Dossa (AA) and Custom Col l ector M. Thapa (A-112) at President
Hotel. In the said neeting, the appellant was al so present along wth
ot her co-accused persons. A-112 told Mbhd. Dossa that he can carry out
smuggling activities but he nust also give sone cases of seized goods
of snuggl i ng.

(vi) Mohd. Dossa told the appellant and others that his brother Mistafa
Dossa will send sone arns from Dubai which should be collected at the
port.

(vii) On 06.01.1993, a neeting took place between Mhd. Dossa and custom
officials at Hotel Persian Durbar, Panvel. The appellant also travel ed

to Panvel to attend the said neeting. In the neeting, it was decided
to pay Rs. 9-10 lacs to Custons officials for single |anding.

(viii) A landi ng took place on 09.01.1993.

(ix) The appellant along with Afsal Gadbad left for Masala at 3 p.m on
09. 01. 1993.

(x) Thereafter, they met A-30 and all of themthen reached Di ghi Jetty at
9 O clock

(xi) The appellant and others received signal from the ship/launch which
came from Dubai on a wal ki e-tal kie. The appell ant asked the launch to
reach Di ghi Jetty.

(xii) About 265 silver bars were |oaded in the trucks fromthe ship. When
silver was being uploaded, the captain of ship asked to unload other
things too, viz., (i) 15-20 wooden boxes, and (ii) 15-20 tin boxes.

(xiii) A-134 spoke to Mustafa Dossa over tel ephone about the contents
of the boxes and, thereafter, told A-136 to unload the 'samaan’ in the
truck. 'Samaan’ is the lingo for arns in gangster’s |anguage.

(xiv) He was travelling in the car and the truck and the tenpo loaded wth
arms were following the car. After taking note of the fact that the
truck and the tenpo were not following their car, they came back and
saw that truck and the tenpo had been intercepted by a police party.

(xv) An officer, by nane ’'Patil’ (A-116), stopped the tw vehicles and
said that he was not paid anything in spite of |andings. Meanwhile, A-



30 along with A-82 cane there and spoke to Patil (A-116) and it was
decided that Rs. 8 | akhs woul d be given to the police.

(xvi) Patil (A-116) kept 5 silver bars as security for a bribe of Rs. 8
lacs to let the trucks pass through.

(xvii) The truck with arns noved towards village Agarwada where
Shabbir Qadri (AA) resided. It is further seen that from Agarwada
village, arnms were | oaded into cavities of another truck and sent to
Quj arat. Some arms which could not be fitted into the cavities of
trucks left with Shabbir Qadri at his residence.

(xix) He got scared that the arns deposited by Ahned Aulia in his village
m ght be caught | eading perhaps to his arrest also.

(xx) He noved to Nepal after 2-3 nmonths of the blasts to evade arrest. In
Nepal , he net Mohd. Dossa (AA), SalimKutta (A-134), and Feroz (AA)
anongst others. He was aware that police was in search of himand that
the court has also issued a warrant for his arrest.

(xxi) Some of the rifles unloaded at Dighi Jetty on 09.01.1993 were wth
Ahred Aulia who was not returning them He told his wife about this
and she passed this information to Crinme Branch

(xxii) The arms which | anded at Di ghi were brought from Pakistan near
Karachi. One boat went to Porbandar and sone arns | anded there al so.

194) As against this, counsel for the appellant submtted that the

appel lant cane to be arrested on 04.11.1999, i.e., after the evidence of
nost of the witnesses was over. Shri O P. Chhatwal (PW684), the then SP
CBI - STF, New Del hi - the officer who recorded his confession, was present

at the time of his arrest. He further pointed out that in spite of his

advocate’'s information that A-136 does not intend to give confession, a

confessi on was obtained fromhimon 09.11.1999. 1In the light of the above

obj ections, we have carefully verified his entire statenent, procedure
foll owed, voluntariness etc., of the confession and we are satisfied that
there is no substance in the above objections. In view of the objection
that the Supervising Oficer (PW684 herein) cannot be pernitted to record

confession of an accused, this Court has rejected this objection vide S N

Dube vs. N.B. Bhoir & Os. (2000) 2 SCC 254, Lal Singh vs. State of Gujarat

& Anr. (2001) 3 SCC 221 and Mohd. Amin vs. CBI (2008) 15 SCC 49.

195) Upon perusal of the above confession of the appellant, the follow ng

facts energe -

(i) The appel | ant was a cl ose confidant of Mhd. Dosa gang;

(ii) He participated in the landing at Di ghi and subsequent transportation
of arms and ammuni ti ons;

(iii) He participated in the neetings and negotiations wth Custons and
Police officers in January, 1993 to seek permission and to fix the
bri be anobunt for each | anding.

(iv) He was a key aide of Mhd. Dossa, who was one of the min co-
conspirators of the Bonbay Bonb Bl ast case.

196) It has been contended on behalf of the appellant (A-136) that his

confession should not be relied upon as he has retracted his confession and

his signatures were obtained under coercion. It is relevant to point out
that the appellant (A-136) was produced before the CWVMM Bonbay on

10. 11. 1999 (one day after recording his confession) he did not nmake any

such conplaint to the CMM and the said fact is clear from the order dated

10. 11. 1999 which records that the contents of the confession of the

appel lant (A-136) were read out to him and he adnmitted all the facts.

Further, the confession of the appellant (A-136) is corroborated in

material respects with the confessions of A- 134, A-30 and A-82 insofar as

Di ghi landing and interception of trucks by police is concerned and was,

thus, truthful and voluntary when nmade.

Conf essi onal Statenents of co-accused

197) The prosecution pointed out that the involvenent of the appellant in

committing overt acts, as stated above, is further strengthened in the

confessional statenments of other co-accused persons which are sunmarized as
under:

Conf essi onal Statenment of Mohd. Salim Mra Middin Shaikh @SalimKutta (A-

134)

Conf essional statement of A-134 under Section 15 of TADA has been
recorded on 18.08.1995 (16:00 hrs.) and 19.08.1995 (16:00 hrs.) by Shri
Sat yakant Rohi ni kant Sai kia (PW481), the then DIGCID Crinme and Railways,
Quj arat State, Ahnedabad. A brief summary of the confession of A-134 with
respect to the appellant is summari zed herei n under



(i) A-134 was al so the nenber of Mistafa Majnu Gang and | ater becane body
guard of Mhd. Dossa.

(i) A-136, A-134 and Feroz Abdul Rashid were joint partners of 5% share
in snuggling activities. A-136 was an active nenber of Mhd. Dossa
gang and was involved in snuggling activities.

(iii) Tiger Menon used to work with Mohd. Dossa.

(iv) A-134 along with A-136 and other co-accused attended a neeting wth
customofficers at Hotel Persian Darbar in the first week of January,
1993, wherein rate for each landing was fixed at Rs 7 to 8 |akhs per
| andi ng. The neeting went on for 3/4 hrs.

(v) In the presence of A-136, Mohd. Dossa informed after talking wth
Must af a Maj nu over phone that a |large quantity of arns and anmuniti ons
had | eft Dubai. He directed A-134 and Feroz (AA) to go to Dighi in
Mhasal a and informthe Custom O ficers about the said | anding and t hat
the appel |l ant woul d be maki ng ot her arrangements in this regard.

(vi) In the night of 09.01.1993, A-136 along with other accused persons
had gathered at Dighi Jetty for the | anding.

(vii) In the night, at about 11 p.m, A-136 was busy on wreless and was

trying to establish contact with the launch conmng from Dubai. He
left in a small boat and after sone tine returned with the | aunch.
(viii) After loading all the boxes, bags and silver ingots they all

left Dighi Jetty and on their way, the vehicles were intercepted by
the police. The appellant, A-134, A-30, A-82 negotiated with the
police and it was decided to release the trucks after Kkeeping silver
ingots as security in lieu of a bribe of Rs. 10 | acs.

(ix) He saw the boxes contained AK-56 rifles, enpty magazines, hand
grenades with pins in separate boxes, and ammunition for AK-56 rifles
in tin boxes.

(x) A- 136 asked Abdul Qayyumto proceed to Gujarat and to contact Mistafa
Dossa @ Mustafa Majnu (brother of Mhd. Dosa).

W are satisfied that the confession of A-134 fully corroborates in

mat eri al aspects with the confession of the appellant. It is also clear

that the appellant was a close confidant of Dossa brothers and he was given
the inportant task to ensure safe landing and its transportation to their
respective destinations and the appellant was al so present at the tinme when

Mohd. Dossa told A-134 and other co-accused that a large quantity of arns

and amunitions had | eft Dubai and directed A-134 and Feroz (AA) to go to

Di ghi in Masala and informthe custons officers about the |anding and that

the appel |l ant woul d be maki ng ot her arrangements in this regard.

Conf essi onal Statenent of U tam Shantaram Poddar (A-30)

Conf essi onal statenment of A-30 under Section 15 of TADA has been
recorded on 12.07.1993 (17:20 hrs.) and 15.07.1993 (17:00 hrs.) by Meera
Borvankar, the then Supdt. of Police, C D, Pune. A summary of the
confession of A-30 inplicating the appellant is as under:-

(i) He was a | andi ng agent and worked for Mhd. Dossa. He described A-136
as the "main person’ in the gang and that A-136 had asked A-30 to work
for Mhd. Dosa.

(ii) A-136 cane in his white Maruti car to Dighi on 09.01.1993.

(iii) A-136 was interacting with the ship carrying arns through a walkie
tal ki e.

(iv) After landing at Dighi on 09.01.1993, the vehicles were stopped at
Gondghar Phata by the police where V.K Patil (A-116) was present. A-
136 nade an offer of Rs. 10 lacs to A-116. 175 silver bricks were
there in local truck and 100 bricks in another truck. The police asked
what was in the boxes to which A-136 replied that the boxes contained
wat ches. Since there was no cash, A-136 gave silver bricks in lieu of
cash to police and left with the trucks.

Upon perusal of the confession of A-30 it is clear that the appellant
was a cl ose confidant of Mdhd. Dossa gang and he negotiated the release of
trucks with the police and further nisled themabout the contents of the
sare.

Conf essi onal Statenment of Jaywant Keshav Gurav (A-82)

Conf ession statenent of Jaywant Keshav Gurav (A-82) under Section 15
of TADA has been recorded on 04.05. 1993 and 06. 05. 1993 (10: 00 H's) by Shri
Ti karam Shrawan Bhal (PW191), the then Superintendent of Police, Alibaug,
Rai gad. A-82 does not specifically name the appellant but it corroborates
the fact that police officers of Shrivardhan PS had intercepted the truck



of Mohd. Dossa Gang and his 4/5 nen negotiated with the police.
Conf essi onal Statenment of Janardhan Pandurang Gambas (A-81)

Conf essional statement of A-81 under Section 15 of TADA has been
recorded on 20.05.1993 (17:30 hrs.) and 21.05.1993 (17:15 hrs.) by Shri
T.S. Bhai, the then Supdt. of Police, Raigad-Alibaug, Mharashtra. The
prosecution submitted that the confession of A-81, a fishernan, who
participated in the landing at Dighi, corroborates with the fact that the
appel l ant was talking on wireless after which a trawmer came wthin 10
m nutes towards the Jetty. They wunloaded silver bricks and 30 bundles
wrapped in gunny clothes around the box and 30 military col oured bags.

198) It is contended by the counsel for +the appellant that the
confession statements of A-30, A-81 and A-82 <cannot be read in evidence
agai nst A-136 as they were recorded prior to anmendnent of TADA i.e. before
22.05.1995. Since we have already dealt with the simlar objection in the
earlier part of our order, thereis no need to traverse the sane once
agai n.

Deposi tion of Prosecuti on Wtnesses:

199) The prosecution has relied upon the depositions of severa
prosecuti on witnesses to establish the involvenent of the appellant in
the crimnal conspiracy. The relevant facts from the deposition of
wi tnesses that incrinmnate the appellant have been enunerated bel ow
Deposi tion of Dinesh Gopal Nakti (PW95)

Hi s deposition reveals that he worked as a | abourer with Uttam Poddar
(A-30). He deposed further that around 12 persons gathered on 09.01.1993 on
the instructions of Utam Poddar to | oad several bags at Dighi in a tenpo.
Deposition of PW95, therefore, corroborates with the confession of A-136,
that Uttam Poddar arranged for |abourers for |oading and unl oading of goods
at Dighi on 09.01.1993 and that |anding took place on the sane day.

Deposi tion of Krishnakant Nathuram Birade (PW 96)

PW 96 was anot her | abourer present at Dighi Jetty during the |anding.
H s deposition also corroborates with the confession of A-134 and PW95 in
that Uttam Poddar (A-30) arranged for |abourers for I|oading and unloading
of goods at Dighi Jetty on 09.01.1993.
Deposition of Dilip Bhiku Pansare (PW97)

PW 97 reveal s as under: -

(1) He was working as a Mechanic in the State Transport Corporation

(ii) He drove one of the two trucks bearing no. 5533 in which silver, as
told to himby Shabbir Kadri, was |oaded on 9.1.1993 at Dighi Jetty.

(iii) He stated that at Gondghar Phata he was stopped by a police jeep

(iv) He stated that police nmen boarded the truck no. 5533 and started
shouting that there was silver in the truck.

(v) He stated that, in the neanwhile, another truck also canme follow ng
his truck and the police nen al so boarded the truck and the persons
who were travelling in the said truck said 'Saab Andar WMath Jao,
Andhar Kaanch ka Sanan Hai’' The person fromthe other truck started
shouti ng chacha, M C Chacha.

(vi) He stated that thereafter Shabbir Kadri canme and started asking Pati
Sahib (A-116) ’'what had happened’

(vii) He stated that he took A-116 nearby a white car which was stationed
behind the said truck

(viii) He stated that meanwhile A-30 and A-82 also cane there and the
di scussi on took place for about half an hour

(ix) He stated that, thereafter, 5 silver bricks were taken out of truck
no. 5533 and kept in the police jeep.

(x) He stated that when he left the said spot, the other truck alongwth
police jeep was still there

(xi) He stated that the person who shouted to take out the Kkeys of his
truck was at the rear side portion of the truck

(xii) He stated that the police checked his truck for 15 ninutes and
took 10 m nutes for checking the other truck

(xiii) He stated that the appellant thereafter came to village
hanghar al ong with other co-accused and un-|oaded truck bearing no.
5533.

The above deposition of PW97 corroborates with the confession of the
appel l ant (A-136) that goods which had |landed at Dighi were loaded in a



truck and the sane were intercepted by the police officers and after

negotiations, it were let off.

200) Upon perusal of the entire evidence as placed by the prosecution the

foll owi ng facts energe: -

(i) The appell ant was a close confidant of Mhd. Dossa gang and was cl ose
to Dossa brother and did everything to win over their confidence;

(ii) The appellant was aware of the contents even prior to the landing of
the goods at Dighi Jetty which fact is clearly discernible from his
own confession and confession of A-134;

(iii) The appellant was given the inportant task of safe landing and its
transportation to respective destinations;

(iv) The appellant was coordinating with the launch which fact is duly
corroborated even by the depositions;

(v) The appellant negotiated with police officer for release of the
goods.

Thus, in view of the above, we reach inescapable conclusion that the
appel lant has rightly been convicted and sentenced by the Designated Court.
The appeal is liable to be disnissed.

Appeal by the State of Mharashtra through CBI:
Crimnal Appeal No. 1023 of 2012
201) As regards the appeal filed by the State for conviction under charge
mentioned at head firstly, it is to be noted that the Designated Court has
hel d that A-136 acquired knowl edge of arnms and amunitions at Dighi Jetty
when t he goods were being unl oaded and has not played any further role
except the transportation of the sane fromDi ghi Jetty to Gondghar Phata
where they were intercepted by the police party. After careful exam nation
of all the materials placed, we are of the viewthat in the absence of any
positive evidence, A-136 cannot be convicted under the charge nentioned at
head firstly, 1i.e., <conspiracy and the Designated Court has rightly
acquitted himfromthe said charge. |In the light of the above discussion,
the appeal of the State is liable to be dism ssed.
202) Considering the evidence brought on record, the Designated Court held
(Part 11):
"43- A) The aforesaid material in confession of A-136 not only
reveals his own involvenent in Dighi |anding episode and hinself had
becone aware at Dighi Jetty that the material brought by sea were al so
containing arns and amunitions but also discloses involvenment of
ot her co-accused in conmm ssion of an act as depicted by the sane.

43-B) The corroborative naterial to the matters found in confession of
A-136 regarding his such a deep involvenent in Dighi |anding episode
is also found in confession of co-accused A-30, 81 & 134.

43-C) Thus carefully considering nmaterial contained in confession of A-
136 and that of the aforesaid co-accused definitely leads to the
concl usi on of A-136 who was close associate of Mhamed Dossa and

Miust af a Dossa the main person responsible for Dighi |anding, having
committed the offences for which he was charged with at head 2nd |y to
3rd ly.

133) Now considering the acts committed by A-136 and nore particularly
his continuing with the convoy containing arns, his participation in
settlenent with the police for allowi ng the convoy to proceed further
inspite of his later on know edge that the same was contai ni ng weapons
in light of the aforesaid observation |leads to no other concl usion but
hi nsel f having continued to commit the |anding operation and further
overt acts now for achieving the object of conspiracy. Simlarly
taking into account that the contraband goods were to contain arnms and
ammunition i.e. the snmuggl ed goods which could not have been put for
any lawful use fortifies the conclusion of A-136 having abetted the



acts which were cormitted by the conspirators and/or rendered the
assistance to them by contravening the provisions of law Such a
conclusion legitimtely flows fromthe said material even accepting
that A-136 had earlier no know edge that the goods which had arrived
at Dighi Jetty were containing the arns.

271) Now considering the liability of A-136 as revealed from the
earlier discussion but without once again repeating the dilation nade
earlier it can be said that the sane having revealed that A-136 had
becone aware about the nature of goods after he was told regarding the
same and the direction of accused Mustafa Dossa by A-134. As dilated
earlier, it is clear that though A-136 had continued with the said
operation i.e. the operation of smuggling for which he had agreed
earlier and in the process having committed the offence u/s.3 (3) of

TADA still he cannot be said to be guilty for the offence of
conspiracy to which A-134 was said to be party. Needless to add that
considering the acts conmitted by A-136, his Iliability renained

confined to having cormitted the offence u/s.3(3) and Sec. 6 of TADA".

Sent ence:

203) It is contended by the counsel for the appellant that A-136 was
arrested on 04.11.1999 and has al ready undergone the sentence of about nore
than 8 = (eight and a half) years of actual inprisonnent. The Designated
Court al so heard the appellant on the quantum of sentence. Taking note of
all the materials and proved charges nmentioned at head secondly and
thirdly, we are satisfied that the sentence awarded by the Designated Court
cannot be said to be excessive. On the other hand, we are of the view that
the sentence awarded by the Designated Court to the appellant is
justifiable and acceptable, hence, the appeal is liable to be dism ssed.

Crimnal Appeal Nos. 976-977 of 2008

Nasir Abdul Kader Kewal
@ Nasir Dakhla (A-64) ... Appel I ant (s)

VS.

The State of Mbharashtra,
t hrough STF, CBI, Minbai ... Respondent ( s)

*kkkkkkxk

204) M. Priyadarshi ©Manish, |earned counsel appeared for the appellant (A-
64) and M. Mikul CQupta, Ilearned senior counsel duly assisted by M.
Sat yakam | earned counsel for the respondent.

205) The present appeals are directed against the final judgnent and order
of conviction and sentence dated 05.10.2006 and 31.05.2007 respectively,
wher eby the appell ant (A-64) has been convicted and sentenced to rigorous
i mprisonment (RI) for life by the Designated Court wunder TADA for the
Bonbay Bonb Bl ast Case, Greater Bonbay in B.B.C. No.1/1993.

Char ges:
206) A comon charge of conspiracy was franed against all the co-
conspirators including the appellant (A-64). The relevant portion of the
sai d charge is reproduced hereunder
"During the period fromDecenber, 1992 to April, 1993 at various
pl aces in Bonbay, District Raigad and District Thane in India and



outside India in Dubai (U A E ) and Pakistan, entered into a crimna
conspiracy and/or were menbers of the said crimnal conspiracy whose
object was to commit terrorist acts in India and that you all agreed
to coommit following illegal acts, nanely, to commit terrorist acts
with an intent to overawe the Governnent as by Ilaw established, to
strike terror in the people, to alienate sections of the people and to
adversely affect the harnmony anongst different sections of the people,
i.e. H ndus and Muslinms by using bonbs, dynanites, hand grenades and
ot her expl osive substances |ike RDX or inflammbl e substances or fire-
arns like AK-56 rifles, carbines, pistols and other |ethal weapons, in
such a manner as to cause or as likely to cause death of or injuries
to any person or persons, loss of or damage to and disruption of
supplies of services essential to the life of the community, and to
achi eve the objectives of the conspiracy, you all agreed to snuggle
fire-arnms, amunitions, detonators, hand grenades and high expl osives
like RDX into India and to distribute the sane anongst yourselves and
your nmen of confidence for the purpose of conmitting terrorist acts

and for the said purpose to conceal and store all these arns,
ammuni ti ons and expl osives at such safe places and anongst yoursel ves
and with your nen of confidence till its use for conmitting terrorist

acts and achieving the objects of crimnal conspiracy and to dispose
of f the sanme as need arises. To organize training canps in Pakistan
and in India to inport and undergo weapons training in handling of
arnms, ammunitions and explosives to commit terrorist acts. To harbour
and conceal terrorists/co-conspirators, and also to aid, abet and
knowi ngly facilitate the terrorist acts and/or any act preparatory to
the commission of terrorist acts and to render any assistance
financial or otherw se for acconplishing the object of the conspiracy

to commit terrorist acts, to do and conmit any other illegal acts as
were necessary for achieving the aforesaid objectives of the crimna
conspiracy and that on 12.03.1993 were successful in causing bonb

expl osi ons at Stock Exchange Building, Air India Building, Hotel Sea
Rock at Bandra, Hotel Centaur at Juhu, Hotel Centaur at Santacruz,
Zaveri Bazaar, Katha Bazaar, Century Bazaar at Wrli, Petrol Punp
adj oi ni ng Shiv Sena Bhavan, Plaza Theatre and in | obbing handgrenades
at Macchi mar Hi ndu Col ony, Mahim and at Bay-52, Sahar Internationa

Airport which left nore than 257 persons dead, 713 injured and
property worth about Rs.27 crores destroyed, and attenpted to cause
bonb expl osi ons at Nai gaum Cross Road and Dhanji Street, all in the
city of Bonbay and its suburbs i.e. wthin Geater Bonbay. And
thereby comitted of fences puni shabl e under Section 3(3) of TADA (P)
Act, 1987 and Section 120-B of IPC read wth Sections 3(2)(i)(ii),
3(3)(4), 5 and 6 of TADA (P) Act, 1987 and read with Sections 302

307, 326, 324, 427, 435, 436, 201 and 212 of Indian Penal Code and
of fences under Sections 3 and 7 read with Sections 25 (1A), (1B)(a) of
the Arns Act, 1959, Sections 9B (1)(a)(b)(c) of the Explosives Act,
1884, Sections 3, 4(a)(b), 5 and 6 of the Explosive Substances Act,
1908 and Section 4 of the Prevention of Danage to Public Property Act,
1984 and within ny cogni zance."

In addition to the above-said principal charge of conspiracy, the
appel l ant was al so charged on the follow ng counts:

At head Secondly; He intentionally facilitated conmission of terrorist

acts and acts preparatory to terrorist acts by:

a) Going to Pakistan alongwith his co-conspirators via Dubai and
acquiring weapons training in handling of arns and amunitions and
expl osives with the object of comritting terrorist acts;

b) Participating in the landing and transportation of ar ns,
ammuni ti ons and expl osives smuggled into India by Tiger Menon and
hi s associ ates at Shekhadi ;

c) Attending conspiratorial neetings at the residence of Nazir Ahned
Anwar Shai kh @ Babl oo and Ms. Mobi na @ Baya Mbosa Bhi wandi wal a;



d) Participating in filling RDX in vehicles on the intervening
ni ght of 11th/12th March 1993, at Al -Hussaini Building, with the
obj ect of causing explosions in Bonbay.

207) The charges nmentioned above were proved agai nst the appellant (A-64).
The appel | ant has been convicted and sentenced for the above said charges
as under:

Convi ction and Sentence:

i) The appel | ant has been convicted for the offence of conspiracy read
with the of fences described at head firstly and sentenced to R for Ilife
along with a fine of Rs. 25,000/-, in default, to further undergo Rl for 6
mont hs. (charge firstly)

ii) The appel |l ant has al so been convicted under Section 3(3) of TADA for

conmi ssi on of offences at head secondly and sentenced to RI for 1life along
with a fine of Rs. 25,000/-, in default, to further undergo R for 6
nmont hs. (charge secondl y)

Evi dence

208) The evi dence against the appellant (A-64) is in the formof:-

(1) hi s own confessi on;

(ii) confessions nmade by other co-conspirators; (co-accused);

(iii) testinony of prosecution wtnesses; and

(iv) documentary evidence.

Conf essi onal statenent of Nasir Abdul Kader Kewal @ Nasir Dakhla (A-64)

209) The invol venent of the appellant in the conspiracy is evident from

his own confession recorded under Section 15 of TADA on 22.01.1995 (9:15

hrs.) and 24.01.1995 (9:45 hrs.) by Shri H C. Singh (PW474), the then

Superi ntendent of Police, CBI/SPE/STF, New Delhi. The said confessional

statement is sunmarized herei nbel ow -

(i) H s father-in-law used to run the business of "matka’ in Bandra. He
joined his business in 1984, after his marriage. After one vyear, he
started his own business of "matka’ at Mahimalongwith his father-in-
| aw during which period he got introduced and acquainted wth Javed
Chi kna (AA), Yeda Yakub, Anwar Theba and others. He also described
Javed Chikna as the ’'dada’ of that area - Mahim

(ii) The 'matka' business of his father-in-law cl osed down. Thereafter, A-
64 worked as a driver with one Alangir Mittonwal a of Mahim

(iii) During Decenber, 1992, riots, Muttonwala's car was burnt down and the
appel l ant was rendered jobless. So, he asked Javed Chi kna for a job.

(iv) He again net Javed Chikna for the purpose of job in the last week of
January, 1993, at which time, Javed Chi kna was waiting for Tiger Menon
near Mahi m Dargah al ongwi th Anwar Theba (AA), Abdul Gani Ismail Turk
(A-11), Shafi zariwala (AA) and Rafique Madi (A-46).

(v) At that tinme, he got introduced to Tiger Menon. He told Tiger that he
was unenpl oyed on which Tiger asked the appellant for his passport
whi ch he handed over to Javed Chikna.

(vi) He knew that Tiger Menon and his fanily nmenbers were residing at Al-
Hussai ni Buil ding in Mahi m since 1990-91.

(vii) Javed Chi kna, Anwar Theba, Abdul Gani Ismail Turk, Shafi Zariwala and
Rafique Madi used to visit Tiger's place and acconpanied him
sonewher e.

(viii) The appel |l ant knew t hat Ti ger Menbn was a smuggler and a ’'big
don’ .

(ix) Javed Chikna told himto cone to Soda Factory at Mahim at 8.30 p.m
as he had to go alongwith others for <collection of Tiger Menon s
consi gnnent .

(x) Accordingly, the appellant went to Soda factory and from there he
went to Hotel Persian Darbar, Panvel alongwith Shafi Jariwala and
Farooq Pawal e (A-16) in a blue col oured Conmander jeep.

(xi) Tiger Menon had also arrived there after sonetime alongwith Abdul
Gani .

(xii) Thereafter, they all went to Hotel Big Splash, Alibaug where Javed
Chi kna and others were already present. They all spent the night at
Hotel Big Splash. Next day, Dawood Taklya (A-14) and Dadabhai (A-17)
had come to neet Tiger Menon and after talking to them Tiger told
everyone that a consignment would reach the seashore at night.

(xiii) Ti ger Menon al so instructed themto surround Police or Custons



officers in case they arrived. On this, he informed ".... W were al
ready to follow the instructions of Tiger Menon..."

(xiv) The appellant went to Shekhadi alongwith others where Tiger gave him
and others a revolver and told themto renain close to the shore.

(xv) The goods/consi gnment (60-70 |arge packets) arrived by sea were
brought to the coast by Tiger and ot hers.

(xvi) The above packets were unl oaded by sone villagers depl oyed by Dawood
Takl ya and then | oaded into a truck and transported to Waghani Tower.

(xvii) On reachi ng Waghani Tower, the aforesaid packets were opened
It contained arns, explosives and cartridges. All the arnms were kept
in the secret cavities nade in the jeeps.

(xviii) Thereafter, Tiger Menon directed the appellant and A-12 to drive
one of the above jeeps containing arnms filled in cavities therein to
Bonbay and to park the sanme outside Shanti Nursing Home |I|eaving the
keys inside the vehicle.

(xix) Accordingly, the appellant and A-12 drove to Bonbay and took a
stopover at Khandal a. The appellant got scared after seeing the arns
and therefore he sneaked out of the hotel room at Khandala when A-12
was asleep and went to Bonbay by a State transport bus.

(xx) The appellant was paid Rs. 2,000/- by Javed Chi kna for the above work
at Shekhadi

(xxi) After few days, he went alongwith Yeda Yakub, Riyaz Khatri, Karinulla
(all absconding), deceased Akbar, Ehtesham (A-58) and Miunna (A-24) to
Shekhadi again and participated in the [anding of arms and anmunitions
and expl osi ves.

(xxii) It had come to his know edge that the aforesaid arms were going
to be used to take revenge agai nst Hindus for the denolition of Babri
Masjid and that the wires brought by Shafi in his jeep were going to
be used to cause blasts in Bonbay.

(xxiii) On 17.02.1993, he went to Dubai via Enmirates flight. Fromthere, he
al ongwith other co-accused went to Pakistan. At |Islanmabad, their
passports and tickets were not checked.

(xxiv) He was given a fake name - ' Abdullah’ in Pakistan. A-12
told himthat they were to be given training in use of arnms for taking
revenge agai nst Hi ndus.

(xxv) Thereafter, he underwent weapons training. The training was given by
the officers of Pakistan Arnmny.

(xxvi) After conpletion of the training, he alongwith others went
back to Dubai. There were arrangenents to board the flight for Duba
wi t hout any checking at |slanmabad Airport. After reaching Dubai, their
passports were checked but no body asked themas to where they had
gone; Tiger gave 150 dirhans to each one of them and adnini stered oath
of maintaining secrecy regarding the aforesaid training and for taking
revenge agai nst Hindus for the denolition of Babri Msjid by swearing
on the Quran.

(xxvii) Before leaving from Dubai to Bonbay, they were told by Tiger Menon
that their passports did not bear any stanp regarding their visit to
Paki stan and for the sane reason directed themto go through Counter
No. 3 during their arrival at Bonmbay Airport in order to avoid any
probl em

(xxviii) Then he ret ur ned to Bonbay and after 2-3 days, he
attended/ participated in a neeting at the residence of A-96 on
06. 03. 1993 where everyone who received training in Pakistan was
present.

(xxix) At the aforesaid neeting, at the behest of Tiger Menon, the
appel lant formed a group with A-100 and they were assigned the task of
reconnai ssance of Sahar Airport for throwing of hand grenades on
aircrafts.

(xxx) Accordingly, on the next day, i.e., on 07.03.1993, he alongwith PW2
and A-100 conducted the survey of Sahar Airport and realized the
difficulty in execution of the sane.

(xxxi) In the meeting at Babloo's place on 08.03.1993, A-64 and A-100
expressed the above difficulty to Tiger Menon, but Tiger did not agree
toit and told themthat the task has to be executed by any neans.

(xxxii) He also participated in the second neeting at the residence of A-96
on 10. 03. 1993 where Tiger Menon directed everyone present therein to
be ready for their respective works. Al the people present there
replied that they all were ready.

(xxxiii) He was present at Al -Hussaini building on the night of 11.03.1993



and he saw RDX being loaded in vehicles. At the instance of Javed
Chi kna, he al so brought 15-16 sacks of iron scrapings kept outside the
bui | di ng conpound and kept it between the RDX | oaded in the vehicles.

(xxxiv) The appellant stated that the material (RDX) wused at Al-Hussain
was sinilar to the nmaterial he saw at Shekhadi and Waghani Tower and
it appeared to himthat this material was being | oaded in the vehicles
for the purpose of causing bonb bl asts.

(xxxv) The appellant was present at Al-Hussaini building till 3 a.m and
Ti ger Menon was al so present there

(xxxvi) The appellant and Parvez decided that in future they would not
participate in any such activities.

(xxxvii) After the blast, he went to several places, viz., Ahnedabad,
Aj mer, Karnataka and then to Hyderabad fearing arrest by the police.

210) On perusal of the aforesaid confessional statement of the appellant

(A-64), the follow ng facts emerge:

(i) The above confession of the appellant brings out and establishes his

role/involvenent in the conspiracy by way of his close association wth

Javed Chi kna (AA), one of the key conspirators;

(ii) The appellant participated in both the Ilandings of arns and

ammuni ti ons and expl osives at Shekhadi with conplete knowl edge of the

articles smuggl ed and their purpose;

(iii) The appellant participated in the transportation of arns to Bonbay;

(iv) The appellant participated in the weapon training at Pakistan

(v) The appel | ant participated in the conspiratorial neetings at Mbina's

as well as Babloo’s residence where plans were chalked out for comitting

terrorist acts.

(vi) The appellant was present at the residence of Tiger Menon at Al-

Hussaini Building on the i nt ervening ni ght of 11/12.03. 1993 and

participated in the filling of RDX for the purpose of causing explosions in
various parts of Bonbay.

(vii) The appellant took oath that he alongwith others wll do
"Jehad’ and will take revenge agai nst Hi ndus and he, on being asked by the

Tiger to be ready, replied that he was ready.

211) It has been contended on behal f of the appellant that his confession
was recorded at mdnight. The said contention is not supported by any
record, in fact, the confession was recorded at 9.45 a.m onwards. The
scrutiny of his confession and the procedure followed shows that the
appel I ant has nade the above confession voluntarily, wthout any pressure
or coercion and the same has been recorded after following all the
saf eguards prescribed wunder Section 15 of TADA and the rules franed
thereunder. The said fact has al so been proved by Shri H C. Singh (PW
474) .

Conf essional Statenents of co-accused

212) Apart fromhis own confession, the involvenent of the appellant has
al so been disclosed in the confessional statements of the following co-
accused. The legality and acceptability of the confessions of the co-
accused has already been considered by wus in the wearlier part of our
di scussion. The said confessions insofar as they refer to the appellant (A-
64) are sunmarized herei nbel ow

Conf essi onal Statenent of Parvez Nazir Ahned Shai kh (A-12)

Conf essional statement of A-12 under Section 15 of TADA has been
recorded on 18.04.1993 (14:00 hrs.) and 21.04.1993 (06:50 hrs.) by Shri
Prem Krishna Jain (PW189), the then DCP, Zone X, Bonbay. The said
confession reveal s as under:

(i) A-12 participated in the landing of arms at Shekhadi and one jeep
filled with arnms was entrusted to himand the appellant.

(ii) The appellant left for Bonbay without inform ng him

(iii) After the second | anding at Shekhadi, the appellant canme to stay over
at Hotel Persian Durbar, Panvel where A-12 was al so staying.

Conf essi onal Statenment of Bashir Ahned Usman Gani Khairulla (A-13)

Conf essi onal statenment of A-13 under Section 15 of TADA was recorded
on 16.05.1993 (10:30 hrs.) and 18.05.1993 (17:15 hrs.) by Shri Krishan La
Bi shnoi (PW193), the then DCP, Zone 111, Bonbay. The said confession
reveals that the appellant attended the conspiratorial nmeeti ng on
10. 03. 1993 at Mobina's residence in Bandra.



Conf essional Statement of Intiaz Yunus Mya Ghavate (A-15)

Conf essi onal statement of A-15 under Section 15 of TADA was recorded
on 07.05.1993 (12:30 hrs.) and 09.05.1993 (13:30 hrs.) by Shri Krishan Lal
Bi shnoi (PW193), the then DCP, Zone |Il, Bonbay. The said confession
reveal s that the appellant participated in the | anding at Shekhadi .

Conf essi onal Statenent of Mhd. Farooq Mohd. Yusuf Pawal e (A-16)

Conf essi onal statement of A-16 under Section 15 of TADA was recorded
on 20.05.1993 (16:30 hrs.) and 22.05.1993 (16:45 hrs.) by Shri Sanjay
Pandey (PW492), the then DCP, Zone-VIII, Bonmbay. The said confession
reveal s that:

(i) The appel |l ant, Usman and Parvez Qureshi were friends of Javed Chikna
and were 'brutal’ persons;
(ii) At the instance of Javed Chi kna, A-16 acconpanied himto Shekhadi in

a blue coloured jeep alongwith the appell ant and ot hers.

Conf essi onal Statenment of Shahnawaz Abdul Kadar Qureshi (A-29)

Conf essi onal statement of A-29 under Section 15 of TADA was recorded
on 18.05.1993 (18:30 hrs.) and 21.05.1993 (14:45 hrs.) by Shri Krishan Lal
Bi shnoi (PW193), the then DCP, Zone 1I1l, Bonbay. The said confession
reveal s as under:

(1) The appel | ant acconpani ed Javed Chi kna, A-29 and others in a blue
col oured Comander jeep at the tinme of the first landing of arns at
Shekhadi .

(ii) The appellant alongwith A-29 and others went in a jeep to Wghani
Tower .

(iii) A-29 nmet the appellant in Dubai.

(iv) The appellant was present at Al-Hussaini building (house of Tiger) on
11. 03. 1993.

Conf essi onal Statenent of Zakir Hussai n Noor Mohd. Shai kh (A-32)

Conf essi onal statement of A-32 under Section 15 of TADA was recorded
on 16.05.1993 (11: 25 hrs.) and 19.05.1993 (17:30 hrs.) by Shri Krishan Lal
Bi shnoi (PW193), the then DCP, Zone 111, Bombay. The said confession
reveal s that the appellant underwent training at Pakistan where he was
given a fake name ' Abdul | ah’.

Conf essi onal Statenent of Abdul Akhtar Khan (A-36)

Conf essi onal statement of A-36 under Section 15 of TADA was recorded
on 19.05.1993 (17:40 hrs.) and 21.05.1993 (18:20 hrs.) by Shri Krishan Lal
Bi shnoi (PW193), the then DCP, Zone 111, Bonmbay. The said confession
corroborates the fact that the appellant travelled to Pakistan via Dubai
wher e he underwent weapons training.

Conf essi onal Statenent of Feroz @ Akram Amani Malik (A-39)

Conf essi onal statenment of A-39 under Section 15 of TADA was recorded
on 19.04.1993 (22:30 hrs.) and 23.04.1993 (20:50 hrs.) by M. P.D. Pawar
(PW185), the then DCP, Zone V, Bonbay. The said confession reveals as
under:

(i) On 07.03.1993, the appellant took A-39 to Babl oo’s house where Tiger

Menmon and others also arrived after sonmetinme and a neeting was hel d.
(ii) On 10.03.1993, the appellant had conme alongwith Javed Chikna and

others to Bandra. Tiger Menon also cane there and informed them that

they were required to do the work and for that they will be paid Rs.

5, 000/ - each.

Conf essional Statement of Mhd. Rafiqu Misa Mariwala @Rafiqg Mdi (A
46)

Conf essional statenment of A-46 wunder Section 15 of TADA was
recorded on 21.04.1993 (19:00 hrs.) and 23.04.1993 (21:25 hrs.) by Shri
Krishan Lal Bishnoi (PW193), the then DCP, Zone Ill, Bonbay. The said
confession reveals that the appellant participated in the landing at
Shekhadi .

Conf essi onal Statenment of Nasim Ashraf Sherali Barnmare (A-49)



Conf essi onal statement of A-49 wunder Section 15 of TADA was
recorded on 16.05.1993 (9:30 hrs.) and 18.05.1993 by Shri Krishan Lal
Bi shnoi (PW193), the then DCP, Zone Ill, Bonbay. The said confession
reveals that the appellant participated in the weapons training at
Paki st an.

Conf essi onal Statenment of Shaikh Ali Shai kh Urar (A-57)

Conf essi onal statement of A-57 wunder Section 15 of TADA was
recorded on 19.04.1993 (12:00 hrs.) by Shri Krishan Lal Bishnoi (PW
193), the then DCP, Zone IIl, Bonbay. The said confession reveals as
under:

(i) The appel l ant was a friend of Javed Chi kna.

(ii) On 08/09.02.1993, A-57 went to neet Javed Chikna at Soda Factory
where he told himthat they all have to go sonewhere. At that
time, the appellant was al so present there.

(iii) Thereafter, all of themwent to a place via Goba H ghway using a
car.

(iv) On 10.02.1993, Shafi took A-57, the appellant and others to Hotel
Persian Darbar by a jeep where they all had | unch.

(v) A-57 attended a neeting at a flat in Bandra on 10.03.1993 where
the appellant and many others were also present. In the said
nmeeting, Tiger Menon gave a provoking lecture on taking revenge
owing to Muslins being killed in the riots; at the instance of
Ti ger Menmon, groups were formed to execute the plans to cause
bl ast s.

(vi) On the intervening night of 11/12.03.1993, Javed Chi kna asked the
appel lant to |l oad Black Soap in the garage. The appellant and A-57
filled iron pieces in the Commander jeep.

Conf essi onal Statenment of Shai kh Mohd. Eht esham ( A-58)

Conf essional statement of A-58 wunder Section 15 of TADA was
recorded on 15.05.1993 (9:30 hrs.) and 12.06.1993 by Shri Sanjay Pandey
(PW492), the then DCP, Zone-VIII|, Bonbay. The said confession reveals
the fact that the appellant was present at the tine of Ilanding at
Shekhadi .

Conf essi onal Statenment of @ul Mhd. Noor Mhd. Shaikh (A-77)

Conf essi onal statement of A-77 under Section 15 of TADA was
recorded on 17.04.1993 (14:10 hrs.) and 19.04.1993 (18:00 hrs.) by Shri
Krishan Lal Bishnoi (PW193), the then DCP, Zone Ill, Bonbay. The said
confession reveal s as under:

(i) The appel | ant went to Dubai from Bonbay on 17.02.1993 alongwth
ot hers.

(ii) From Dubai, the appellant went to Pakistan via PIA flight
al ongwi t h ot hers.

(iii) Al of the above participated in the training of arns and
amuni ti ons at Paki st an.

(iv) After conpletion of the training, they returned to Dubai and were
adm ni stered oath of secrecy and committing Jehad by Tiger Menon.

Conf essi onal Statenent of Mdhd. Rafiq Usman Shai kh (A-94)

Conf essi onal statement of A-94 wunder Section 15 of TADA was
recorded on 14.05.1993 (18:30 hrs.) and 16.05.1993 by Shri Krishan Lal
Bi shnoi (PW193), the then DCP, Zone Ill, Bonbay. The said confession
reveal s as under:

(i) He nmet the appellant and other co-accused persons in Dubai.
(ii) Al of themwent to |Islambad from Dubai .
(iii) Al of themparticipated in the training of arms and ammunition at

Paki st an.

(iv) After conpletion of the training and returning to Dubai, they all
were admi ni stered oath of secrecy by Tiger Menon.
Conf essi onal Statenent of Niyaz Mhd. @Aslam | gbal Ahned Shai kh (A-98)

Conf essi onal statement of A-98 wunder Section 15 of TADA was
recorded on 17.05.1993 (14:30 hrs.) and 20.05.1993 (11:30 hrs.) by Shri
Kri shan Lal Bishnoi (PW193), the then DCP, Zone Ill, Bonbay. The said
confession reveal s as under:

(i) The appel l ant participated in the weapons training at Pakistan
al ongwith A-98 and ot hers.
(ii) The appellant along with others was administered oath in order to



conbat ' Jehad’
(iii) The appellant returned from Dubai to Bonmbay on 03.03.1993
alongwith Gullu and A-98.

Conf essi onal Statenent of Mhd. Parvez Zul fikar Qureshi (A-100)

Conf essi onal statement of A-100 under Section 15 of TADA was
recorded on 15.04.1993 (23:30 hrs.) and 17.04.1993 (17:00 hrs.) by
Sanj ay Pandey (PW492), the then DCP, Zone-VIiIl, Bonbay. The said
confession reveal s as under:

(i) The appellant was a friend of Javed Chikna and he acconpanied
Javed Chi kna, A-100 and others while going to seashore in a jeep.

(ii) The appellant participated in the weapons training at Pakistan
al ongwith A-100 and ot hers.

(iii) After conpletion of the training, they returned to Dubai and were
adm ni stered oath of secrecy and of committing ’'Jehad” by Tiger
Menon.

213) A perusal of the confessional statements of all the above accused,

viz., A-12, A-13, A-15, A-16, A-29, A-32, A-36, A-39, A-46, A-49, A-57

A-58, A-77, A-94, A-98 and A-100 clearly establish the fact that it

corroborate with the confessional statement of the appellant (A-64).

After consideration of all the abovesaid confessional statenments of the

co-accused, the involvenment of the appellant in the conspiracy is

established in as nuch as: -

(i) He was closely associated with Javed Chi kna (AA) who was one of
the main conspirator in the blasts;

(ii) He actively participated in the |anding of arns and expl osives at
Shekhadi snuggl ed for the purpose of committing terrorist acts;

(iii) He went to Pakistan and underwent training in arns and anmuniti ons
and expl osi ves;

(iv) After conpletion of the aforesaid training, he took oath of
mai ntai ning secrecy and conmtting Jehad alongwith other co-
accused in Dubai at the instance of Tiger Menon;

(v) He participated in the conspiratorial neetings held at the
resi dence of Babl oo and Mbina where plans for executing the
bl asts were di scussed;

(vi) At the behest of Tiger Menon, he formed a group with A-100; they
were assigned the task of throwi ng hand grenades on aircrafts at
Sahar airport and conducting survey of the sane;

(vii) He conducted survey of Sahar Airport alongwith PW2 and A-100;

(viii) He actively participated in the filling operation carried
out at Al -Hussaini Builiding conpound on the intervening night of
11/ 12. 03. 1993.

(ix) On being asked by Tiger Menon to be ready, he replied that he was
ready to performhis job.

(x) He admtted his guilt by telling A-12 that he will not participate
in any such activities in future; and

(xi) After the blasts, he fled from Bonbay fearing the arrest.

214) M. Manish, | earned counsel for the appellant, contended that the

confession was subsequently retracted on 15.02.1995. It is also

contended that the confessional statenments of the co-accused above as
relied upon by the prosecution agai nst hi mwere subsequently retracted,
and therefore, it is not safe to base the conviction on any of the
af oresai d confessions. |t has been further contended on behalf of the
appel l ant that he was, in fact, arrested on 29.12.1994 though his arrest
has been shown on 03.01.1995 and on 04.01.1995, he was produced
before the Magistrate and that he was tortured, coerced and induced to
make a confession. The prosecution pointed out that upon perusal of the

order dated 04.01.1995, it is clear that no conplaint of any ill-

treatnent at the hands of police was nade by the appellant or his

counsel and further even during the remand till 25.01.1995 he was
permitted to meet his relatives and was allowed to consult his |awyer.

The prosecution further pointed out that the confession of the appell ant

was recorded on 22.01.1995 and 24.01. 1995 and on 04. 02. 1995, 20.02.1995

and 13.03.1995 he was produced before the Designated Court and on which

dates also no conplaint of any torture, coercion or ill-treatnent at the
hands of police was nade by the appellant. 1In fact, after recording of
the confession, on 25.01.1995, he was produced before the Magistrate
alongwith his confessional statenent. |In view of the sane, there is no



substance in the contention raised by the counsel for the appellant.
The legality and acceptability of the confessions of the co-accused has
al ready been considered by us in the earlier part of our discussion
Deposi tion of Prosecuti on Wtnesses:

215) Apart fromthe aforesaid evidence, the involvenent and the rol e of
the appellant in the conspiracy, as stated above, is disclosed by the
deposition of various prosecution w tnesses which are as under
Deposition of Mohd. Usman Jan Khan (PW?2)

The relevant material in his evidence is as follows: -

(i) PW2 knows the appellant. He identified the appellant in the

court.
(ii) He met the appellant and other co-accused on 02.02.1993 at
H ndustan Soda Factory and they all Ileft for Panvel and,

thereafter, to Alibaug in a blue coloured Conmander jeep and

stayed in the same room alongwith the appellant at Hotel Big

Spl ash, Ali baug.

(iii) On the sane day, at Hotel Big Splash, Tiger Menon convened a
meeting in which he addressed that Muslinms have suffered a lot in
the communal riots in Bonbay and Surat and they all have to help
himin taking revenge against Hindus for this. He also told them
that arnms and amunitions were about to arrive from Pakistan on
t hat day.

(iv) The appellant was present in the aforesaid neeting. Thereafter
all of themleft for Shekhadi Coast in two Comuander | eeps.

(v) The appellant was present at Waghani Tower where arns and
ammuni ti ons were transported and eventual ly opened, unloaded and
then stored in the Tower.

(vi) The appellant also participated in the second | andi ng at Shekhadi

(vii) The appel |l ant underwent training at Pakistan

(viii) On conpletion of the aforesaid training and after returning
to Dubai, PW2 alongwith the appellant and others took oath of
mai nt ai ni ng secrecy by swearing on the Quran.

(ix) The appellant attended the neeting at Shakil’s house on 07.03. 1993
where groups for surveying targets were forned. PW2 and the
appel lant were in the sane group

(x) The appel | ant and PW2 conducted survey of the Sahar Airport as a
prospective target.

(xi) The appellant attended neeting at Babl 00’ s resi dence on
08. 03. 1993.

(xii) The appellant attended neeting at Shakil’s resi dence on
10. 03. 1993.

The above deposition of PW2 duly corroborates with the confession of
the appellant as well as the confessions of the co-accused in as nuch as
the appell ant was present at H ndustan Soda Factory alongwith other co-
accused, participated in both the landings of arnms and explosives at
Shekhadi, was well aware of the fact that the aforesaid arnms and
amruni ti ons were snuggl ed and | anded for conmitting terrorist acts in
order to avenge the denolition of Babri Masjid and atrocities comitted
on Muslinms in the communal riots, participated in the weapons training
at Paki stan, took oath of maintaining secrecy and committing Jehad
al ongwith ot her co-accused in Dubai at the instance of Tiger Menon,
participated in the conspiratorial neetings and lastly he conducted
survey of the Sahar airport as a prospective target.

Deposition of Anthony S. Mathew (PW221)

At the relevant time, PW221 was working as an Inmigration O ficer
and proved the departure of the appellant to Dubai on 17.02.1993 from
Bonbay. The relevant entries on the Enbarkation Card (X-340) dated
17.02. 1993 concerning the departure which was duly stanped by him have
been marked as Exh Nos. 979 and 979-A
Deposi tion of Ranthandra Barkade (PW 231)

PW231 is an Inmmigration Oficer and has proved the arrival of the
appel l ant to Bombay on 03.03.1993 from Dubai. The rel evant endorsenents
on the Disenbarkation Card (X-373) dated 03.03.1993 concerning the
arrival have been marked as Exh. Nos. 1019 and 1019- A
Deposi tion of Abdul Siddiqui (PW367)

Furt her, the deposition of PW367 also proved that the appellant
went to Dubai on 17.02.1993 from Sahar Airport, Bonmbay. PW367 was al so
travelling to Dubai on 17.02.1993 by the same flight. H's deposition
reveal s the foll ow ng:



(i) He knew the appellant for the last 10 years as he resided in
Mahi m where the appellant al so resided.

(ii) He travelled to Dubai on 17.02.1993 by an Emrates Airlines
flight.

(iii) Wien PW367 was standing in the queue for boarding pass, he saw
t he appel | ant and Yeda Yakub who were also standing in the sane
gueue.

(iv) He identified the appellant in the court.

(v) In Dubai, he stayed in Hotel Del hi Darbar where he again met the
appel I ant.

The aforesaid deposition of PW367 corroborates with the confession of

the appellant as well as the evidence of PW2.

Deposition of Harishchandra Singh (PW474)

The confession of the appellant was recorded by PW474, the then
Superi ntendent of Police, CBI/SPE/ STF, New Del hi. H s deposition reveals
the foll ow ng:

(i) He had not taken any part in the investigation of the Bonbay
Bl ast s case.

(ii) He received a telephonic request from Deputy Superintendent of
Police, Rishi Prakash of CBI/STF, Bonbay, for recording the
confession of the appellant; accordingly, he reached the Bonbay
of fice on 22.01. 1995.

(iii) Thereafter, a witten request was nmade to him for recording the
said confession and after making endorsenent wupon the request
letter, he asked for the appellant to be produced before him

(iv) He ensured that the appellant was making a voluntary confession
and that he was not pressurized, coerced or threatened by anybody
to give the confession. He also gave himtime till 24.01.1995 for
re-consideration of his desire to make a confession

(v) On 24.01. 1995, the appellant was again produced before him They
were the only persons in the Chanber.

(vi) He ascertained whether sufficient time was given to the appellant
for re-consideration or not and warned the appellant that any
conf essi on made by hi mwoul d be used agai nst him

(vii) He recorded the confession of the appellant and also read it over
to him

(viii) The appellant told himthat the confession was correctly
recorded and the sane was al so signed by himas well as by PWA474.

216) We are satisfied with the deposition of PW474 that the confession

of the appellant was recorded in accordance with the prescribed rules

and after followi ng the due process of law. No discrepancy whatsoever
has been established on behalf of the appellant pertaining to the
af oresai d deposition.

Sent ence:
217) The prosecution pointed out that the appellant was given ful
opportunity to defend hinself on the question of quantum of sentence. H s

statenent was recorded on 06.10.2006 in which he prayed that the follow ng
factors, anongst others, may be considered while determining his sentence:
(i) He has been in custody since 03.01.1995

(ii) Hys wife is suffering fromTB and |low blood pressure since last 8
years and his son had suffered head injury;

(iii) He had been to Shekhadi under the inpression that it was I|anding of
silver goods and after realizing that it was not silver, he disassociated
hi nsel f fromthe | andi ng;

(iv) He was forced to participate in the second | anding since Tiger Menon,
Javed Chi kna and others had threatened to kill his fanm |y nenbers;

(v) In the said conspiratorial meetings, he protested to carry out any
operation as it was the nonth of Ranzan but he was threatened by Tiger and
Javed that he woul d be shot on the spot if he backs out;

(vi) If he gets a chance, he would be able to ook after his famly and
woul d be able to lead the life as a law abiding citizen; and

(vii) Utimtely, he was not involved in the commission of any terrorist
act and for the acts commtted by him he had undergone sufficient sentence
since he has been in custody for about 12 years (as on date approx. 18
years), so a lenient view be taken while awardi ng sentence to him

218) It is pointed out by the prosecution that all the above factors have
been duly considered by the Designhated Court and the aforesaid contentions
are devoid of any nmerit having regard to the fact that the appellant had
sufficient potential for conmssion of terrorist acts owing to have



acquired training in handling sophisticated arns and anmmunitions at
Paki stan. Further, it is stated that his contention that he was forced to
participate in the second |anding since Tiger Menon, Javed Chikna and
others had threatened to kill his famly nmenbers is not tenable as despite
being threatened at the time of first landing and after getting know edge
that the said | anding was of arnms and anmmunitions and expl osives, he chose
to remain silent instead of approaching the police or taking recourse to
I aw. Despite all this, he participated in the second | anding at Shekhadi
and noreover, he went to Pakistan at the instance of the sanme persons who
had threatened him Further, when Tiger Menon asked him to be ready, he
told himthat he was ready on the night of 11.03.1993.
219) It is clear that the contention on behalf of the appellant that he
di ssociated hinself at the time of the first landing at Shekhadi is not
made out in the light of other evidence on record. Further, the appellant
participated in the acts nentioned above wllingly and wth conplete
know edge. He knew that the arns and anmmunitions, RDX and hand grenades
whi ch were snuggled into India at Shekhadi would be used for conmmitting
terrorist acts. It is clearly established fromhis confession that Tiger
Menmon had told his associates that the smuggled arns were to be used to
take revenge for the denolition of Babri Masjid and for causing blasts in
Bonbay. As submitted, the above fact had cone to his know edge after the
| andi ng at Shekhadi and nuch before his going to Pakistan. Despite that,
he went to Pakistan via Dubai and received training in handling of arms and
amuni ti ons and expl osives. Even in Dubai, he attended the conspiratorial
nmeeting convened by Tiger Menon in which oath was adninistered to maintain
secrecy regarding the aforesaid training and to take revenge.
220) It is also relevant to note that after realizing that explosions took
pl ace at various places in Bonbay on 12.03.1993, the appellant absconded
and remai ned away fromthe clutches of law until he was arrested by the
police. He stayed at various places in assuned names in order to concea
his identity to avoid his arrest. Thus, his fleeing away after the
expl osi ons took place only goes to show his association and involvenment in
the conspiracy to cause blasts and, undoubtedly, he was a part of it. It
al so points out his guilt in the conmi ssion of the said acts in furtherance
of the conspiracy.
221) Therefore, in view of the entire evidence enunerated above, we hold
that the appellant was actively involved in the conspiracy to cause blasts
in Bonbay and in consequence of the said involvenment, he has conmmtted the
said of fences for which he has been charged and the sentence awarded by the
Desi gnated Court to the appellant is justified. Consequently, the appeals
fail and are liable to be disnissed.

Crimnal Appeal No. 616 of 2008

Sal i m Rahi m Shai kh @ Sal i m
Babu Wane (A-52) .... Appellant(s)

VS.
The State of Mbharashtra,
t hrough CBI - STF, Minbai .... Respondent (s)

222) M. Mustaq Ahned, |earned counsel appeared for the appellant (A-52)
and M. Mikul Gupta, |earned senior counsel duly assisted by M. Satyakam
| earned counsel for respondent (CBI)

223) The instant appeal is directed against the final order and judgnent
of conviction and sentence dated 04.12.2006 and 14.06.2007 respectively,
wher eby the appellant (A-52) has been convicted and sentenced to rigorous
i mprisonment (RI) for life by the Designated Court wunder TADA for the
Bonbay Bonb Bl ast Case, Greater Bonbay in B.B.C. No.1/1993.

Char ges:
224) A comon charge of conspiracy was franed against all the co-
conspirators including the appellant (A-52). The relevant portion of the
sai d charge is reproduced hereunder
"During the period from Decenber, 1992 to April, 1993 at various
pl aces in Bonbay, District Raigad and District Thane in India and
outside India in Dubai (U A E ) and Pakistan, entered into a crimna



appel |

conspi racy and/or were menbers of the said crimnal conspiracy whose
object was to comit terrorist acts in India and that you all agreed
to coomit following illegal acts, nanely, to commt terrorist acts
with an intent to overawe the Governnent as by Ilaw established, to
strike terror in the people, to alienate sections of the people and to
adversely affect the harnmony anongst different sections of the people,
i.e. H ndus and Muslinms by using bonbs, dynanites, hand grenades and
ot her expl osive substances |ike RDX or inflammabl e substances or fire-
arms |like AK-56 rifles, carbines, pistols and other |ethal weapons, in
such a manner as to cause or as likely to cause death of or injuries
to any person or persons, loss of or damage to and disruption of
supplies of services essential to the life of the community, and to
achi eve the objectives of the conspiracy, you all agreed to snuggle
fire-arnms, amunitions, detonators, hand grenades and high expl osives
like RDX into India and to distribute the sane anongst yourselves and
your nmen of confidence for the purpose of conmitting terrorist acts

and for the said purpose to conceal and store all these arns,
amrmuni ti ons and expl osives at such safe places and anongst yoursel ves
and wi th your nen of confidence till its use for conmitting terrorist

acts and achi eving the objects of crimnal conspiracy and to dispose
off the same as need arises. To organize training canps in Pakistan
and in India to inport and undergo weapons training in handling of
arnms, anmmunitions and explosives to commit terrorist acts. To harbour
and conceal terrorists/co-conspirators, and also to aid, abet and
knowingly facilitate the terrorist acts and/or any act preparatory to
the commission of terrorist acts and to render any assistance
financial or otherw se for acconplishing the object of the conspiracy

to commit terrorist acts, to do and conmit any other illegal acts as
were necessary for achieving the aforesaid objectives of the crimna
conspiracy and that on 12.03.1993 were successful in causing bonb

expl osi ons at Stock Exchange Building, Air India Building, Hotel Sea
Rock at Bandra, Hotel Centaur at Juhu, Hotel Centaur at Santacruz,
Zaveri Bazaar, Katha Bazaar, Century Bazaar at Wrli, Petrol Punp
adj oi ni ng Shiv Sena Bhavan, Plaza Theatre and in | obbing handgrenades
at Macchi mar H ndu Col ony, Mahim and at Bay-52, Sahar Internationa

Airport which left nore than 257 persons dead, 713 injured and
property worth about Rs.27 crores destroyed, and attenpted to cause
bonb expl osi ons at Nai gaum Cross Road and Dhanji Street, all in the
city of Bombay and its suburbs i.e. wthin Geater Bonbay. And
thereby committed of fences puni shabl e under Section 3(3) of TADA (P)
Act, 1987 and Section 120-B of IPC read with Sections 3(2)(i)(ii),
3(3)(4), 5 and 6 of TADA (P) Act, 1987 and read with Sections 302

307, 326, 324, 427, 435, 436, 201 and 212 of |Indian Penal Code and
of fences under Sections 3 and 7 read with Sections 25 (1A), (1B)(a) of
the Arns Act, 1959, Sections 9B (1)(a)(b)(c) of the Explosives Act,
1884, Sections 3, 4(a)(b), 5 and 6 of the Explosive Substances Act,
1908 and Section 4 of the Prevention of Danage to Public Property Act,
1984 and within ny cogni zance."

In addition to the above-said principal charge of conspiracy, the
ant was al so charged on the foll owing counts:

At head Secondly; The appellant comitted an offence puni shabl e under
section 3(3) of TADA by doing the follow ng overt acts:

(a) He participated in the training in handling of arns,
ammuni ti ons and expl osives in Pakistan for which he travelled in
a ficticious name as ’'Sali m Babu Wane’;

(b) He assisted in the preparation of vehicle bonbs by filling
expl osives therein, at Al-Hussaini Building for planting the
same at various places in Bonbay and its suburbs.

At head Thirdly; The appellant drove to Mahi m Causeway on 12.03.1993
al ongwith ot her co-accused in a Maruti Van bearing No. MP-13-D 385 and
| obbed hand grenades on the hutnments causing explosions resulting into



death of 3 persons, injuries to 6 others and damage to property worth
Rs. 50,000/- and thereby committed an of fence puni shabl e under section
3(3) of TADA read with Section 149 | PC

At head Fourthly; The appellant, alongwith other co-accused persons,
was a part of an unlawful assenmbly as nentioned above, while throw ng
the hand grenades at the said hutnments at Mhim Causeway, which
resulted in death, injuries and danage to properties and thereby
committed an of fence puni shabl e under Section 148 | PC

At head Fifthly; The appellant, by causing the death of 3 persons as
menti oned above, committed an offence punishable under Section 302
read with Section 149 | PC.

At head Sixthly; The appellant, by causing the abovesaid explosions,
whi ch caused death and injuries to various persons comitted an
of f ence puni shabl e under Section 307 read with Section 149 |PC

At head Seventhly; The appellant, by causi ng t he abovesai d
expl osions, which resulted in injuries to various persons also
committed an of fence puni shabl e under Section 324 read wth Section
149 | PC.

At head Eighthly; The appellant, by causing the aforesaid explosions,
which resulted into damage to the properties worth Rs. 50,000/ -,
committed an of fence puni shabl e under section 436 read wth section
149 | PC.

At head Ninthly; During the period from January, 1993, to 26th Apri
1993, the appellant possessed one 9nm nouser pistol and 48 cartridges,
whi ch he conceal ed at Benganwadi hutnments, Gowandi, unauthorisedly, in
a notified area of G eater Bonbay and thereby comitted an offence
puni shabl e under Section 5 of TADA.

At head Tenthly; The appellant, possessed arnms and ammunition and
conceal ed the same with intent to commit terrorist acts and thereby
committed an of fence puni shabl e under Section 6 of TADA

At head El eventhly; The appellant, by possessing the above nentioned
arms and ammuni tions, unauthorisedly, conmtted an offence punishable
under Section 3 and Section 7 read with Section 25(1-A) and 25(1-B)(a)
of the Arms Act, 1959.

225) The charges nmentioned above were proved agai nst the appellant (A-52).
The appel | ant has been convicted and sentenced for the above said charges
as under:

Convi ction and Sentence:

i) The appel | ant has been convicted for the of fence of conspiracy under
Section 3(3) of TADA and under Section 120-B of |PC and sentenced to RI for
life along with a fine of Rs. 25,000/-, in default, to further wundergo R
for 6 nonths. (charge firstly)

(ii) The appellant has al so been convicted for the comm ssion of offence
puni shabl e under Section 3(3) of TADA and sentenced to R for 10 years
alongwith a fine of Rs. 25,000/-, in default, to further undergo R for 6
nmont hs. (charge secondl y)

(iii) The appellant has al so been convicted for the conmission of offence
puni shabl e under Section 3(3) of TADA and sentenced to R for 14 years
alongwith a fine of Rs. 25,000/-, in default, to further undergo R for 6



nmont hs. (charge thirdly)

(iv) The appellant has al so been convicted for the conm ssion of such acts
as found proved under Section 148 of |IPC and sentenced to undergo Rl for 1
year. (charge fourthly)

(v) The appel |l ant has al so been convicted for the conmi ssion of such acts
as found proved under Section 302 read wth Section 149 of |PC and
sentenced to Rl for life along with a fine of Rs. 25,000/-, in default, to
further undergo RI for 6 nonths. (charge fifthly)

(vi) The appellant has been convicted for the conm ssion of such acts as
found proved under Section 307 read with Section 149 of [|IPC and sentenced
to Rl for 10 years along with a fine of Rs. 10,000/-, in default, to
further undergo RI for 3 nonths. (charge sixthly)

(vii) The appell ant has been convicted for the conmission of such acts as
found proved under Section 324 read with Section 149 of [IPC and sentenced
to Rl for 2 years. (charge seventhly)

(viii) The appel | ant has been convicted for the commission of such
acts as found proved under Section 436 read with Section 149 of |PC and
sentenced to RI for 10 years along with a fine of Rs. 5,000/-, in default,

to further undergo RI for 1 nonth. (charge eighthly)
(ix) The appellant has been convicted for the conm ssion of such acts as
found proved under Section 5 of TADA and sentenced to RI for 6 years along
with a fine of Rs. 25,000/-, in default, to further undergo R for 6
mont hs. (charge ninthly)
(x) The appel | ant has al so been convicted for the offence conmmitted under
Section 3 and Section 7 read with Section 25(1A) and 25(1B)(a) of the Arms
Act, 1959, but no separate sentence was awarded on the said count. (charge
el event hl y)

9.

10.

11.

Evi dence

226) The evi dence against the appellant (A-52) is in the formof:-
(i) his own confession;

(ii) confessions nmade by other co-conspirators; (co-accused);
(iii) testinony of prosecution w tnesses; and

(iv) docunmentary evidence

Conf essi onal statenment of Sali m Rahi m Shai kh @ Sal i m Babu W ane (A-52)

227) The invol venent of the appellant in the conspiracy is evident from
his own confession recorded under section 15 of TADA on 15.04.1993 (20:45
hrs.) and 18.04.1993 (10:30 hrs.) by M. P.D. Pawar (PW185), the then DCP
Zone V, Bombay. W were taken through his entire confessional statenent.
H s confession reveal s as under: -

(i) He was residing at Mahi mduring 1992-93 when riots took place

(ii) H's maternal aunt was killed during riots in January, 1993 and he
took oath to take revenge for her death.

(iii) On 11.02.1993, at the instance of Javed Chi kna (AA), he was taken by
Mohamed Usman Jan Khan (PW2) and Mhamed Farooq Mhamed Yusuf
Pawal e (A-16) to the Airport fromwhere he left for Dubai alongwth
others for training.

(iv) He knew Tiger Menon and was aware of his illegal activities.

(v) In Dubai, on 13.02.1993, he attended a neeting in which Tiger Menon
and Javed Chi kna di scussed about the communal riots.

(vi) On 14.02.1993, he alongwith Javed Chi kna and other co-accused, went
to Dubai fromlslamabad at the instance of Tiger

(vii) In Islamabad, on 17.02.1993, he alongwith others was taken to the
training canp in a jungle where they all were trained in firing arns,
openi ng and assenbling of LM5 throwi ng handgrenades, RDX, detonators
timer pencils etc.

(viii) On 28.02.1993, he alongwith other co-accused persons |left
| sl amabad and reached Dubai where Tiger Menon adninistered oath to
themon Quran that they will not fight with each other and wll not

di scl ose anyt hing about the said training and will cause |loss to those
persons who had caused |oss to their comunity.

(ix) On 03.03.1993, he alongwith others, returned to Bombay.

(x) Thereafter, he attended a neeting held by Tiger at the residence of
Babl oo at Khar in which they decided to blast bonmbs in Bonbay after



Ranzan.

(xi) Next day, he attended another neeting at Tiger’'s residence in which
Ti ger gave Rs. 5,000/- to each one of themand he was attached wth
the group of Usnan.

(xii) Next day, he also attended another neeting at the flat of Tiger
Menon.

(xiii) On 10.03.1993, he, alongwith PW2 and Firoz @kram Amani Malik
(A-39) went to Bharat Petroleum Refinery, Chenbur for survey.
Thereafter, they net Tiger Menon and informed him about t he
unfeasibility of causing blast at the said refinery owing to the
presence of security guards

(xiv) Thereafter, on the instructions of Tiger Menobn, he again went to
survey the said refinery along with Bashir and Zakir Hussain Noor
Mohamed Shai kh (A-32) and informed Tiger and Usman about the risk.

(xv) On 11.03.1993, he and others were told by Usman, in the presence of
Tiger, to throw hand grenades in Fishernen's colony, Mahim at which
tinme the appellant refused but agreed to drive the vehicle for them

(xvi) On the sane day, in the night, he went to the Tiger's residence at Al -
Hussai ni buil ding where Tiger, Javed Chikna and others were also
present. In the garage of the said building, he saw that RDX was
being | oaded into the vehicles and scooters. He parked sone of the RDX-
| aden vehicles outside the garage since he thought his hands would
beconme bl ack due to the col our of RDX

(xvii) On 12.03.1993, at about 2.00 p.m, he took a pistol wth
magazi nes and drove A-32, Mhamed Min Faridulla Qureshi (A-43) and
others in Tiger’s Maruti van containing 30 hand grenades to Mhim
sl ope Kol iwada, where the hand grenades were to be thrown as per the
pl an.

(xviii) After reaching Mahim Koliwada, while he was on the driver's seat
and the car engine being on, other persons sitting in the van came out
of the vehicle and threw hand grenades causing bl asts.

(xix) After throwing hand grenades, they inmrediately boarded the said
Maruti van which was driven by him and sped away towards Bandra
Recl amati on whereafter going a little ahead and taking a right turn
all five persons got dowmn fromthe van and left. At that tine, A-39
took the bag of hand grenades in which A-52's pistol was al so kept and
left with all others.

(xx) Thereafter, he (A-52) parked the vehicle there and went to Tiger’'s
house where he had parked his scooter and then went to Versova at his
cousin’s house.

(xxi) On the next day, since the police was investigating the blasts, he
took refuge in Madina Masjid and did not go to his house.

228) On perusal of the above confession of the appellant, the follow ng

facts emerge -

(1) He took oath to take revenge for his aunt’s death in the riots;

(ii) He participated in a neeting at Dubai where Tiger Mnon and Javed
Chi kna spoke about conmmunal riots;

(iii) He participated in the weapons training at Pakistan for the purpose
of conmitting terrorist acts;

(iv) He took oath on holy Quran that he wll remain together, wll not
fight with each other and will not tell anyone about the training
including his wife, children and relatives and further will cause |oss
to the persons who had caused | oss to the people of his community;

(v) He was present in the garage at Al-Hussaini Building in the night
i ntervening 11/12. 03. 1993 when RDX was being filled in vehicles;

(vi) He parked the vehicles | oaded with RDX in and out of the garage;

(vii) He drove co-accused persons in a Maruti Van No. MP-13-D-385 to Mahim
Causeway where hand grenades were thrown on the hutnents.

(viii) He carried a pistol along with him

229) A perusal of his entire confession, questions put by the recording

officer and the procedure followed clearly show that the abovesaid

confession is voluntary, w thout any pressure or coercion and the sane has
been recorded after following all the safeguards enunerated under Section

15 of TADA and the rules framed thereunder

230) Apart fromhis own confession, the involvenent of the appellant has

al so been disclosed in the confessional statenments of the following co-

accused. The legality and acceptability of the confessions of the co-
accused has already been considered by wus in the wearlier part of our

di scussion. The said confessions insofar as they refer to the appellant



(A-52) are summarized her ei nbel ow
Conf essi onal Statenment of Bashir Ahmed Usnman Gani Khairulla (A-13)

Conf essi onal statement of A-13 under section 15 of TADA has been
recorded on 16.05.1993 (10:30 hrs.) and 18.05.1993 (17:15 hrs.) by Shri
Krishan Lal Bishnoi (PW193), the then DCP, Zone 11I, Bonbay. The
confession of A-13 with reference to the appellant is sunmarised bel ow
(i) On 11.03.1993, the appellant was present at Tiger’'s residence along

wi th ot her co-accused persons.

(ii) He was present in the garage of Al-Hussaini Building when RDX was
bei ng | oaded i n vehicl es.

(iii) In the nmorning of 12.03.1993, the appellant was present at Tiger’'s
resi dence, where Javed gave Rs. 5,000/- to everyone present therein
including the appellant and told A-13 to acconpany the appellant al ong
with others in a Maruti van in order to throw hand grenades at Mahim
Causeway sl ope.

(iv) The appellant drove the Van to Mahi m Causeway in which A-13, Mehnood,
Feroz, Zakir and Abdul Akhtar were al so seated.

(v) On reaching the fishernen’s colony at Mahim the appellant inforned
everyone in the van to be ready to throw hand grenades and parked the
van on the roadside after which they threw handgrenades at fishernmen’s
col ony and caused expl osions. The appellant was al so carrying a pistol
with him

Conf essi onal Statenent of Mhd. Farooq Mohd. Yusuf Pawal e (A-16)

Conf essi onal statement of A-16 under Section 15 of TADA has been
recorded on 20.05.1993 (16:30 hrs.) and 22.05.1993 (16:45 hrs.) by Shri
Sanj ay Pandey (PW492), the then DCP, Zone-VIII, Bonbay. The confession of
A-16 with reference to the appellant is summarised below for ready
ref erence
(i) On 10. 02. 1993, the appellant went to Dubai along with other accused

persons.

(ii) On 13.02.1993, he alongwith other co-accused persons travelled to
I sl amabad (Paki stan) for training.

(iii) He along wth others attended the training of dismantling and
handling of fire arns and bonbs including chenical bonbs as well as
hand grenades in |slamabad (Pakistan).

(iv) On 07.03.1993, he attended a conspiratorial neeting held at Tiger’'s
resi dence at Khar wherein Tiger said that he was going to cause riots
i n Bonbay and informed everyone not to disclose it to anyone.

(v) On  12.03.1993, A-16 handed over the pistol and rounds to the
appel I ant.

Conf essi onal Statenent of Mhd. |qgbal Mhd. Yusuf Shai kh (A-23)

Conf essi onal statenment of A-23 under Section 15 of TADA has been
recorded on 20.05.1993 (10:00 hrs.) and 22.05.1993 (10:00 hrs.) by Shri
Krishan Lal Bishnoi (PW193), the then DCP, Zone 1I11l, Bonbay. The
confession of A-23 with reference to the appellant is sumrmari sed hereunder
(i) He was present at the residence of Tiger Menon.

(ii) He drove the vehicles in and out of the garage which were | oaded with

RDX.

(iii) On 12.03.1993, he was present at the tine when Javed and Usman
distributed a bag full of hand grenades anongst the co-accused
per sons.

Conf essi onal Statenment of Shahnawaz Abdul Kadar Qureshi (A-29)

Conf essi onal statenment of A-29 under Section 15 of TADA has been
recorded on 18.05.1993 (18:30 hrs.) and 21.05.1993 (14:45 hrs.) by Shri
Krishan Lal Bishnoi (PW193), the then DCP, Zone 111, Bonbay. The
confession of A-29 with reference to the appellant is summarised below for
ready reference:

(i) He attended training in Pakistan for handling of arms and expl osives



(ii) On 12.03.1993 he along with other co-accused was present in the flat
of Tiger Menon at Al -Hussaini Building where Javed Chikna gave Rs.
5,000/ - to everyone present there.

Conf essi onal Statenent of Zakir Hussain Noor Mohd. Shai kh (A-32)

Conf essi onal statenent of A-32 under Section 15 of TADA has been
recorded on 16.05.1993 (11:25 hrs.) and 19.05.1993 (17:30 hrs.) by Shri

Krishan Lal Bishnoi (PW193), the then DCP, Zone 111, Bonbay. The
confession of A-32 with reference to the appellant is sunmari sed hereunder:
(i) He travelled to Pakistan and was given a fictitious nane ’'lnran’ and

participated in weapons training.

(ii) He left Dubai on 03.03.1993 and came back to Bomnbay.

(iii) He was present at the flat of Tiger Menmon on 10.03.1993. On the said
date, Tiger Menon formed a group for survey of the Refinery.

(iv) He was present at Al -Hussaini in the night intervening 11/12.03.1993.

(v) Usman gave pistol to the appellant and Nasim

(vi) The appellant drove co-accused persons to Mhim Causeway where he
asked themto get down and do their job of throwing hand grenades
whi ch they did and caused expl osi ons.

(vii) After the explosion, the appellant called theminto the car and drove
it fast.

Conf essi onal Statenment of Abdul Khan @ Yakub Khan Akhtar Khan (A-36)

Conf essi onal statement of A-36 under Section 15 of TADA has been
recorded on 19.05.1993 (17:40 hrs.) and 21.05.1993 (18:20 hrs.) by Shri
Krishan Lal Bishnoi (PW193), the then DCP, Zone 1|11, Bonbay. The
confession of A-36 with reference to the appellant is sumrmari sed bel ow
(i) He participated in the weapons training at Pakistan.

(ii) After return from Paki stan, Tiger Menon administered oath to all the
accused persons by placing their hands on holy Quran that they will do
Jehad after reaching Bonbay and wll take revenge for atrocities

committed on Muslimcommunity and whatever they have learnt they will
not disclose it to anyone.
(iii) He was present at Al -Hussaini building along with co-accused persons.

(iv) He parked the vehicles in and out of the garages after they were
filled with RDX

(v) He was present at Al-Hussaini in the nmorning of 12.03.1993 and he
along with others received Rs. 5,000/- from Javed Chikna.

(vi) He drove the co-accused persons and asked them to get down and
expl ode bombs at Mahi m Causeway.

Conf essional Statenent of Firoz @Akram Amani Malik (A-39)

Conf essi onal statement of A-39 under Section 15 of TADA has been
recorded on 19.04.1993 (22:30 hrs.) and 23.04.1993 (20:50 hrs.) by M. P.D.
Pawar (PW185), the then DCP, Zone V, Bonbay. The confession of A-39 wth
reference to the appellant is sumarised bel ow
(i) He participated in the training of handling of arms, amunitions and

expl osi ves.

(ii) After return from Pakistan, Tiger Menon adninistered oath to all of
themon holy Quran that they will not disclose it to anyone.
(iii) On 07.03.1993, he attended a conspiratorial neeting at the residence

of Nasir Babl oo.

(iv) On 10.03.1993, the appellant, along with other co-accused persons,
surveyed Shiv Sena Bhawan.

(v) He was present at Al -Hussaini building where Tiger Menon told them
that they will be given Rs. 5,000/- each.

(vi) He alongwith other co-accused surveyed Chenbur Refinery.

(vii) He drove the co-accused in a van to Mahi m Causeway where they | obbed
hand granades at fishernen's col ony and caused expl osi ons.

Conf essi onal Statenent of Nasi m Ashraf Shai kh Ali Barmare (A-49)

Conf essi onal statenment of A-49 under Section 15 of TADA has been
recorded on 16.05.1993 (9:30 hrs.) and 18.05.1993 by Shri Krishan Lal



Bi shnoi (PW193), the then DCP, Zone Ill, Bonbay. The confession of A-49

with reference to the appellant is sunmarised bel ow

(1) He participated in the weapons training at Pakistan

(ii) He was asked by Javed to bring Maruti Car for the purpose of filling
RDX in the garage

Conf essi onal Statement of Shaikh Ali Shai kh Urar (A-57)

Conf essi onal statement of A-57 under Section 15 of TADA has been
recorded on 19.04.1993 (12:00 hrs.) by Shri Krishan Lal Bishnoi (PW193),
the then DCP, Zone I1Il, Bonbay. A-57 with reference to the appellant stated
that he participated in the filling of RDX in the vehicles.

Conf essi onal Statenent of Nasir Abdul Kadar Kewal @ Nasir Dhakla (A-64)

Conf essi onal statenment of A-64 under Section 15 of TADA has been
recorded on 22.01.1995 and 24.01.1995 by Shri H C. Singh (PW474), the then
Superi ntendent of Police, CBI/SPE/ STF, New Del hi. The confession of A-64
with reference to the appellant is sunmarised bel ow
(i) He participated in the training in handling of arnms and anmunitions

at Paki st an.

(ii) He along with other co-accused persons took oath that they wll take
revenge against Hindus and will not disclose to anybody about the
training.

(iii) He was present at Al-Hussaini in the night intervening 11/12.03.1993.
Conf essi onal Statenent of Mdhd. Rafiq Usman Shai kh (A-94)

Conf essi onal statenment of A-94 under Section 15 of TADA has been
recorded on 14.05.1993 (18:30 hrs.) and 16.05.1993 by Shri Krishan La
Bi shnoi (PW193), the then DCP, Zone Ill, Bonbay. A-94, wth reference to
the appellant, stated that he participated in the weapons training at
Paki st an.

Conf essi onal Statenment of Niyaz Mhd. @Aslam | gbal Ahned Shaikh (A-
98)

Conf essional statement of A-98 under Section 15 of TADA has been
recorded on 17.05.1993 (14:30 hrs.) and 20.05.1993 (11:30 hrs.) by Shri
Krishan Lal Bishnoi (PW193), the then DCP, Zone 11I, Bonbay. The
confession of A-98 with reference to the appellant, is summari sed bel ow
(1) He received training in handling of arnms and amunition, hand
grenades and naki ng of bonbs by using RDX
(ii) He along with other co-accused took oath of nmaintaining secrecy and
conmmitting Jehad for the sake of Islam Further, he was also present
when Ti ger spoke about the atrocities commtted on Muslins during the
communal riots in Bonbay and taking revenge for the sane.

Conf essi onal Statenment of Parvez Mhd. Parvez Zul fikar Qureshi (A-100)

Conf essi onal statement of A-100 under Section 15 of TADA has been
recorded on 15.04.1993 (23:30 hrs.) and 17.04.1993 (17:00 hrs.) by Shri
Sanj ay Pandey (PW492), the then DCP, Zone-VIIIl, Bonbay. The confession of
A-100 with reference to the appellant is summari sed bel ow
(i) He participated in the weapons training at Pakistan
(ii) He was present in Dubai when at the instance of Tiger Mnon, he and

ot her co-accused took oath of maintaining secrecy and conmitti ng Jehad

for the sake of Islam Further, he was also present when Tiger spoke
about the atrocities committed on Miuslins during the comunal riots in

Bonbay and taking revenge for the sane.

(iii) He was present at Al -Hussaini building when Tiger distributed Rs.

5,000/- to all the accused persons
(iv) He was present at Tiger Menon's residence at Al -Hussaini Building on

the night intervening 11/12.03.1993.

(v) He was driving the Maruti Van

231) A perusal of the confessional statenents of all the above accused,
viz., A-13, A-16, A-23, A-29, A-32, A-36, A-39, A-49, A-57, A-64, A-94,
A-98 and A-100 clearly establish the fact that it corroborate with each
other and also with the confessional statenent of the appellant (A-52).
After consideration of all the abovesaid confessional statements of the
co-accused, the involvement of the appellant in the conspiracy is
established in as much as: -



(i) The appel | ant attended the conspiratorial neeting at the residence of
Ti ger Menon.

(ii) The appellant was present at Al-Hussaini in the night intervening
11/12.03.1993 and witnessed the filling of RDX in vehicles.

(iii) On 12.03.1993, Javed and Usnman (PW2) distributed a bag full of hand
grenades anongst the co-accused persons in his presence.

(iv) The appellant traveled to Dubai on 11.02.1993 and returned Bonmbay on
03. 03. 1993.

(v) The appellant attended training in arns and amunitions at Pakistan
where he was given a fictitious nane.

(vi) The appellant, along with other co-accused persons, took oath on Holy
Quran to conbat Jehad agai nst Hi ndus.

(vii) The appellant drove the co-accused persons in a Maruti Van to Mahim
Causeway where they | obbed hand grenades at Fishermen’s col ony causing
expl osi ons.

(viii) The appell ant was al so carrying a pistol

(ix) The confession of A-32 shows that the appellant was not nerely a
driver, in fact, he was the Conmander of his group

232) It is contended by M. Mistaq Ahned on behalf of the appellant that

the appel |l ant has been addressed to by various accused persons by different

nanes, viz., 'SalimBazarwala', 'SalimDandekar’, "SalimDriver’ and ’'Salim
Kapadwal a’ which refer to different persons and not the appellant-accused
whose real nanme is SalimBabu Wane alias SalimRahi m Shai kh and thus, in

view of this, there is doubt as to the actual presence of the appellant-
accused referred to in the above confessions. Further, it is also contended
that the prosecution has falsely ’'manufactured’” a case against him by
putting different nanes. The appell ant-accused was known by different nanes
to different co-accused persons and this does not, in anyway, dispute the
i nvol venent of the appellant in the crime. Fromthe confessions of the co-
accused and also fromhis own confession, it is evident that there is
corroboration of his involvenent in the crime. Each confession corroborates
with the fact of presence of the appellant and connects him to the crine.

Moreover, there is no contradiction or discrepancy in the above confessions
pertaining to the involvenent of the appellant. The appellant has been
identified by the eyewitnesses which further corroborate the confessions
and establish the identity of the appellant.

233) It is further contended on behalf of the appellant that the
prosecution has mslead the court and created confusion by referring to and
addr essi ng Mahi m Causeway as Mahi m Kol i wada at one place and as Fishernen’s
Colony at the other and sonetines also referred to it as Macchi mar Col ony.

Fromthe nmaterials placed, it is established that Mhim Causeway, Mahim
Kol i wada, Fishernen’s Col ony and Macchimar Colony are one and the sane
locality and is locally known and addressed by these names by its
residents. Further, this locality is inhabited by the Marathi and Konkan

speaki ng fishermen community. Hence, the nanes ’Koliwada’ and ' Macchimar’

mean fishernen’s colony in Konkani and Marathi respectively.

Deposi tion of Prosecuti on Wtnesses:

234) Apart fromthe aforesaid evidence, the involvenent and the role of

the appellant in the conspiracy, as stated above, is disclosed by the

deposition of various prosecution wtnesses which are as under

Deposi tion of Mohd. Usman Jan Khan (PW?2)

The relevant material in his evidence is as follows:-

i) He deposed that he knows the appellant as Salim Bazarwal a.
ii) He identified the appellant in the court.

(iii) He deposed that the appellant travelled to Pakistan via Dubai

(iv) He deposed that the appellant was given a fictitious nanme ’Inran’

(v) He deposed about the training at Pakistan

(vi) He deposed that the appellant was present in the conspiratoria
nmeeti ng.

(vii) He deposed that the appellant was present in the nmeeting at the
resi dence of Babl oo.

(viii) He deposed about the survey of refinery along wth the
appel I ant and ot her co-accused.

(ix) He deposed that the appellant was given a pistol and rounds.

(x) He deposed that the appellant was given the role to nove the vehicles
in and out of the garage which were filled with RDX

(xi) He deposed that the appellant along wth other co-accused was
instructed by Javed Chikna to throw hand grenades at Fishernen’'s



Col ony, Mahimon 12.03. 1993.

The above deposition of the Approver duly corroborates wth the
confessions of the co-accused as well as the confession made by the
appel I ant.

Eye wi tnesses:

Deposition of Laxman Patil (PWD5)

PW5 is a resident of the Fishernen's Colony. He wtnessed the
i ncident while he was waiting on the road.

(1) He deposed that the driver was sitting in the van and the engine was
in start condition.

(ii) He identified the appellant in court.

(iii) He identified the appellant in TIP dated 15.05.1993 conducted by
Speci al Executive Mugistrate, Mreshwar P. Thakur (PW469) at Mhim
Police Station.

(iv) He also identified the vehicle No. MP-13-D-385 as the car in which
the appellant cane to Mahi mslope in order to throw hand grenades.

Deposition of Santosh Patil (PW®6)

PW6 is a resident of MahimFishernmen’s Col ony and deposed as under
(i) He deposed that he witnessed the incident while he was waiting near

the Muni ci pal School at Mahim Sl ope and further saw that the driver of

the van was calling for the persons |obbing the hand grenades to get
into the car after explosion

(ii) He identified the appellant in the court.

(iii) He identified the appellant in TIP dated 15.05.1993 conducted by
Speci al Executive Magistrate (PW469) at Mahim Police Station.

(iv) He also identified the vehicle No. MP-13-D-385 as the car in which
the appellant cane to Mahimslope in order to throw hand grenades.

Deposi tion of Shashi kant Shetty (PW 13)

PW13 is also an eye-witness and a resident of Mhim Fishernen's
Col ony. He witnessed a part of the incident when he cane out after hearing
the sound of explosions. Hi s deposition reveals as under: -
(i) He identified the appellant in Court being the driver of the van

(ii) He also identified the appellant in the identification parade dated
15. 05. 1993 conducted by Speci al Executive Magistrate (PW469) at Mhim
police station.

(iii) He also identified the Maruti Van bearing No. MP-D13-385 in which
accused persons cane to Mahi m Machhi mar col ony.

(iv) He lodged an FIR in respect of explosions at Mhim Fishermen' s

col ony.
235) All the aforesaid eye wtnesses to the sai d i nci dent have
consi stently deposed that the appellant was driving the van which cane to
fishernen's colony and caused explosions. They have identified t he

appellant in the court. They further identified the Maruti van bearing
nunber MP-D-13-385 as the vehicle in which the appellant alongw th other co-
accused cane to the scene of the crinme and fled away after |obbing the hand
gr enades.

I nvestigation, Recoveries and Reports:
236) The aforesaid eye-witnesses viz., PW-5 6 and 13 have duly
identified the appellant in the TIP dated 15.05.1993 conducted by Shri
Mor eshwar Thakur (PW469) for which nenorandum panchnama nmarked as Exh.
1515 was prepar ed.
237) On 12.03.1993, Shantaram Gangaram Hre (PW562), Police Oficer
visited the blast site i.e., Fishernmen's colony at Mahim and prepared spot
panchnama in the presence of panch wi tnesses, viz., Dayaram Tinbak Akare
and Mahendra Sadanand Mehre. PW562, in the presence of Tanore (PW 330)
and experts collected the articles fromthe blast site vide Panchnama Exh.
No. 1221 which were sent to the Forensic Science Laboratory ("FSL") for
opi nion. The FSL Report Exh. Nos. 1943, 1943-A(i) and 1943-A(ii) proved
the remmants to be expl osives and part of hand grenades.
238) The deposition of panch w tness Sakharam Sat he (PW35) reveals
di scovery of a pistol and 48 rounds belonging to the appellant from Zopada
i n Bai nganwadi . The di scovery was made at the instance of the appellant who



led the police party and the panchas to the place of recovery. Exh. 102 is
the panchanama of all the events correctly drawmn by A P.1. Shri Kol ekar (PW
526). Article Nos. 38 and 39 are the said pistol and 46 intact «cartridges
and two enpties out of 48 cartridges seized by himon 13.04.1993 from the
said hutnments at Bai ganwadi at Govandi is under the panchananma Exh. 102.

Evi dence regarding injured victins and deceased
239) It is seen fromthe records that in July, 1993, Achyut Shanrao Pawal
(PW542), Police Inspector, collected the injury certificates of injured
persons, nanely, M. Qurudutt Agaskar, Ms. Rajashri Agaskar and Ms. Sheetal
Keni from Bhaba Hospital which anply prove that they sustained injuries
during the blast. |Injured Shashi kant Shetty (PW13) and Sheetal Keni (PW
412) al so proved to have sustained injuries during the blast. Dr. \adekar
(PW641) and Dr. Krishna Kumar (PW640) were the doctors who have proved
the injury certificates issued to PW13 and PW412 respectively.
240) Gajanan Tare (PW413) (husband of the deceased @Qlab Tare) and
Karande (PW414) (nephew of the deceased Hira Dhondu Sawant) clainmants of
two bodi es, have proved the death of Ms. Gulab Tare (wife of PW413) and
Sm. Hira Dhondu Sawant (PW414's aunt) in the said incident. PW 482 and
PW 480 have established the cause of death to be the injuries received on
12.03.1993. Achyut Shanrao Pawal (PW542) also proved the death of 3
persons at Fishernmen’s Colony in the said incident.
Vehicle used for committing the act:
241) It is seen fromthe materials that the said Maruti Van in which A-13,
A-32, A-36, A-39, A-43 and Mehboob Liyagat Khan (AA) was driven by the
appel lant to cause blasts at Mhim Fishermen’s Colony was arranged by
Sul eman Lakdawal a (PW365) at the behest of Mhd. Shafi Jariwala (AA). This
has al so been proved by the said wtness. Further, the depositions of
Kai | ash Govi nd Rao Baheti (PW342) and Shakeel Sul eman Hasham (PW366) are
pertinent as it conplete the link relating to purchase/arrangenent of the
said Maruti Van used in the incident.
Deposition of Kailash Govind Rao Baheti (PW 342)

He deposed as foll ows: -

"On 18.01.1993 | had received a tel ephone call given by Shakil Hasham
from Bonbay. Shakil requested nme to book one red coloured Maruti Van
in the name of Asif Darvesh resident of MG Road, Indore and another
new Maruti Van of blue colour in the nane of Shri Kasam Ahmed residing
at Indira Nagar, U jain. He also requested ne to register both the
Maruti Van at |Indore and send the same to Bonbay. He also told ne
that the payments of the same would be made at Bonbay to the driver.
I quoted a price of Rs.1,69,000/- per vehicle i nclusive of
regi stration and transport charges. | was having red coloured Maruti
Van brought by nme from M s Bhatia & Conpany, Gurgaon, Haryana and bl ue
col oured Maruti Van brought from Vipul Mtors, Faridabad, Haryana, in

my stock. | had brought both the said vehicles by making advance
payment. After receipt of booking from Shakil Hasham for red and bl ue
coloured brand new Mruti Vans, | informed the details of the

purchasers to Ms Bhatia Conpany and M's Vipul Mtors. After receipt
of the said letters and bills fromboth the said conpanies in the nane
of purchasers who wanted red and blue Maruti Vans | sent papers of
both the Vans for registration to RTO The blue coloured Mruti Van
was registered in the nane of Kasam Ahnmed at U jain RTO The bl ue
col oured Maruti Van could not be registered at Indore due to | ack of E-
Form necessary for registration. Thereafter, | sent both the said
Vans to Bonbay to Shakil Hasham Shakil Hasham received the delivery
and paid Rs.3,38,000/- to ny drivers. M drivers gave the said anmount
to ne. | made the necessary entries in ny office record for sending
the said Vans to Bonbay to Shakil Hasham after purchasing the same for
the parties told by him The RTO Authority at Ujain had given
regi stration Nunber MP-13-D-0385 to "blue coloured Maruti Van. Today
I am not remenbering the engine nunber and chassis nunmber of the said
Maruti Van.""

Deposti on of Shakeel Sul eman Hasham ( PW 366)

In his deposition, he deposed that he had asked PW342 to arrange for
two Maruti Vans (red and blue colour) in February, 1993. Both the vans
were purchased in Madhya Pradesh and the blue Maruti Van was registered in
Ujain with the registration nunber MP-13-D 0385. PW366 further deposed
as under:

"In the same nonth (February 1993) | had al so arranged for one blue



col our and another red colour Maruti Vans also registered at Mdhya
Pradesh for Sul eman Lakdawal a. The said vehicles were registered at
Madhya Pradesh Indore in the nane of the purchasers given to me by
Sul eman Lakdawal a. | had given the work of registration to one Kail ash
baheti of Indore. Both the said vans were insured by Insurance Agent
Rakesh Tiwari before giving the same to Sul eman Lakdawala. Both the
said vehicles had arrived fromlndore. | had sent the same to the
Petrol punp of Suleman and asked himto take the delivery from the
said drivers who had brought the delivery of the said vehicles.
Accordingly he took the delivery by nmaking paynent to the drivers."

It is relevant to note that this number and the said blue Mruti Van has
been identified by PW-5, 6 and 13 in their depositions as the vehicle
whi ch was involved in the said incident at Fishermen’s Col ony. Thus, PW
342, therefore, corroborates the deposition of PW366 in that both the Vans
were purchased in Madhya Pradesh and the blue Maruti Van was registered in
Ujain and was given registration nunber bearing MP-13-D 0385.

242) Further, the deposition of Mukhtar Ahned (PW281) reveals that the
cavity was prepared by himin the said Maruti Van at the behest of Mhd.
Shafi Jariwala (AA). This further corroborates the fact that it is the sane
vehi cl e which was used in the Mahi m Causeway i ncident.

Evi dence of travel to Dubai for training at Pakistan

Deposition of Asmita Ashi sh Bhosal e (PW215)

243) PW215, an Inmigration Oficer, proved the Enbarkation Card (X-315)
(Box no. 18) that was subnmitted at Sahar Airport on 11.02.1993 concerning
the departure of the appellant who was flying to Dubai. The relevant
entries have been marked as Exh. Nos. 964, 964-A, 964-A(1l) and 964-A(2).
Deposi ti on of Dadasaheb Godse (PW 238)

PW 238, an Immgration Oficer proved the arrival of the appellant to
Bonbay from Dubai on 03.03.1993. The relevant endorsements on the
D senbarkation Card (X-394) (Box no. 18) have been marked as Exh. Nos. 1042-
A(1) and 1042-A(2) colly.

244) The above depositions further corroborate with the confession made by
the appellant that he had been to Dubai on 11.02.1993 and had returned to
Bonbay on 03. 03. 1993.

245) |In view of the above, it can safely be inferred that the appellant

had acquired skill for conmission of terrorist acts after the training in
handl i ng sophi sticated arns and ammunitions at Paki stan. He took oath that
he will take revenge for the killing of his aunt during riots and al so that

he will take revenge from Hi ndus and will not disclose about the conspiracy
to anyone. He engaged hinself in commission of acts furthering the object
of conspiracy which was hei nous having scant disregard for human life. The
appel l ant parked the cars in and out of the garages which were filled wth
RDX and t hereby assisted in the preparation of mptor vehicle bonbs which
were planted by other co-conspirators which caused considerable damage to
the property and lives of the people. The appellant was also responsible
for taking the other co-conspirators to Mhim Fishernen's Colony for
conmi ssion of terrorist acts and, thereafter, they fled away from that
pl ace and he was placed in a conmandi ng capacity.

246) Pursuant to the conspiracy, the appellant has actively particpated in
various conspiratorial acts of planning, traini ng, preparation and
execution. The evidence on record clearly proved the charges against the
appel I ant beyond reasonabl e doubt.

Sent ence

247) Regarding sentence, it is seen that the appellant was given ful
opportunity to put forth his defence on the question of sentence. He filed

a statement dated 18.12.2006 on the quantum of sentence (Ex. 3054). All
his grievances were duly considered by the Designated Court. In view of
our discussion, we fully agree with the conclusion arrived and there is no
valid reason for interference. Consequently, the appeal fails and is

liable to be disni ssed.

Crimnal Appeal Nos. 979-980 of 2008

Nasi m Ashraf Shai kh Ali Barmare (A-49) ... Appel | ant (s)

Ver sus



The State of Mharashtra,
t hrough CBI - STF, Minbai ... Respondent ( s)

248) Ms. Farhana Shah, |earned counsel appeared for the appellant (A-49)
and M. Mikul Gupta, |earned senior counsel duly assisted by M. Satyakam
| earned counsel for the respondent.

249) The aforesaid appeals are directed against the final inpugned order
and judgrment of conviction and sentence dated 25.09.2006 and 17.07.2007
respectively, whereby the appellant (A-49) was found guilty and was
sentenced to rigorous inprisonnent (RI) for life by the Designated Court
under TADA for the Bonbay Bl ast Case, G eater Bonbay in B.B.C. No. 1/1993.

Char ges:

250) A comon charge of conspiracy was franed against all the co-
conspirators including the appellant (A-49). The material part of the said
charge is as under:

"During the period from Decenber, 1992 to April, 1993 at various
pl aces in Bonbay, District Raigad and District Thane in India and
outside India in Dubai (U A E ) and Pakistan, entered into a crinina
conspiracy and/or were nmenbers of the said crimnal conspiracy whose
object was to comit terrorist acts in India and that you all agreed
to coomit following illegal acts, nanely, to commit terrorist acts
with an intent to overawe the Governnment as by |law established, to
strike terror in the people, to alienate sections of the people and to
adversely affect the harnony anobngst different sections of the people,
i.e. Hndus and Muslinms by using bonbs, dynanites, hand grenades and
ot her expl osive substances |ike RDX or inflamrable substances or fire-
arms |like AK-56 rifles, carbines, pistols and other |ethal weapons, in
such a manner as to cause or as likely to cause death of or injuries
to any person or persons, loss of or damage to and disruption of
supplies of services essential to the life of the community, and to
achi eve the objectives of the conspiracy, you all agreed to snuggle
fire-arnms, amunitions, detonators, hand grenades and high expl osives
like RDX into India and to distribute the sane anongst yourselves and
your men of confidence for the purpose of conmitting terrorist acts

and for the said purpose to conceal and store all these arns,
ammuni ti ons and expl osives at such safe places and anongst yoursel ves
and wi th your nen of confidence till its use for conmitting terrorist

acts and achi eving the objects of crimnal conspiracy and to dispose
off the same as need arises. To organize training canps in Pakistan
and in India to inport and undergo weapons training in handling of
arnms, anmunitions and explosives to commit terrorist acts. To harbour
and conceal terrorists/co-conspirators, and also to aid, abet and
knowingly facilitate the terrorist acts and/or any act preparatory to
the commission of terrorist acts and to render any assistance
financial or otherw se for acconplishing the object of the conspiracy

to commit terrorist acts, to do and commit any other illegal acts as
were necessary for achieving the aforesaid objectives of the crimna
conspiracy and that on 12.03.1993 were successful in causing bonb

expl osions at Stock Exchange Building, Air India Building, Hotel Sea
Rock at Bandra, Hotel Centaur at Juhu, Hotel Centaur at Santacruz,
Zaveri Bazaar, Katha Bazaar, Century Bazaar at Wrli, Petrol Punp
adj oi ni ng Shiv Sena Bhavan, Plaza Theatre and in | obbing handgrenades
at Macchi mar H ndu Col ony, Mahim and at Bay-52, Sahar Internationa

Airport which left nore than 257 persons dead, 713 injured and
property worth about Rs.27 crores destroyed, and attenpted to cause
bonb expl osi ons at Nai gaum Cross Road and Dhanji Street, all in the
city of Bonmbay and its suburbs i.e. wthin Geater Bonbay. And
thereby committed of fences puni shabl e under Section 3(3) of TADA (P)
Act, 1987 and Section 120-B of IPC read with Sections 3(2)(i)(ii),
3(3)(4), 5 and 6 of TADA (P) Act, 1987 and read wth Sections 302

307, 326, 324, 427, 435, 436, 201 and 212 of Indian Penal Code and
of fences under Sections 3 and 7 read with Sections 25 (1A), (1B)(a) of
the Arns Act, 1959, Sections 9B (1)(a)(b)(c) of the Explosives Act,
1884, Sections 3, 4(a)(b), 5 and 6 of the Explosive Substances Act,



1908 and Section 4 of the Prevention of Danage to Public Property Act,
1984 and within ny cogni zance."

In addition to the above-said principal charge of conspiracy, the
appel l ant (A-49) was al so charged on the foll owing counts:

At head Secondly; The appellant comrtted an offence punishable under

Section 3(3) of TADA by doing the follow ng overt acts:-

(a) He participated in weapons training at Pakistan

(b) He attended conspiratorial meetings at the residence of Babl oo
and Mobina where plans for committing terrorist acts were
di scussed and chal ked out;

(c) He participated in the preparation of vehicle bonbs at Al-
Hussai ni building during the night intervening 11th and 12th of
March 1993;

At head Thirdly; The appellant, along with Mohd. |I1qgbal Mhd. Yusuf
Shai kh  (A-23), went to the Sahar Airport Flyover bridge on a
nmot orcycl e (bearing No. M+ 01-C 3910) registered in the nanme of Ayub
Abdul Razak Menon (AA) and | obbed hand grenades at the workers working
therein and the aircrafts parked at the Airport and thereby conmitted
an of fence puni shabl e under section 3(2)(ii) of TADA read with Section
34 of |PC

At head Fourthly; By throwing the hand grenades, as nentioned above,
with an intention and know edge to kill the workers, the appellant
committed an of fence puni shabl e under Section 3(3) of TADA

At head Fifthly; By throwi ng the hand grenades which could have
caused death of persons working therein, the appell ant conmitted an
of fence puni shabl e under Section 307 read with Section 34 of |PC

At head Sixthly; By throwing the hand grenades, as nentioned above,
with the know edge that it could cause danage to properties, the
appel l ant conmitted an of fence puni shabl e under Section 435 read wth
Sections 511 and 34 of |PC

At head Seventhly; By throwi ng the hand grenades with the know edge
and intention that it could cause damage to the public property, the
appellant committed an offence punishable under Section 4 of
Prevention of Damage to Public Property Act, 1984 read w th Sections
511 and 34 of |IPC

At head Eighthly; The appellant was an accessory in causing explosion
by expl osive substances likely to endanger |life and property and
thereby committed an of fence punishabl e under Sections 3 and 4 read
with Section 6 of the Expl osive Substances Act, 1908.

251) The charges nmentioned above were proved agai nst the appellant (A-49).
The appel l ant was found guilty on all the aforesaid charges except for
charge at head fourthly. The appellant has been convicted and sentenced
for the above said charges as under

Convi ction and Sentence

(i) The appel |l ant has been convicted for the of fence of conspiracy under
Section 3(3) of TADA and Section 120-B of IPC read with the offences
described at head firstly and sentenced to Rl for life alongwith a fine of
Rs. 25,000/-, in default, to further wundergo R for 6 nonths. (charge
firstly)



(ii) The appellant has been convicted for the offence wunder Section 3(3)
of TADA for conm ssion of offences nentioned at head secondly and sentenced
to Rl for 14 years alongwith a fine of Rs. 75,000/-, in default, to further
undergo RI for 1 = (one and a half) years. (charge secondly)

(iii) The appellant has al so been convicted for the offence under Section
3(2)(ii) of TADA and sentenced to Rl for 14 years along with a fine of Rs.
75,000/-, in default, to further undergo RI for 1 = (one and a half)
years. (charge thirdly)

(iv) The appellant has al so been convicted for the offence under Section
307 read with Section 34 of IPC and sentenced to RI for 7 years alongwith a
fine of Rs. 25,000/-, in default, to further wundergo R for 6 nonths.
(charge fifthly)

(v) The appel | ant has al so been convicted for the offence under Section
435 read with Sections 511 and 34 of I PC and sentenced to Rl for 3 = (three
and a half) years alongwsith a fine of Rs. 25,000/-, in default, to further
undergo RI for 6 nonths. (charge sixthly)

(vi) The appellant has al so been convicted for the offence under Section 4
of the Prevention of Damage to Public Property Act, 1984 read with Sections
511 and 34 of I PC and sentenced to RI for 5 years alongwith a fine of Rs.
5,000/-, in default, to further undergo Rl for 1 nmonth. (charge seventhly)
(vii) The appellant has al so been convicted for the offence under Sections
3 and 4 of the Explosive Substances Act, 1908 and sentenced to R for 5
years. (charge eighthly)

252) The evi dence agai nst the appellant (A-49) is in the formof:-

(i) hi s own conf essi on;

(ii) confessions made by other co-conspirators; (co-accused);

(iii) testinmony of prosecution witnesses; and

(iv) docunentary evidence

Conf essi onal Statenment of the appellant Nasi m Ashraf Shai kh Ali Barmare (A-
49)

253) Confessional statement of the appellant (A-49) under Section 15 of

TADA has been recorded on 16.05.1993 (09:30 hrs.) and 18.05.1993 (10:00

hrs.) by Shri Krishan Lal Bishnoi (PW193), the then DCP, Zone |Il, Bonbay.

The following facts energe fromthe said confessional statenent:

(i) The appellant quit his job as a welder after the riots. Atik asked
himif he wanted to work in Dubai and introduced himto Jabir (A-93).

(ii) Jabir arranged for his tickets and visa for Dubai and in the norning
of 28.01.1993 dropped himat the Airport in a blue Maruti car and
handed over the passport and tickets with the instruction that he wll
get his Visa on arrival at Dubai

(iii) He travelled to Dubai by Emirates flight and came out of the Airport
after taking his Visa and getting clearance. In Dubai, he listened to
a tape recorded provoking speech of a Maulana regarding riots in
Ayodhya, Surat and Bonbay which notivated himto take revenge for the
samne.

(iv) On 08/09.02.1993, Ayub dropped the appellant, Nyaz and Feroz at
Dubai Airport and told themthat they were being sent to Pakistan for
training of arms and ammunitions and that the said training would be
useful at the time of riots and that they will get arms in Bonbay.

(v) The appell ant and others went to Pakistan by a PIA flight and they
came out of the Airport wi thout any clearance.

(vi) He was given a new narme as 'Yusuf’ in Pakistan. The appellant and
others were given training in use of arnms and ammuniti ons.

(vii) Tiger Menon al so cane to Pakistan during the training. The appellant
al so got training in preparation of bonbs using RDX and expl oding the

same using al um nium col oured pencil like detonators and in throw ng
of hand grenades.
(viii) After the training, he alongwith others went back to Dubai on

25.02.1993. In Dubai, they took oath of maintaining secrecy regarding
the aforesaid training by putting their hands on holy Quran

(i x) The appellant then returned back to Bonbay al ongwi t h Rafi q,
Shahnawaz, Firoz and Abdul.

(x) He attended a neeting on 10.03.1993 in a flat at Bandra, Hill road,
where all the co-accused persons who participated in the training were
al so present.

(xi) On 11.03.1993, PW2 took himto the Airport flyover and told him that
on 12.03.1993, he has to throw handgrenades on the aeroplanes which
were parked there. PW2 carefully explained to himas to from where he



has to conme and where he has to go

(xii) PW2 then took himto Tiger’s residence at Al -Hussaini where he saw
that about 20-25 boys had gathered there who had al so taken training
i n Paki st an,

(xiii) Ti ger Menon then told the appellant and Mohammed | gbal Mhanmed
Yusuf Shaikh (A-23) to go to Sahar Airport on 12.03.1993 in the
afternoon for throw ng handgrenades as instructed by PW?2.

(xiv) The appellant, along with others, went to the garage situated behind
the Al -Hussaini building and filled RDX nmixed with steel scrap in a
Maruti car. He, alongwith others, also filled another Maruti vehicle
and a scooter with bonb made of RDX

(xv) On 12.03.1993, in the afternoon, PW2 gave him 7 handgrenades, one
| oaded gun and a snmall plastic bag containing bullets and directed him
to go for the m ssion.

(xvi) The appellant and A-23 went to the Sahar Airport by a red coloured
Yamaha notorcycle. The |ast nunber of the nptorcycle was 3910. At
about 15:15 hours, they parked the notorcycle on the flyover bridge
and after observing the situation, the appellant pelted a hand grenade
towards an Air India aircraft. However, the hand grenade could not
reach the plane and it exploded in md-air.

(xvii) Thereafter, the appellant and A-23 fled away from there and
went to Andheri Kurla road near the Church where they parked the
nmot orcycl e and went back to their hone.

(xviii) On reaching hone, the appellant conceal ed four hand grenades and a
pi stol and after one/two days of Ei d, he gave the said hand grenades
to his friend Asif and the pistol and bullets to his friend Ayub in
order to keep the sanme with them

254) A perusal of the confession of the appellant establishes that he
pl ayed an active role in the entire conspiracy, viz., participation in the
weapons training at Pakistan; participation in the conspiratorial neeting
at Mbbina’s residence where plans were chal ked out for committing terrorist
acts; active participation in filling explosive substances in vehicles for
the purpose of causing explosions in various parts of the Bonbay and
| obbi ng handgranades at Sahar Airport.

255) The prosecution highlighted that the appellant (A-49) has nade the

above confession voluntarily, wthout any pressure or coercion and the sane

has been recorded after following all the safeguards prescribed under

Section 15 of TADA and the rules framed thereunder. The said facts have

been duly established by the recording officer PW193.

Conf essional Statenents of co-accused

256) Apart fromhis own confession, the involvement of the appellant (A
49) is further established by the confessional statenents of the follow ng
co-accused. The legality and acceptability of the confessions of the co-
accused has already been considered by wus in the earlier part of our
di scussion. The said confessions insofar as they refer to the appellant (A-
49) are sumari zed herei nbel ow

Conf essi onal Statement of Bashir Ahned Usman Gani Khairul | a( A-13)

Conf essi onal statenment of A-13 under Section 15 of TADA has been
recorded on 16.05.1993 (10:30 hrs.) and 18.05.1993 (17:15 hrs.) by Shri
Krishan Lal Bishnoi (PW193), the then DCP, Zone 1Ill, Bonbay. A brief
summary of the <confession of A-13 wth respect to the appellant is
sunmari sed herei nunder
(i) The appellant was present in the conspiratorial neeting held on

10.03.1993 in a flat on Hill Road, Bandra.

(ii) The appellant was present in the garage when RDX was being loaded in
vehicles in the night intervening 11/12.03.1993.

(iii) The appellant was present at Tiger's residence at Al-Hussain
buil ding on 12.03.1993 in the afternoon

Conf essi onal Statenent of Mhd. Farooq Mohd. Yusuf Pawal e (A-16)

Conf essional statement of A-16 under Section 15 of TADA has been
recorded on 20.05.1993 (16:30 hrs.) and 22.05.1993 (16:45 hrs.) by Shri
Sanj ay Pandey (PW492), the then DCP, Zone-VIII, Bonbay. The confession of
A-16 reveal s that the appellant attended weapons training at Pakistan where
he was given a fake nane ' Yusuf'.

Conf essi onal Statenment of Mhd. |qgbal Mhd. Yusuf Shai kh (A-23)



Conf essi onal statenment of A-23 under Section 15 of TADA has been
recorded on 20.05.1993 (10:00 hrs.) and 22.05.1993 (10:00 hrs.) by Shri
Krishan Lal Bishnoi (PW193), the then DCP, Zone 1Ill, Bonbay. A brief
summary of the confession of A-23 wth respect to the appellant is
sunmari sed herei nunder:

i) The appellant participated in filling of RDX in vehicles at Al-

Hussai ni bui | di ng.

ii) On 12.03.1993, Javed Chi kna and PW2 distributed handgrenades to A-23
and the appellant at Al-Hussaini Building and, thereafter, Javed

Chi kna gave the key of a red coloured Yanaha notorcycle to A-23 and

told himto take the appellant to the Airport. Javed Chi kna al so gave

a pistol and bullets to the appellant.

iii) They then went to the flyover bridge near the Airport and on reaching
there, the appellant asked A-23 to keep the bi ke engine on start node
and | obbed the hand grenade towards the aircrafts which resulted into
a |l oud explosion. Thereafter, they fled away fromthere and went to
Andheri -Kurla road where they left the notocycle near the Church and
went back to their hones.

Conf essi onal Statenment of Shahnawaz Abdul Kadar Qureshi (A-29)

Conf essional statement of A-29 under Section 15 of TADA has been
recorded on 18.05.1993 (18:30 hrs.) and 21.05.1993 (14:45 hrs.) by Shri
Krishan Lal Bishnoi (PW193), the then DCP, Zone 1I1l, Bonbay. The said
confession reveal s that the appellant underwent training at Pakistan and he
al so took oath to conmit ’'Jehad’ .

Conf essi onal Statenent of Zakir Hussain Noor Mhd. Shai kh (A-32)

Conf essi onal statement of A-32 under Section 15 of TADA has been
recorded on 16.05.1993 (11:25 hrs.) and 19.05.1993 (17:30 hrs.) by Shri
Krishan Lal Bishnoi (PW193), the then DCP, Zone 1I1I, Bonbay A brief
summary of the confession of A-32 wth respect to the appellant is
summar i sed her ei nunder:

(i) The appellant attended the conspiratorial neeting at Al-Hussaini

bui l di ng on 10. 03. 1993.

(ii) The appellant was present at Al -Hussaini building on the night

of 11.03.1993.

(iii) On 12.03.1993, PW?2 gave handgrenades to himand Javed Chikna asked
themto | eave for the m ssion.
Conf essi onal Statenent of Abdul Akhtar Khan (A-36)

Conf essi onal statement of A-36 under Section 15 of TADA has been
recorded on 19.05.1993 (17:40 hrs.) and 21.05.1993 (18:20 hrs.) by Shri
Krishan Lal Bishnoi (PW193), the then DCP, Zone 1|11, Bonbay. A brief
summary of the confession of A-36 wth respect to the appellant is
summar i sed her ei nunder:

(i) The appell ant was present in Pakistan at the time of training and he

left on 25.02.1993.

(ii) The appellant was present at Tiger’'s residence at Al -Hussaini on

11. 03.1993. Javed Chi kna asked the appellant and A-36 to unload RDX in

t he garage.

(iii) The appellant was | oading RDX i nto vehicles.

Conf essi onal Statenment of Feroz @ Akram Amani Ml i k
(A-39)

Conf essi onal statenment of A-39 under Section 15 of TADA has been
recorded on 19.04.1993 (22:30 hrs.) and 23.04.1993 (20:50 hrs.) by M. P.D.
Pawar (PW 185), the then DCP, Zone V, Bonbay. A brief summary of the
confession of A-39 with respect to the appellant is summari sed herei nunder:
(i) The appel lant met A-39 in Dubai where he told himthat they have to

go to Pakistan to take training in arns.

(ii) The appellant was renaned as ’'Yusuf’' in Pakistan.

(iii) The appellant was present in the neeting at Dubai where all co-
trai ner boys took oath by swearing on the Quran.

Conf essi onal Statenent of Salim Rahi m Shai kh (A-52)

Conf essi onal statement of A-52 under Section 15 of TADA has been
recorded on 15.04.1993 and 18.04.1993 by M. P.D. Pawar (PW185), the then
DCP, Zone V, Bonbay. The confession of A-52 reveals that the appellant
underwent training at Pakistan. In his confessional statenent, t he



appel l ant has al so been referred to as 'Yusuf’, the name given to him in
Paki st an.
Conf essi onal Statenment of Nasir Abdul Kadar Kewal @ Nasir Dhakla (A-64)

Conf essi onal statement of A-64 under Section 15 of TADA has been
recorded on 22.01.1995 and 24.01.1995 by Shri HC Singh (PW474), the then
Superintendent of Police, CBI/SPE/ STF, New Delhi. A brief summary of the
confession of A-64 with respect to the appellant is summari sed herei nunder:
(1) The appel | ant was present in Pakistan
(ii) He attended the neeting on 10.03.1993 at the house of Mobi na.

(iii) He was present at Al -Hussaini building on the night of 11.03.1993.
(iv) He assisted in filling RDX in vehicles.
Conf essi onal Statenent of Mhd. Rafiqg Usnman Shai kh (A-94)

Conf essi onal statenment of A-94 under Section 15 of TADA has been
recorded on 14.05.1993 (18:30 hrs.) and 16.05.1993 by Shri Krishan La
Bi shnoi (PW193), the then DCP, Zone Ill, Bonbay. A brief summary of the
confession of A-94 with respect to the appel | ant is summari sed
her ei nunder :

(i) The appel |l ant received training in Pakistan

(ii) He was present in the neeting at Dubai where oath was taken by the
trai nees by swearing on Quran

Conf essi onal Statenent of Niyaz Mohd. @Asl am | gbal Ahned Shai kh (A-98)

Conf essi onal statement of A-98 under Section 15 of TADA has been
recorded on 17.05.1993 (14:30 hrs.) and 20.05.1993 (11:30 hrs.) by Shri
Kri shan Lal Bishnoi (PW193), the then DCP, Zone 111, Bonmbay. A brief
summary of the confession of A-98 wth respect to the appellant is
summari sed herei nunder
(i) The appel | ant was al ready present in Dubai when A-98 reached there.
(ii) The appellant, alongwith A-39 and A-98, went to Islamabad by a PIA

flight.

(iii) The appellant was renaned as ’Yusuf’ in Pakistan
(iv) He left the training canp in Pakistan on 25.02.1993 and went to

I sl amabad.

(v) He was present at a house in Bandra where the neeting took place

anong conspirators on 08/09.03. 1993.

Conf essi onal Statenment of Parvez Mhd. Parvez Zul fikar Qureshi (A-100)

Conf essi onal statement of A-100 under Section 15 of TADA has been
recorded on 15.04.1993 (23:30 hrs.) and 17.04.1993 (17:00 hrs.) by Shri
Sanj ay Pandey (PW492), the then DCP, Zone-VIII, Bonbay. The confession of
A-100 reveals that he net the appellant in Pakistan at the time of
training and he left the training canp on 25.02. 1993.

257) A perusal of the confessional statenents of all the above accused,
viz., A-13, A-16, A-23, A-29, A-32, A-36, A-39, A-52, A-64, A-94, A-98 and
A-100 clearly establish the fact that it corroborate wth each other and
also with the confessional statement of the appellant (A-49). After
consideration of all the abovesaid confessional statenents of the co-
accused, the involvenent of the appellant in the conspiracy is clearly
est abl i shed i nasnmuch as -

(i) He went to Pakistan and underwent training in arns and ammunitions

and expl osi ves;

(ii) After conpletion of the aforesaid training, he took oath of

mai nt ai ni ng secrecy and comitting ’'Jehad” alongwith other co-

accused i n Dubai
(iii) He participated in the conspiratorial mneeting held at the

resi dence of Mobina (A-96) where plans for executing the blasts
wer e di scussed;
(iv) He actively participated in filling of explosives in vehicles in

the night intervening 11/12.03.1993 and
(v) He went alongwith A-23 from Al -Hussaini Building on a red col oured

Yamaha notorcycle driven by A-23 to the Sahar Airport Flyover

Bri dge and pelted handgrenade at the aircraft, and thereafter,

fled away and went to Andheri-Kurla road where they left the

nmot ocycl e near a Church.

Deposi tion of Prosecuti on Wtnesses
258) Apart fromthe aforesaid evidence, the involvenent and role of the
appel lant in the conspiracy, as stated above, is also revealed by the



deposition of the follow ng prosecution w tnesses:

Deposi ti on of Mohamred Usman Jan Khan (PW2) (Approver)

The deposition of PW2 (Approver) reveals that:

(i) He knows the appellant and identified himin the Court.

(ii) The appellant was introduced to PW2 using a fake nane - ' Yusuf’
at the training canp in Pakistan

(iii) On conpletion of the aforesaid training and after returning to Dubai
PW2, along with the appellant and others, took oath of rmaintaining
secrecy by swearing on Quran.

(iv) The appellant attended the neetings at Shakil’'s residence on
07.03. 1993 and 10.03. 1993.

(v) The appel | ant was present in the garage at Al-Hussaini building on
the night of 11.03.1993 and filled RDX in vehicles.

(vi) Javed Chikna told the appellant to remove AK-56 rifles and
handgrenades fromthe gunny bag kept in the said Mruti van to the
Tiger’s flat on the fifth fl oor

(vii) On 12.03.1993, Javed Chikna gave 4 hand grenades each to the
appel lant and A-23 and told themto go to Sahar Airport in order to
throw t he sane.

The above deposition of the approver duly corroborat es with t he
confessional statement of the appellant as well as wth the confessions
made by co-accused persons that the appellant participated in the weapons
training at Pakistan and after conpletion of the said training, took oath
of maintaining secrecy and committing Jehad al ongwith ot her co-accused. It
further corroborates with the fact that the appellant participated in the
conspiratorial nmeetings and went alongwith A-23 to Sahar Airport in order
to throw hand grenades

Deposition of Guruprasad Shrikrishna (PW7)

PW?7, an eyewitness to the explosion at Sahar Airport reveals the
fol | owi ng:

(1) He was working as a painter in Bonbay. On  12.03.1993, he was
pai nting the parapet wall of the Sahar Airport flyover bridge.

(ii) Around 3 to 3.30 p.m, he heard a screeching sound on the fly-over
bridge as if sonebody had applied sudden brakes. He saw two persons on
a red notor-cycle which stopped on the bridge. They went towards the
parapet wall and canme back to the motor-cycle. The person sitting on
the pillion seat again went towards the wall, took out a round object
fromhis pocket and threw it towards the aeroplane which resulted in a
bi g expl osion. Then they went away fromthere on the notor-cycle and
PW7 saw the nunber of notor cycle as 3910.

(iii) He identified the red notor cycle at MDC police station

(iv) He identified the appellant in the Test Identification Parade ('TIP)
dat ed 09. 04. 1993 conducted by PW462.

(v) He also identified the appellant in the TIP dated 12.05.1993
conduct ed by PW469.

Deposition of Subhash Triveni Harijan (PW14)

PW 14, who was also an eye-witness to the incident, deposed on

08.11.1995, which reveals the foll ow ng:

(1) At the relevant tinme, i.e., in March 1993, he was enployed as a
pai nter. He knew PW7 as he worked alongwith him On 12.03.1993, he
alongwith PW7 and others was working on the Eastern flyover bridge.

(ii) Around 3 p.m, he heard a screeching sound on the flyover bridge as
i f somebody had applied sudden brakes. He saw two persons on a red
nmot or - cycl e whi ch stopped on the bridge. The person sitting on the
pillion seat went towards the parapet wall and then took out a round
object fromhis pocket and threw it towards the aeroplane which
resulted in a big explosion. Then they went away from there on the
not or-cycl e and PW 14 noticed the nunber of nmotor cycle as 3910.

(iii) He left for his native village on the sane day as he got scared after
seei ng the expl osion. He cane back after 15-20 days and went to Sahar
police station.

(iv) He identified the appellant in Court. He identified A-23 also in
Court.

(v) He identified the red notor cycle at M DC police station

(vi) He identified the appellant in the TIP conducted by PWA469 on
12. 05. 1993.

Deposition of Vasant Laxman Jadhav (PW 484)



PW 484, in his deposition dated 22.06.1999 reveal s as under:

(i)

(ii)
(iii)

(iv)

Deposi

PW 484 had worked in the Mnistry of Civil Aviation and was the then
i n-charge of the Bonb Detection and Di sposal Squad. He is an expert in
expl osi ve subst ances.

On 12.03.1993, he had inspected the site of the explosion at bay 54
and coll ected the sanples of steel balls fromthe site.

He, thereafter, forwarded the said steel balls and soil collected
fromthe blast site to the Forensic Science Laboratory (’'FSL'). FSL
report dated 19.03.1993 confirned traces of Nitrite.

The delay in sending the sanples to FSL (collected on 12.03.1993 and
sent to FSL on 15.03.1993) was because his Squad was very busy wth
i nvestigati ng bonb expl osi ons across the Bonbay.

tion of Siddique Babubhai Shai kh (PW 315)

Deposition of PW315, who was the APl at Sahar Airport police station

in 1993 dated 20.04.1998 reveal s as under:

(i)

(ii)
(iii)

(iv)

Deposi

Mar ol
(i)

(ii)

Deposi

On 12.03.1993, at 16:45 hours, he received a call from the Senior
Ai rport Manager regarding the said explosion pursuant to which, he
rushed to the spot at Bay 54.

He then nade a spot Panchnama in the presence of panch w tnesses
which is marked as Exhibit 1196.

After returning to the Sahar Airport Police Station fromthe spot of
expl osion, he duly nmade an entry in the Station Diary about the events
that took place therein.

On 29.03.1993, after receipt of the CA report in respect of iron
balls collected by PW484 fromthe blast site, he went through the
same and ascertained that the said iron balls were the part of the
hand grenade, and thereafter, he |lodged the FIR which is marked as
Exhi bit 1197 and 1197(a).

tion of Rajaram Bhi kaji Dhadave (PW 301)

At the relevant time, PW301 was the Watchman of St. John’s School,
Andheri. In his deposition dated 23.03.1998, he reveal s as under:

On 13.03. 1993, he saw an abandoned red Yamaha nmotor cycle by the side
of church in the school prem ses.

On 16.03.1993, the Principal of the School infornmed the police about
the said notor cycle. The Police took charge of the said notorcycle on
16.03. 1993.

tion of Hemant Mbotiram Mankar (PW599)

PW 599, who was the PSI attached with M DC Police Station in 1993,

in his deposition dated 08.03.2000 reveal s as under:

(i)

(i)

(iii)
Deposi

(i)
(ii)
(iii)

(iv)

(v)

(vi)
(vii)

(viii)

On 16.03.1993, he got a call fromShri Kuria, Principal of St.
John’s School, Marol, Andheri, regarding an abandoned notor-cycle
near the church within the school prenmises. He then deputed two
Constables who brought the said red not or - cycl e beari ng
Regi stration No. MH01-C- 3910 to the police station.
He, thereafter, spoke to RTO Tardeo about the above notor-cycle
and al so registered the notor cycle in nuddenal register.
He identified the aforesaid nmotor cycle in Court.
tion of Manohar Uttanrao Dal vi (PW504)
Deposi tion of PW504 dated 09.09.1999 reveal s that:
He was a Police Inspector at the Sahar Airport Police Station in
1993;
On 29.03.1993, PW315 lodged an FIR with the Sahar Airport police
station which was recorded by APl Hasabnis and, subsequently, the
i nvestigation of the said crime was entrusted to PW504;
On 01.04.1993, he recorded the statenents of eyew tnesses, nanely, PW
7 and PW14 and got to know about the notorcycle bearing registration
no. MH 01-C 3910 which was used by the appellant;
On 04.04.1993, PW504 wote a letter to the RT.O, Tardeo, for
further information about the aforesaid notorcycle. The said letter is
mar ked as Exhibit 1750. On 05.04.1993, he also inforned the nearby
Police Stations to be on the | ookout for the aforesaid notorcycle;
PW 504 received tel ephonic information fromMDC Police Station that
one uncl ai med notorcycl e was found near Church Hi gh School .
He then took PW 7 and 14 to M DC Police Station on 06.04.1993, where
they identified the said notorcycle;
On 16.04. 1993, he was inforned by the Mahimpolice Station that the
appel l ant had been arrested in connection with another case;

On 11. 05. 1993, PW504 obtained the custody of the appellant and
arrested him



(ix) He decided to conduct an identification parade for the appellant and
A-23 and for the said purpose, he wote a request letter dated
11.05.1993 to PW469. Accordingly, a TIP was conducted by PWA469 on
12. 05. 1993;

(x) When the appellant expressed his desire to nake a voluntary
confession, PW504 wote a letter dated 15.05.1993 to Shri Krishan Lal
Bi shnoi (PW193) requesting him to record the confession of the
appel | ant;

(xi) On 16.05.1993, the appellant was produced before PW193 for recording
hi s conf essi on.

It is pertinent to nmention here that pursuant to recording of the
statements of eyewi tnesses, viz., PW7 and PW14, when PW504 got to know
about the red Yamaha notorcycle bearing registration no. MH+01-C 3910 which
was used by the appellant, he had witten a letter on 04.04.1993 to R T.O,
Tardeo, for further information about the said vehicle. In response to the
above letter, Bhargavram Bhalchandra Phalke (PW314), the then Deputy
Transport Conmissioner, RT.O, Tardeo, sent a letter dated 03.05.1993
whi ch shows the registration of the said notor cycle in the name of Ayub
Abdul Razak Menon (AA), brother of Tiger Menon. The above fact is also
clearly evident frompara 5 of the deposition of PW314.

Deposition of Vasant Ganpat Kanble (PW462)

Deposition of PW462 dated 07.12.1998 reveal s that:

(i) He was the Special Executive Magistrate who had conducted the TIP on
09.04.1993. He had received a nmeno from Wrli Police Station on
08.04.1993 for conducting the aforesaid TIP.

(ii) He got the panch wi tnesses on 09.04.1993 for the aforesaid TIP.

(iii) He remenbered the appellant as Barnmare as one of the accused on
09. 04. 1993.

(iv) He renenbered the nanmes of identifying wtnesses; one of themwas PW
7.

(v) PW7 identified the appellant as the person who was sitting on the
rear side of the notorcycle that had stopped at Sahar Airport Fly-over
bri dge and the one who then threw a handgrenade towards the aircraft.

(vi) He prepared the Menorandum Panchnanma Exhi bit 1479.

Deposi tion of Ashok Sakharam Budhaval e (PW 614)

At the relevant time, i.e., in the year 1993, PW614 was the API
at Wrli Police Station. In his deposition dated 28.03.2000, he reveals
as under:

(1) On 09.04.1993, he was told that the TIP in respect of the appellant
was to be conducted at around 2.00 pmat Sacred Hearts School by PW
462.

(ii) Accordingly, PW462 conducted the TIP while PW614 went outside the
school and after two hours (around 04:30 pm) a nenorandum of parade
drawn by PW462 was given to PW614.

(iii) He does not renenmber making an entry into the station diary for
taking the appellant for TIP on 09.04.1993. PW©614 took the appellant
without any other officer for TIP but he went alongwith three
const abl es whose names he does not renenber.

Deposi ti on of Moreshwar Gopal Thakur (PW469)

Deposition of PW469 dated 01.02.1999 reveal s as under:

(1) He was the SEM who conducted the TIP on 12.05.1993 in respect of the
appel lant. A Constable from Sahar police station canme to him on
11.05.1993 on the instructions of Dalvi (PW504) and gave him a
request letter for conducting the said TIP and he agreed to conduct
the TIP on 12.05.1993.

(ii) He asked Dalvi (PW504) to bring two panch witnesses and ten dumi es.

(iii) PW504 went out of the parade roomprior to the comencenent of the
TIP. Both the accused declined to change their clothes prior to the
TI P.

(iv) 3 witnesses identified both the suspects at the TIP.

(v) PW 469, thereafter, handed over the custody of accused to PW504 and
prepared a menorandum panchnama (marked as ' X-550"), which was signed
by two panchas.

(vi) PWA469 does not renenber the nanes of accused persons, panchas or
three witnesses.

(vii) Menmorandum Panchnama ( Exhi bit 1506) was prepared by PW469.

The above depositions of PW462 and PW469 clearly prove that the TIP
dated 09.04. 1993 and 12.05.1993 were duly and properly conducted by them
and al so prove that the appellant was duly identified by PW7 and PW14 as



the person who was sitting on the rear side of the notorcycle that had
stopped on the Sahar Airport Fly-over bridge on 12.03.1993 and the one who
then threw a handgrenade towards the aircraft. Further, no discrepancy has
been brought out in their cross-exam nations.

Deposition of R A Sawant (PW584)

Deposition of PW584 proves the departure of the appellant to Dubai on
28.01.1993 from Bonbay. The rel evant endorsements on the Enbarkation Card
(X-661) concerning the departure which was duly stanped by him have been
mar ked as Exhi bit Nos. 2016 and 2017 (Box 21).

Deposition of S. K Borse (PW217)

The arrival of the appellant to Bonbay on 02.03.1993 from Dubai has
been proved by PW217. The rel evant endorsenents on the Di senbarkation Card
(X-319) concerning the arrival have been marked as Exh. Nos. 970 and 970-A
col ly.

259) A perusal of the aforesaid depositions establish that on 12.03.1993,
they were present at the Sahar Airport Fly-over bridge when the said
expl osion took place and that they both came on a red notor-cycle and the
appel lant threw a round object towards the aeroplane which resulted in a
big explosion. It is further proved that PW14 duly identified both the
persons on the notor-cycle i.e. the appellant and A-23 in court. Further,
PW7 and PW14 duly identified the appellant and A-23 during the Test
I dentification Parade.

260) Ms. Farhana Shah, |earned counsel for the appellant contended that
para 19 of the deposition of PW7 reveals that two persons identified by
himin the TIP were dissimlar in their appearance and that the Crinina

Manual requires that in an identification parade, the accused should be
placed with his dunmies simlar to his appearance. Wth respect to this
contention, it is submtted that the deposition of PW469, the Specia

Executive Magistrate who conducted the said TIP, does not reveal any
materi al extracted during the cross-exam nation or otherwise for conming to
the concl usion that the dummies selected were of dissinilar appearance. A
careful perusal of the evidence of PW469 and the Menorandum Exh. 1506, in
fact, reveals that two suspects were put for the parade alongwith about 10
dummi es. The reference to the Menobrandum also reveals that PW469 had
sel ected 10 persons of sinilar appearances wth the suspects out of 25
dummi es brought by the police. Further, para-26 of his deposition reveals
that though his evidence is silent regarding the selection of the dumies,

he had asked the police to send 10 dummi es and two panchas to the parade
room Thus, in viewof this, it is proved that the prosecution has adduced
sufficient evidence regarding the dumres selected being of simlar
appearance with the suspects put in the parade.

261) In the light of the above evidence, it is established that the
appel l ant had thrown hand grenade towards the aircraft thereby causing
expl osi on and consequent danage. The appellant was conpletely aware of his
acts and he had full know edge that the act committed by him at Sahar
Airport Flyover Bridge was likely to result in the death of persons present
in the aircraft.

Sent ence

262) The appellant was given full opportunity to defend hinself on the
question of quantum of sentence. Hi s statement was recorded on 26.09.2006
in which he prayed that the following factors, anpbngst others, my be
consi dered whil e determ ning his sentence:

(i) He has been in custody since his arrest in April 1993

(ii) H s children and fam |y nenbers are dependent on him

(iii) Hi s nother has been ill since 2000; and

(iv) He is innocent. He has al so expressed an apol ogy.

263) In our considered view, the appellant was a coveted nenber of the
conspiracy and was indulged in the acts furthering the object of the
conspiracy. It is proved beyond doubt that the appellant was in the
conspiracy until the final date of achievenent of the object of conspiracy.

There is no valid ground for interference in the conviction and sentence.

Consequently, the appeals fail and are liable to be dism ssed.

Crimnal Appeal Nos. 633 of 2008
Bashir Ahnmed Usman Gani Khairulla (A-13) ... Appellant(s)

Ver sus
The State of Mharashtra,



t hrough CBI - STF, Minbai ... Respondent (s)

264) M. Aabad Ponda, |earned counsel for the appellant (A-13) and M.

Mukul Gupta, |earned senior counsel duly assisted by M. Satyakam | earned

counsel for the respondent (CBI).

265) The instant appeal is directed against the final judgment and order

of conviction and sentence dated 04.12.2006 and 20.07.2007 respectively

wher eby the appellant (A-13) has been convicted and sentenced to rigorous

i mprisonment (RI) for life by the Designated Court wunder TADA for the

Bonbay Bonb Bl ast Case, Greater Bonbay in B.B.C. No.1/1993.

Char ges:

266) A comon charge of conspiracy was franed against all the co-

conspirators including the appellant. The relevant portion of the said

charge is reproduced hereunder
"During the period fromDecenber, 1992 to April, 1993 at various
pl aces in Bonbay, District Raigad and District Thane in India and
outside India in Dubai (U A E ) and Pakistan, entered into a crimnina
conspi racy and/or were nmenbers of the said crimnal conspiracy whose
object was to comit terrorist acts in India and that you all agreed
to coomit following illegal acts, nanely, to commt terrorist acts
with an intent to overawe the Governnent as by Ilaw established, to
strike terror in the people, to alienate sections of the people and to
adversely affect the harnmony anongst different sections of the people,
i.e. Hndus and Muslins by using bonbs, dynanites, hand grenades and
ot her expl osive substances |ike RDX or inflammbl e substances or fire-
arms |like AK-56 rifles, carbines, pistols and other |ethal weapons, in
such a manner as to cause or as likely to cause death of or injuries
to any person or persons, loss of or damage to and disruption of
supplies of services essential to the life of the community, and to
achi eve the objectives of the conspiracy, you all agreed to snuggle
fire-arnms, amunitions, detonators, hand grenades and high expl osives
like RDX into India and to distribute the sane anongst yourselves and
your nmen of confidence for the purpose of conmitting terrorist acts

and for the said purpose to conceal and store all these arns,
amrmuni ti ons and expl osives at such safe places and anongst yoursel ves
and wi th your nen of confidence till its use for conmitting terrorist

acts and achi eving the objects of crimnal conspiracy and to dispose
off the same as need arises. To organize training canps in Pakistan
and in India to inport and undergo weapons training in handling of
arnms, ammunitions and explosives to commit terrorist acts. To harbour
and conceal terrorists/co-conspirators, and also to aid, abet and
knowingly facilitate the terrorist acts and/or any act preparatory to
the commission of terrorist acts and to render any assistance
financial or otherw se for acconplishing the object of the conspiracy

to commit terrorist acts, to do and conmit any other illegal acts as
were necessary for achieving the aforesaid objectives of the crimna
conspiracy and that on 12.03.1993 were successful in causing bonb

expl osi ons at Stock Exchange Building, Air India Building, Hotel Sea
Rock at Bandra, Hotel Centaur at Juhu, Hotel Centaur at Santacruz,
Zaveri Bazaar, Katha Bazaar, Century Bazaar at Wrli, Petrol Punp
adj oi ni ng Shiv Sena Bhavan, Plaza Theatre and in | obbing handgrenades
at Macchi mar Hi ndu Col ony, Mahim and at Bay-52, Sahar Internationa

Airport which left nore than 257 persons dead, 713 injured and
property worth about Rs.27 crores destroyed, and attenpted to cause
bonb expl osi ons at Nai gaum Cross Road and Dhanji Street, all in the
city of Bonmbay and its suburbs i.e. wthin Geater Bonbay. And
thereby committed of fences puni shabl e under Section 3(3) of TADA (P)
Act, 1987 and Section 120-B of IPC read with Sections 3(2)(i)(ii),
3(3)(4), 5 and 6 of TADA (P) Act, 1987 and read with Sections 302

307, 326, 324, 427, 435, 436, 201 and 212 of |Indian Penal Code and
of fences under Sections 3 and 7 read with Sections 25 (1A), (1B)(a) of
the Arnms Act, 1959, Sections 9B (1)(a)(b)(c) of the Explosives Act,
1884, Sections 3, 4(a)(b), 5 and 6 of the Explosive Substances Act,
1908 and Section 4 of the Prevention of Danage to Public Property Act,
1984 and within ny cogni zance."

In addition to the above-said principal charge of conspiracy, the
appel l ant was al so charged on the foll ow ng counts:



267)

At head Secondly: The appellant comitted an of fence punishable under
section 3(3) of TADA by committing the follow ng overt acts:

(a) He received training in handling of arms, amunitions and
expl osi ves at Borghat and Sandheri ;

(b) He attended conspiratorial nmeetings at the residence of
Babl oo @Nazir Ahned Anwar Shaikh and Mbina @ Baya Misa
Bi wandi wal a (A-96) where plans for conmitting terrorist acts
wer e di scussed and chal ked out;

(c) He participated in filling of explosives in various
vehicles like RDX fitted with tine device detonators during
preparati on of vehicle bonbs in the intervening night of 11/12th
Mar ch, 1993.

At head Thirdly: The appellant, along with other co-accused persons,
i n pursuance of the aforesaid crimnal conspiracy and being a nenber
of the unlawful assenbly, went to Fishernmen’s Colony at Mhim on
12.03. 1993 at about 1.45 pmin a Maruti Van being No. MP-13-D-385 and
| obbed hand grenades on the hutnents causing death of 3 persons,
injuring 6 persons and causing | oss of property worth Rs. 50,000/- and
thereby committed an offence punishabl e under section 3(3) of TADA
read with Section 149 | PC.

At head Fourthly: The appellant, by doing the aforesaid act, conmitted
an of fence puni shabl e under Section 148 | PC.

At head Fifthly: The appellant, by doing the aforesaid act, which
resulted into death of 3 persons, commtted an offence punishable
under Section 302 read with Section 149 | PC

At head Sixthly: The appellant, by doing the aforesaid act which
resulted into injuries to 6 persons, commtted an offence punishable
under Section 307 read with Section 149 | PC

At head Seventhly: The appellant, by doing the aforesaid act which
resulted into death of 3 persons, injuries to 6 others and |oss of
property worth Rs.50,000/- committed an offence punishable under
Section 324 read with Section 149 | PC

At head Eighthly: The appellant, by doing the aforesaid act which

resulted into |l oss of property worth Rs.50,000/- comritted an offence
puni shabl e under Section 436 read with Section 149 | PC,

The charges nentioned above were proved agai nst the appellant (A-13).

The appel | ant has been convicted and sentenced for the above said charges
as under:
Convi ction and Sentence:

(i)

i)

(iii)

(iv)

The appel | ant has been convicted for the offence of conspiracy read
with the of fences described at head firstly and sentenced to R for
life along with a fine of Rs. 25,000/-, in default, to further undergo
RI for 6 nonths. (charge firstly)
The appel | ant has al so been convicted under Section 3(3) of TADA and
has been sentenced to RI for 14 years along with a fine of Rs. 75,000/ -
, in default, to further undergo Rl for 1 = (one and a half) years.
(charge secondly)

The appell ant has al so been convicted under Section 3(3) of
TADA and has been sentenced to R for |I|ife along with a fine of
Rs. 25,000/-, in default, to further undergo R for a period of 6
nmont hs. (charge thirdly)
The appel |l ant has al so been convicted under Section 148 of |PC and
has been sentenced to RI for 3 years along with a fine of Rs.25,000/-,



in default, to further undergo RI for a period of 6 nonths. (charge
fourthly)

(v) The appel |l ant has al so been convicted under Section 302 read wth
Section 149 of I PC and has been sentenced to RI for life along with a
fine of Rs. 25,000/-, in default, to further undergo RI for a period
of 6 months. (charge fifthly)

(vi) The appellant has al so been convicted under Section 307 read wth
Section 149 of |IPC and has been sentenced to Rl for 10 vyears along
with a fine of Rs. 50,000/-, in default, to further undergo Rl for a
period of 1 year. (charge sixthly)

(vii) The appellant has al so been convicted under Section 324 read wth
Section 149 of | PC and has been sentenced to RI for 3 years. (charge
sevent hly)

(viii) The appell ant has al so been convicted under Section 436 read
with Section 149 of | PC and has been sentenced to R for 10 vyears
along with a fine of Rs. 25,000/-, in default, to further wundergo R
for a period of 6 nonths. (charge eighthly)

12.
13.
14.

Evi dence

268) The evidence against the appellant (A-13) is in the formof:-

(i) hi s own confession;

(ii) confessions nmade by other co-conspirators; (co-accused);

(iii) testinony of prosecution w tnesses; and

(iv) docunentary evidence

Conf esssi onal Statenent of Bashir Ahned Usman Gani Khairulla (A-13)

269)

The invol venent of A-13 in the conspiracy is evident from his own

confession under Section 15 of TADA recorded on 16.05.1993 (10:30 hrs.) and

18. 05.1993 (17:15 hours) by Shri Krishan Lal Bishnoi (PW193), the then
DCP, Zone |11, Bonbay. His confession reveals as under: -
(1) At the relevant tinme, he was aged about 21 years, residing at Mhim

(ii)
(iii)

(iv)

(v)
(vi)
(vii)
(viii)
(ix)
(x)
(xi)

(xiii)

and was an Electrician. He studied upto class I X
He knows Javed Chi kna (AA) who was residing next to his house for the
| ast three years
On 07/08.03.1993, the appellant net Javed Chikna who told him that
H ndus have bothered Muslins in riots so they wll conbat ’'Jehad
agai nst Hindus and for this they will inpart him training to fire
rounds of pistols and | obbying of bonbs. Javed Chikna also told the
appel lant that for this they have to go out of India and asked him to
be ready for travel
On the very sane day, i.e., 07/08.03.1993, Javed Chikna came to the
resi dence of the appellant on a scooter at 9° o clock and told that he
has to go along with PW2 for sonme worKk. The appellant accomnpanied
Usman (PW2) on his scooter who took himto a building at Hll road at
t he back side of Bhabha Hospital, wherefrom they went to a flat on
the 7th floor where Tiger Mnon and other co-accused were also
present. The appellant knew all of themas they were friends of Javed
Chi kna.
The appell ant along with other co-accused took oath in the name of
"Quran’ that they will do Jehad and wll not disclose anything to
ot hers.
Thereafter, Tiger Menon asked the appellant, Mhamuad, |gbal and Min
to go to Bandra Masjid in order to offer Namaz and informed that from
there his men will take them for the next job.
As per the instructions, Abdul Gani Ismail Turk (A-11) cane to Bandra
Masjid in a Jeep and pi cked them up.

On reaching the Hill, the appellant was asked by A-11 to clean
the gun and he did the sane.
The appellant along with others took training in throwing of hand
grenades and firing of guns.
When t he appel |l ant got scared, Tiger got angry with himand asked him
to do practice by throwi ng stones which he did.
After the training, they cane back to Bonbay. The appellant was
dropped by Gani at Mahi m Dargah by the side of Bharat Mtor Training
School

On the night intervening 11/12.03.1993, the appellant went to
the house of Tiger Menon. Thereafter, he along with others went to



the garage where he noticed 10-12 gunny bags and boxes filled wth

bl ack chemical. He also saw co-accused persons l|oading articles in

jeep. He also inforned that "Tiger Menon adnmired 'our’ work™ and then
left at around 3.30 ant.

(xiv) On 12.03.1993, at 12.45 p.m, he went to Al-Hussaini building along
with Zakir who cane to pick himup.

(xv) On 12.03.1993, the appellant was given Rs.5,000/- by Javed Chikna and
he told himto acconpany Salim Zakir, Mehnmood, Min and Abdul Akhtar
in order to throw bonbs at Mahi m causeway.

(xvi) He went to Mahimalong with other co-accused in a dark blue Maruti
Van with registration nunber of Madhya Pradesh and on the way, they
took Firoz and went towards the Basti.

(xvii) On reaching there, the appellant, Zakir, Abdul, Akht ar,
Mahnmood, Mdin and Firoz got down and hurl ed bonbs. The appellant coul d
not open his bonb and put it back in the bag. He could not get into
the escaping car and thus he ran away and got into a bus to Bhend
Bazaar .

270) On perusal of the above confession of the appellant the follow ng

facts enmerge -

(i) the appel |l ant know ngly and consciously conmtted the following overt
acts, viz., he agreed to take revenge against H ndus and also took
oath to do ’'Jehad” and keep the identity of other co-accused
undi scl osed;

(ii) He took training in handling arns and throwing hand grenades at
Sandheri ;

(iii) He attended conspiratorial neetings on 7th March and 10th March
1993;

(iv) He practiced by throwing stones in order to gain perfection in

t hrowi ng of bonbs;

(v) He filled black chemical which fact is clearly established from his
own confession that "Tiger Menon conplenmented us for ’'our’ work" and
he went to Mahi m Causeway and made every possible efforts to lob hand
grenades at the basti.

271) Apart fromthe above facts, on perusal of his entire confession we

are also satisfied that the appellant has nade the above confession

voluntarily, without any pressure or coercion and the same has been
recorded after following all the safeguards enunerated under Section 15 of

TADA and the rules framed thereunder. The recording officer has proved

that confession was given voluntarily and without any force, coercion or

al | urenent.

Conf essional Statenents of co-accused:

272) The prosecution pointed out that the involvenent of the appellant in

committing overt acts, as stated above, is further revealed in the

confessional statenents of the other co-accused per sons whi ch are
summari zed as under

Conf essi onal Statenment of Abdul Gani Ismail Turk (A-11)

Conf essi onal statement of A-11 under Section 15 of TADA has been
recorded on 15.04.1993 (22:35 hrs.) and 18.04.1993 (01:15 hrs.) by Shri
Prem Kri shna Jain (PW189), the then DCP, Zone X, Bonbay. The confession of
A-11 corroborates with the confessional statenent of the appellant that he
was present at Bandra Masjid fromwhere he was picked up and went to a hil
where they took training in throwi ng of bonbs.

Conf essi onal Statenent of Parvez Nazir Ahned Shai kh (A-12)

Conf essional statement of A-12 under Section 15 of TADA has been
recorded on 18.04.1993 (14:00 hrs.) and 21.04.1993 (06:50 hrs.) by Shri
Prem Krishna Jain (PW189), the then DCP, Zone-X, Bonbay. The confession of
A-12 corroborates with the confession of the appellant that he was present
inside the garage at the tinme when black chenical was being loaded in the
vehi cl es.

Conf essi onal Statement of Mhd. Igbal Mhd. Yusuf Shaikh (A-23)

Conf essi onal statement of A-23 under Section 15 of TADA has been
recorded on 20.05.1993 (10:00 hrs.) and 22.05.1993 (10:00 hrs.) by Shri
Krishan Lal Bishnoi (PW193), the then DCP, Zone 1|11, Bonbay. The
confession of A-23 with reference to the appellant is sunmmarised hereunder
(i) The appel | ant attended conspiratorial nmeeting in a flat behind Bhabha

Hospi t al
(ii) The appellant, along with others, took oath by placing their hands on



Quran that they will do Jehad in order to take revenge.

(iii) The appellant, along wth other co-accused, went to Bandra as
instructed by Tiger, fromwhere, they were picked up and went to a
hill and were inparted training in throwing of bonbs and practice in
firing.

(iv) The appellant attended neeting at a flat in Bandra where Tiger Menon
gave Rs. 5,000/- to each of them

(v) The appel |l ant was present at Al -Hussaini building on 12.03.1993.

Conf essi onal Statenent of Zakir Hussain Noor Mhd. Shai kh (A-32)

Conf essi onal statement of A-32 under Section 15 of TADA has been
recorded on 16.05.1993 (11:25 hrs.) and 19.05.1993 (17:30 hrs.) by Shri
Krishan Lal Bishnoi (PW193), the then DCP, Zone 11I, Bonbay. The
confession of A-32 reveals the follow ng facts:

(1) The appel |l ant attended conspiratorial meeting on 10.03.1993 in a flat
at Mahimand he was in one group along with Salim Feroz, Min and
| gbal .

(ii) The appellant went to Al -Hussaini Building on 12.03.1993 around 12.45
pm along with Zakir who came to pick himup.

(iii) The appellant along with other co-accused received Rs.5,6000/- from
Javed Chi kna.

(iv) The appellant, along with other co-accused, went in a blue coloured
Maruti car | oaded with hand grenades and they al so picked up Feroz on
the way to Dargah.

(v) At Mahim all of them got down except Salim and threw hand grenades.

(vi) The appellant was left behind i.e., he could not get into the
escapi ng car.

Conf essi onal Statenent of Abdul Akhtar Khan (A-36)

Conf essi onal statement of A-36 under Section 15 of TADA has been
recorded on 19.05.1993 (17:40 hrs.) and 21.05.1993 (18:20 hrs.) by Shri
Krishan Lal Bishnoi (PW193), the then DCP, Zone 11I, Bonbay. The
confession of A-36 corroborates with the confessional statenent of the
appel l ant that he along with other co-accused went to Machhimar Colony at
Mahimin a blue coloured Maruti Van and all of them got down and | obbed
hand grenades and during escape the appellant was |eft behind.

Conf essi onal Statenment of Feroz @ Akram Amani Malik (A-39)

Conf essi onal statenment of A-39 under Section 15 of TADA has been
recorded on 19.04.1993 (22:30 hrs.) and 23.04.1993 (20:50 hrs.) by Shri
P. D. Pawar (PW185), the then DCP, Zone V, Bonbay. The said confession
reveals the followi ng facts qua the appellant:

(i) On 07.03.1993, in the evening, the appellant and PW2 canme to the

house of A-39 and took himto a building where a neeting was hel d.
(ii) The appellant along with other co-accused went to Machhimar Colony in

a grey coloured Maruti Van and all of them except Salimgot down and

| obbed hand grenades and after |obbing, he (A-13) was |eft behind.

Conf essional Statenent of Nasir Abdul Kadar Kewal @ Nasir Dhakla (A-64)

Conf essi onal statenment of A-64 under Section 15 of TADA has been
recorded on 22.01.1995 and 24.01.1995 by Shri H C. Singh (PW474), the then
Superi ntendent of Police, CBI/SPE/ STF, New Delhi. The confession of A-64
corroborates with the confession of the appellant and it reveals that the
appel l ant was present in the flat at Al -Hussaini building on the night
i ntervening 11/12. 03. 1993.

Conf essi onal Statenent of Salim Rahi m Shai kh (A-52)

Conf essi onal statement of A-52 under Section 15 of TADA has been
recorded on 15.04.1993 and 18.04.1993 by M. P.D. Pawar (PW185), the then
DCP, Zone V, Bonbay. The confession of A-52 corroborates with the
confession of the appellant. The said confession reveals that t he
appel l ant attended conspiratorial neeting at the residence of Babloo when
Ti ger Menon assigned the appellant to the group of A-32, A-43 and other co-
accused and the appellant was present at Al -Hussaini building in the night
i ntervening 11/12.03.1993.

Conf essi onal Statenment of Shai kh Ali Shai kh Urar (A-57)

Conf essi onal statement of A-57 under Section 15 of TADA has been
recorded on 19.04.1993 (12: 00 hrs.) by Shri Krishan Lal Bishnoi (PW193),
the then DCP, Zone 111, Bonbay. The confession of A-57 corroborates wth
the confession of the appellant. The said confession reveals that the



appel l ant was a friend of Javed Chikna.
Conf essi onal Statenment of Mhd. Parvez Zul fikar Qureshi (A-100)

Conf essi onal statement of A-100 under Section 15 of TADA has been
recorded on 15.04.1993 (23:30 hrs.) and 17.04.1993 (17:00 hrs.) by Shri
Sanjay Pandey (PW492), the then DCP, Zone-VIII, Bonbay. The sai d
confession reveals the foll owi ng about the appellant:

(i) He was present at Al-Hussaini building in the night intervening

11/12.03. 1993.

(ii) He was present along with others in the Maruti Car driven by Salim

273) A perusal of the confessional statenents of all the above accused,

viz., A-11, A-12, A-23, A-32, A36, A39, A64, A52 A57 and A-100

clearly establish that the appellant committed the followi ng overt acts:

(i) He was a friend of notorious goon ’'Javed Chikna’ who was a close
associ ate of Tiger Menon.

(ii) He attended both the conspiratorial neetings;

(iii) He took oath to take revenge against H ndus and not to disclose
anyt hi ng to anyone;

(iv) He received training in throwi ng of bonmbs and use of arnmns;

He was present at Al-Hussaini building in the night intervening

11/12.03.1993 and participated in filling of RDX in vehicles;

(vi) He received Rs. 5,000/- from Tiger Menon and Javed Chikna;

(vii) He alongwith other co-accused traveled in a blue coloured Maruti Van
to Fishernmen’s Col ony at Mahi m where they | obbed hand grenades.

274) It is contended by M. Aabad Ponda on behalf of the appellant that
since he has subsequently retracted his confession on 12.01.1994, the sane

should not be relied upon. It is further contended that the co-accused
have al so subsequently retracted and, hence, it would not be safe to base
conviction on the said confessions. This aspect has been elaborately

considered and rejected in the wearlier appeals, we are not once again

assessi ng the sane.

Deposition of Prosecution Wtnesses:

275) Apart fromthe aforesaid evidence, the involvenment and the rol e of

the appellant in the conspiracy as stated above is disclosed by the

deposition of various prosecution w tnesses which are as under

Deposition of Mhd. Usman Jan Khan (PW2)

The relevant material in his evidence is as follows: -

(i) PW 2 deposed that he knows the appellant as Bashir El ectrician.

(i) PW2 identified the appellant before the court during dock
pr oceedi ngs.

(iii) PW2 deposed that the appellant attended a neeting at the residence
of Shakil on 07.03.1993.

(iv) PW2 deposed that the appellant also attended a neeting at the
resi dence of Shakil on 10.03.1993.

(v) PW 2 deposed that the appellant went for a survey of Bharat Petrolium
Refinery at Chenbur on 11.03.1993.

(vi) PW2 deposed that the appellant was present at Al-Hussaini building
on the night of 11.03.1993.

(vii) PW?2 deposed that the appellant was given hand grenades by Javed
Chi kna and he was told to throw them at Fi shernen’s Col ony at Mahi m on
12. 03. 1993.

Deposition of Laxman Patil (PWD5)
PW5 is the resident of the Fishernen's Colony and had w tnessed the
i nci dent and sunmari zed the same as under
(i) He deposed that while he was waiting on the road, he saw the
appel l ant and others throw ng hand grenades towards the col ony.
(ii) He identified the appellant in Court.

(iii) He identified the appellant in TIP dated 15.05.1993 conducted by
Speci al Executive Magistrate, Mreshwar Thakur (PW469) at Mhim
Police Station.

(iv) He also identified the vehicle No. MP-13-D-385 as the car in which
the appellant and others canme to Mahimslope in order to throw hand
gr enades.

Deposition of Santosh Patil (PWG6)

PW6 is a resident of Mahim Fishernen’s Col ony at Mahim He deposed



that he witnessed the incident while he was waiting near the Minicipa
School at Mahi m sl ope.

(i) He identified the appellant in Court.

(ii) He identified the appellant in TIP dated 15.05.1993 conducted by
Speci al Executive Magistrate, Mreshwar Thakur (PW469) at Mhim
Pol i ce Station.

(iii) He also identified the vehicle No. MP-13-D-385 as the car in which
the appellant and others canme to Mahimslope in order to throw hand
gr enades.

Deposi tion of Shashi kant Shetty (PW13)

PW13 is a resident of Fishernen's Colony at Mahim He witnessed the
part of the incident when he canme out after hearing the sound of expl osion
He saw one dark blue coloured Van with registration nunber of Madhya
Pradesh.

(1) He stated that in all, 6 persons got down fromthe Maruti Van

(ii) He identified the appellant before the Court during dock proceedings
as the person who threw bonb at the Basti

(iii) He also identified the appellant in identification parade dated
15. 05. 1993 conducted by Speci al Executive Magistrate Moreshwar Thakur
(PW469) at Mhimpolice station.

(iv) He also identified the Maruti Van on 10.04.1993 in which all the
accused persons including the appellant came to Machhimar Colony at
Mahi m as MP- D- 13- 385.

(v) He lodged a First Information Report (FIR) (Exh.43) in Crine No
185/ 1993 on 12.03.1993 in respect of explosions at Fishernen's Col ony
at Mahim

276) It is contended on behalf of the appellant that evidence of the
af oresaid eye witnesses is unreliable, untrustworthy and without any basis
in order to reach to the conclusion of any guilt to justify the detention
of the appellant any further in custody. It is further submitted that
substantial inprovenents have been nade by these wtnesses during their
evidence. W are unable to accept the same. Al the eye-witnesses to the
said incident have consistently deposed that the appellant cane out of the
van which cane to Fishernen's Colony at Mhim They identified the
appel I ant before the Court during dock proceedings as well as in the test
identification parade. They further identified the Mruti Van bearing
number MP-D-13-385 as the vehicle in which the appellant along wth other
co-accused cane to the scene of the crinme. The contradictions pointed out
by the counsel on behalf of the appellant are m nor contradictions and does
not go to the root of the matter. Wth regard to the sane, the follow ng
observations of this Court in State of Utar Pradesh vs. Krishna Master
(2010) 12 SCC 324 are rel evant.

15. Before appreciating evidence of the wtnesses exanmined in the
case, it would be instructive to refer to the criteria for
appreci ation of oral evidence. Wile appreciating the evidence of a
wi t ness, the approach nust be whether the evidence of the wtness read
as a whol e appears to have a ring of truth. Once that inpression is
found, it is undoubtedly necessary for the court to scrutinise the
evidence nore particularly keeping in view the deficiencies, drawbacks
and infirmties pointed out in the evidence as a whole and evaluate
themto find out whether it is against the general tenor of the
evi dence and whether the earlier evaluation of the evidence is shaken
as to render it unworthy of belief. Mnor discrepancies on trivia
matters not touching the core of the case, hypertechnical approach by
taki ng sentences torn out of context here or there fromthe evidence,
attaching inportance to some technical error commtted by t he
i nvestigating officer not going to the root of the matter would not



277)

ordinarily pernmt rejection of the evidence as a whole.

16. If the court before whom the wtness gives evidence had the
opportunity to form the opinion about the general tenor of the
evi dence given by the witness, the appellate court which had not this
benefit will have to attach due weight to the appreciation of evidence
by the trial court and unless the reasons are weighty and form dabl e,
it would not be proper for the appellate court to reject the evidence
on the ground of variations or infirmties in the nmatter of trivia
details. Mnor omissions in the police statenents are never considered
to be fatal. The statenents given by the witnesses before the police
are neant to be brief statenents and could not take place of evidence
in the court. Small/Trivial om ssions would not justify a finding by
court that the witnesses concerned are liars. The prosecution evidence
may suffer frominconsistencies here and discrepancies there, but that
is a shortcomng fromwhich no crimnal case is free. The main thing
to be seen is whether those inconsistencies go to the root of the
matter or pertain to insignificant aspects thereof. In the forner
case, the defence may be justified in seeki ng advant age of
incongruities obtaining in the evidence. In the latter, however, no
such benefit nmay be available to it.

17. In the deposition of wtnesses, there are always nor nal
di screpanci es, howsoever honest and truthful they my be. These
di screpancies are due to normal errors of observation, normal errors
of menory due to | apse of time, due to nental disposition, shock and
horror at the tine of occurrence and threat to the life. It is not
unoften that inprovenents in earlier version are nade at the trial in
order to give a boost to the prosecution case, albeit foolishly.
Therefore, it is the duty of the court to separate fal sehood from the
truth. In sifting the evidence, the court has to attenpt to separate
the chaff fromthe grains in every case and this attenpt cannot be
abandoned on the ground that the case is baffling unless the evidence
is really so confusing or conflicting that the process cannot
reasonably be carried out. In the Ilight of these principles, this
Court will have to determine whether the evidence of eyew tnesses
examned in this case proves the prosecution case.

In State of H P. vs. Lekh Raj, (2000) 1 SCC 247, it was observed:

"7. In support of the inmpugned judgnent the |earned counsel appearing
for the respondents vainly attenpted to point out sone discrepancies
in the statement of the prosecutrix and other Wi t nesses for
discrediting the prosecution version. Di screpancy has to be
di stinguished from contradiction. Wereas contradiction in the
statement of the witness is fatal for the case, nminor discrepancy or
variance in evidence will not make the prosecution’s case doubtful
The normal course of the human conduct would be that while narrating a
particular incident there may occur mnor di screpanci es, such
di screpancies in | aw may render credential to the depositions. Parrot-
like statenents are disfavoured by the courts. In order to ascertain
as to whether the discrepancy pointed out was nminor or not or the same
anounted to contradiction, regard is required to be had to the
ci rcunst ances of the case by keeping in view the social status of the
wi tnesses and environnent in which such witness was naking the
statenent. This Court in Qusu Varghese v. State of Kerala held that
nmnor variations in the accounts of the wtnesses are often the
hal | mark of the truth of their testinmony. In Jagdish v. State of MP.
this Court held that when the di screpancies were conparatively of a
m nor character and did not go to the root of the prosecution story,
they need not be given undue inportance. Mere congruity or consistency
is not the sole test of truth in the depositions. This Court again in
State of Rajasthan v. Kalki held that in the depositions of w tnesses
there are always nornal discrepancies, however, honest and truthfu
they may be. Such discrepancies are due to normal errors of
observation, normal errors of nenory due to lapse of tine, due to



nment al di sposition such as shock and horror at the time of occurrence,
and the like. Mterial discrepancies are those which are not nornal
and not expected of a normal person.

8. Referring to and relying upon the earlier judgments of this Court
in State of U P. v. MK Anthony, Tahsildar Singh v. State of UP.
Appabhai v. State of Qujarat and Ramm v. State of MP.,this Court in
a recent case Leela Ramv. State of Haryana hel d:

"There are bound to be sone di screpancies between the narrations of
different witnesses when they speak on details, and unless the
contradictions are of a material dinension, the sanme should not be
used to jettison the wevidence in its entirety. I ncidental ly,
corroboration of evidence with mathenmatical niceties cannot be
expected in crimnal cases. Mnor enbellishnent, there may be, but
variations by reason therefor should not render the evidence of
eyewi tnesses unbelievable. Trivial discrepancies ought not to
obliterate an ot herw se acceptabl e evidence. ..

The court shall have to bear in mnd that different wtnesses react
differently under di fferent situations: wher eas sone becone
speechl ess, sone start wailing while sone others run away from the
scene and yet there are sone who may cone forward wth courage,
conviction and belief that the wong should be remedied. As a matter
of fact it depends upon individuals and individuals. There cannot be
any set pattern or uniformrule of human reaction and to discard a
pi ece of evidence on the ground of his reaction not falling wthin a
set pattern is unproductive and a pedantic exercise."

278) I n Wanman vs. State of Mharashtra, (2011) 7 SCC 295, it was observed:

"35. It is clear that not all the contradictions have to be thrown out
from consideration but only those which go to the root of the matter
are to be avoided or ignored. In the case on hand, as observed
earlier, nerely on the basis of mnor contradictions about the use and
nature of weapons and injuries, their statenments cannot be ignored in
toto."

279) To sumup, there are bound to be sonme discrepancies between the
narrations of different witnesses and unless the contradictions are of a
mat eri al di nensi on, the sanme should not be used to disbelieve the evidence
inits entirety. In viewof the above, we are of the view that the
contradi ctions pointed out by the counsel on behalf of the appellant are
m nor contradi ctions and does not render the evidence unbelievabl e.

I nvestigation, Recoveries and FSL Reports

280) PWs-5, 6 and 13 have duly identified the appellant in the TIP dated
15.05. 1993 for which nenorandum panchnama proved as Exhibit 1515 was
prepared by Mreshwar Thakur (PW469).

281) It is contended on behalf of the appellant t hat there is
interpolation in the FIR as Wiite coloured Maruti Van has been changed wth
dark blue coloured Maruti Van. W have verified the entire contents of the
FIR.  Fromthe perusal of the entire conplaint, it is clear that the colour
of Maruti Van was dark blue only and, hence, there is no interpolation

Deposi ti on of Shantaram Gangaram Hire (PW562)



He was the police officer who visited the blast site and prepared spot
panchnama (Exh. 1942) in the presence of panch wtnesses, viz., Dayaram
Ti nbak Akare and Mahendra Sadanand Mehre. PW562 collected the articles
fromthe place of occurrence in the presence of experts vide Panchnama Exh.
1221. The articles recovered fromthe blast site were sent to the Forensic
Sci ence Laboratory (FSL) for opinion. The FSL Report is Exhibit 1943 which
shows the remmants to be expl osives and part of hand grenades.

Evi dence regarding injured and Death Victins:

Deposi tion of Achyut Shanrao Pawal (PW 542)

282) He was the police officer who collected the injury certificates of
i njured persons from Bhabha Hospital, nanely, M. CQurudutt Agaskar, M.
Raj ashri Agaskar and Ms. Sheetal Keni. The certificates proved that they
sustained injuries during the blast. PW-13 and 412 Sheetal Keni proved to
have sustained injuries during the blast.
283) Dr. Wadekar (PW641) and Dr. Krishnakumar (PW640) issued the
injuries certificates Exh. 2374 and Exhibit 2372 to PW13 and Sheetal
Keni (PW412), respectively.
284) (janan Tare (PW413) (husband of the deceased Qulab Tare) and
Karande (PW414) (nephew of the deceased Hira Dhondu Sawant) claimants of
two bodi es, have proved the death of Ms. Gulab Tare (wife of PW413) and
Sm. Hira Dhondu Sawant (PW414's aunt) in the said incident. Dr. Pujari
(PW482) have deposed regarding the cause of death of Gulab Tare and PW 480
have deposed about the cause of death of Hra Dhondhu Sawant and proved
Exh. 1603 and Exh. 1598 respectively. Achyut Shanrao Pawal (PW542) also
proved killing of 3 persons at Mahi m bl ast.
Vehicle (Maruti Van) used in the incident
285) It is seen fromthe materials that the said Maruti Van in which A-13,
32, 36, 39, 43 and Mehboob Liyagat Khan (AA) were traveling was arranged by
Sul eman Lakdawal a (PW365) at the behest of Mhd. Shafi Jariwala (AA). This
fact has been proved by the said witness. Further, the depositions of PW
342 and PW366 are pertinent as they conplete the link relating to
pur chase/ arrangement of the said Maruti Van used in the incident.

Deposition of Kailash Govind Rao Baheti (PW 342)
PW 342 deposed as under:

"On 18.01.1993 | had received a tel ephone call given by Shakil Hasham
from Bonbay. Shakil requested me to book one red coloured Maruti Van
in the name of Asif Darvesh resident of MG Road, Indore and another
new Maruti Van of blue colour in the name of Shri Kasam Ahned residi ng
at Indira Nagar, Ujain. He also requested ne to register both the
Maruti Van at | ndore and send the sane to Bonbay. He also told nme that
the paynments’ of the same would be made at Bonbay to the driver. |
quoted a price of Rs. 1,69,000/- per vehicle inclusive of registration

and transport charges. | was having red col our Maruti Van brought by
me from M s Bhatia & Conpany, Qurgaon, Haryana and bl ue col our Maruti
Van brought from Vipul Mtors, Faridabad, Haryana, in ny stock. | had

brought both the said vehicles by making advance paynment. After
recei pt of booking from Shakil Hasham for red and blue colour brand
new Maruti Vans, | informed the details of the purchasers to Ms
Bhatia Conpany and M's Vipul Mtors. After receipt of said letters and
bills fromboth the said conpanies in the name of purchasers who
wanted red and blue Maruti Vans | sent papers of both the Vans for
registration to R T.0O The blue colour Maruti Van was registered in
the nane of Kasam Ahned at Ujain R T.O The blue colour Mruti Van
could not be registered at Indore due to |l ack of E form necessary for
registration. Thereafter, | sent both the said vans to Bonbay to
Shakil Hasham Shakil Hasham received the delivery and pai d
Rs. 3,38.000/- to ny drivers. My drivers gave the said anbunt to ne. |
made the necessary entries in ny office record for sending the said
Vans to Bonbay to Shakll Hasham after purchasing"the sane for the
parties told by him The RT.O Authority at Ujain had given
regi stration Nunber MP-13-D-0385 to "blue colour Maruti Van. Today
am not renenbering the engi ne nunber and chassis nunber of the said
Maruti Van."
(enphasi s added)

Deposi ti on of Shakeel Sul enan Hasham (PW 366)
He deposed regarding the purchase of the said Maruti Vans as foll ows:



"In the same nonth (February 1993) | had al so arranged for one blue
col our and another red colour Maruti Van also registered at Mdhya
Pradesh for Sul eman Lakdawal a. The said vehicles were registered at
Madhya Pradesh Indore in the nane of the purchasers given to ne by
Sul eman Lakdawal a. | had given the work of registration to one Kail ash
Baheti of Indore. Both the said vans were insured by Insurance Agent
Rakesh Tiwari before giving the same to Sul enan Lakdawala. Both the
said vehicles had arrived fromlndore. | had sent the same to the
Petrol punp of Suleman and asked himto take the delivery from the
said drivers who had brought the said vehicles. Accordingly he took
the delivery by naking paynent to the drivers."

Thus, PW366, in his deposition confirms that he had asked PW 342 to
arrange for two Maruti Vans (red and blue color each) in February, 1993.
The deposition of PW342 therefore corroborates with the deposition of PW
366 in material particulars that both the vans were purchased in Mdhya
Pradesh and the blue Maruti Van was registered in Ujain beari ng
registrati on nunber MP-13-D-0385. It is established that this nunber and
the blue Maruti van had been duly identified by PW- 5, 6 and 13 in court.
286) Further, the deposition of Mikhtar Ahnmed (PW281) reveals about the
cavity which was prepared by himin the said Maruti Van at the behest of
Mohd. Shafi Jariwala (AA). This further corroborates the fact that it s
the sane vehicle which was used in the Mahi m Causeway i nci dent.

Training in handling of arnms and anmunitions and expl osives at Sandheri and
Bor ghat

Deposition of Harish Chandra Keshav Pawar (PW105).

287) At the relevant tine, PW105 was studying in 8th standard and was

residing at Sandheri and is an eye-witness to the incident:-

(i) On 08.03.1993, at about 09:00 hrs, a special event occurred on the
eastern side hillock to village Sandheri

(ii) The said event was in connection with firing of guns;

(iii) 10-11 persons participated in the said firing.

(iv) The card board sheets were placed by the side of hillock

(v) 4-5 persons fromthe group of 8-10 persons were firing at the said
cardboards using gun

(vi) He knows sone persons, viz., A-17, A-79 fromthe group as they were
from Sandheri Vill age;

PW 105 is an eyewitness to the practice session which took place at the

hillocks of Sandheri Village. He was thoroughly cross exanined by the

defence and he withstood rigorous cross exanmi nation w thout being shaken

The deposition of PW105 corroborates the fact that the training in fire

arns was conducted at the hillocks of Sandheri and 10-11 per sons

participated in the said training.

Deposi tion of Raj aram Rancthandra Kadam ( PW 106)

The wi t ness deposed as under

(i) He is an agriculturist and resides at Sandheri

(ii) On 08.03.1993, about 9.30 a.m, he heard the sound of firing comng
from Chi nchechanal ;

(iii) He went to Chinchecharmal and noticed two nmen standing arned with guns
and a cardboard target was placed near the hillock

(iv) He knew 5 persons fromthe group as they were from Sandheri Vill age;

(v) He identified thembefore the court as A-79, A-106, A-131, A-111 and

A-78.
PW 106 is also an eye witness to the practice session which took place at
the hillocks of Sandheri Village. Bot h t he above-sai d W t nesses
corroborate with each other on the fact that training in fire arns was
conducted at the hillocks of Sandheri. These wi tnesses also corroborate

the confessional statenents and lend credibility to the incident of weapon
training as reveal ed by various accused persons in their confessions.
Deposi tion of Nanmdeo Pundlik Mahaj an (PW587)

He is a constable attached with Goregaon Police Station, District



Rai gad. The wi tness deposed that:

(i) He inspected the site of the incident and collected 3 enpties, 6 |ead
pi eces, cardboard targets, stones bearing the marks due to hitting of
bul l ets and broken branch of a tree.

(ii) The aforesaid articles were <collected and seized by him in the
presence of panchas and panchnama Exh. 539 was drawn by him

(iii) He wote a witten conplaint which was regi stered by Head Constabl e.

The deposition of PW587 further proves that firing took place at the

hill ocks of Village Sandheri

Deposi ti on of Mahadeo Jadav (PW 103)
He is a panch w tness who deposed about the seizures affected by
police at the hillocks of Village Sandheri on 29.03.1993.
288) It is contended on behalf of the appellant that the aforesaid eye
wi t nesses have not even naned or identified the appellant to be involved in
any training at Sandheri or Borghat and there is no other independent
evi dence to connect himto the said training incident. Even though the
af oresai d eye-wi tnesses i.e., PW-105 and 106 have not specifically naned
the appellant, their confessional statements duly corroborate wth the
confessional statenents of various co-accused that training in fire arns
was conducted at the hillocks of Sandheri. As far as nanming of the
appel lant is concerned, nostly, the co-accused persons referred to above
have stated to his participation in addition to his own confession
289) It is further contended on behalf of the appellant that it is an
admtted case that there were 3 accused persons by name of Bashir, since
the nane is very conmon in Muslins, so there is bona fide doubt about
reference to the present appellant in the confessional statenents of co-
accused, viz., A-16, A-23, A-25, A-32, A-77 regarding his participation in
the conspiratorial neetings. On this particul ar contention, t he
confessions of A-23, A-32 and deposition of PW2 are very clear about the
presence of the appellant in those neetings and there is no doubt about
reference to the appellant.
290) It is also contended on behalf of the appellant that since he has
stated in his confessional statement that he was arrested 6-7 days after
the bl asts, hence, the date of arrest should be 19/20.03.1993, but actually
he has been shown to be arrested on 30.03.1993 so he was illegally detained
by the police. The said submission is baseless and nisleading as the
defence has failed to substantiate this avernent and no docunent has been
pl aced on record to show that after the arrest when the accused was
produced before the Court, he inmedi ately made any such conpl aint about his
illegal detention by the police.
291) M. Ponda further contended on behal f of the appellant that the Test
Identification Parade was inproperly conducted and, hence, no reliance can
be placed on such evidence. The materials relied on by the prosecution
show that in the present case, the TIP was validly conducted and al
necessary precautions were ensured by the SEM Further, the evidence wth
regard to the TIP can only be used as a corroborative piece of evidence and
is atest to strengthen trustworthiness of the substantive evidence of the
wi tness before the Court. 1In the present case, all the wtnesses have
identified the appellant before the Court and even the SEM on this aspect
wi thstood his cross examnation. Further, with regard to the sane, this
Court in Mulla vs. State of U P., (2010) 3 SCC 508, observed as foll ows:
"43. As was observed by this Court in Mitru v. State of UP.
identification tests do not constitute substantive evidence. They are
primarily meant for the purpose of helping the investigating agency
with an assurance that their progress with the investigation into the
offence is proceeding on the right lines. The identification can only
be used as corroboration of the statement in court. (Vide Santokh
Singh v. |zhar Hussain.)

44. The necessity for holding an identification parade can arise only
when the accused persons are not previously known to the witnesses.
The whole idea of a test identification parade is that w tnesses who
claimto have seen the culprits at the tine of occurrence are to
identify themfromthe nmidst of other persons without any aid or any
other source. The test is done to check upon their veracity. In other



words, the main object of holding an identification parade, during the
i nvestigation stage, is to test the nenory of the w tnesses based upon
first inpression and also to enable the prosecution to decide whether
all or any of themcould be cited as eyew tnesses of the crine."

292) The above said evidence thus substantiates and establishes the
charges framed agai nst the appellant.

Sent ence:
293) The prosecution submtted that the appellant was gi ven ful
opportunity to defend hinself on the question of quantum of sentence. H s

statenent was recorded on 05.12.2006 (Exh. 3047) in which he prayed that
the following factors, anbngst others, may be considered while determ ning
hi s sentence:
(i) He has been in custody since his arrest in April, 1993
(ii) H s sisters are dependent on him
(iii) He has suffered during riots; and
(iv) He has no crimnal antecedent beyond this case.
294) The Designated Court duly considered all these factors while awarding
the sentence as aforesaid. Further, the appellant was a coveted nenber of
the conspiracy and was indulged in the acts furthering the object of the
conspiracy. W are satisfied that the appellant was involved in the
conspiracy fromplanning to execution
295) In the light of the above discussion, we confirm the conviction and
sentence awarded by the Designated Court and the appeal is liable to be
di sni ssed
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296) M. Priyadarshi ©Manish, |earned counsel appeared for the appellant (A
14) and M. Mikul Gupta, |earned senior counsel duly assisted by M.
Sat yakam | earned counsel for the respondent.

297) The present appeals are directed against the final judgnment and order
of conviction and sentence dated 22.09.2006 and 30.05.2007 respectively,
wher eby the appellant (A-14) has been convicted and sentenced to rigorous
i mprisonment (RI) for life by the Designated Court wunder TADA for the
Bonbay Bonb Bl ast Case, Greater Bonbay in B.B.C. No.1/1993.

Char ges:

298) A comon charge of conspiracy was franed against all the co-

conspirators including the appellant. The relevant portion of +the said

charge is reproduced hereunder
"During the period fromDecenber, 1992 to April, 1993 at various
pl aces in Bonbay, District Raigad and District Thane in India and
outside India in Dubai (U A E ) and Pakistan, entered into a crimna
conspiracy and/or were menbers of the said crimnal conspiracy whose
object was to commit terrorist acts in India and that you all agreed
to coommit following illegal acts, nanely, to commit terrorist acts
with an intent to overawe the Governnent as by Ilaw established, to
strike terror in the people, to alienate sections of the people and to
adversely affect the harnmony anongst different sections of the people,
i.e. H ndus and Muslinms by using bonbs, dynanites, hand grenades and
ot her expl osive substances |ike RDX or inflammbl e substances or fire-
arns like AK-56 rifles, carbines, pistols and other |ethal weapons, in
such a manner as to cause or as likely to cause death of or injuries
to any person or persons, loss of or damage to and disruption of
supplies of services essential to the life of the commnity, and to
achi eve the objectives of the conspiracy, you all agreed to snuggle
fire-arnms, amunitions, detonators, hand grenades and high expl osives



like RDX into India and to distribute the sane anongst yourselves and
your men of confidence for the purpose of conmitting terrorist acts

and for the said purpose to conceal and store all these arns,
ammuni ti ons and expl osives at such safe places and anpongst yoursel ves
and with your nen of confidence till its use for conmitting terrorist

acts and achi eving the objects of crimnal conspiracy and to dispose
off the sane as need arises. To organize training canps in Pakistan
and in India to inport and undergo weapons training in handling of
arms, ammunitions and explosives to commit terrorist acts. To harbour
and conceal terrorists/co-conspirators, and also to aid, abet and
knowingly facilitate the terrorist acts and/or any act preparatory to
the commission of terrorist acts and to render any assistance
financial or otherw se for acconplishing the object of the conspiracy

to commit terrorist acts, to do and commit any other illegal acts as
were necessary for achieving the aforesaid objectives of the crimna
conspiracy and that on 12.03.1993 were successful in causing bonb

expl osions at Stock Exchange Building, Air India Building, Hotel Sea
Rock at Bandra, Hotel Centaur at Juhu, Hotel Centaur at Santacruz,
Zaveri Bazaar, Katha Bazaar, Century Bazaar at Wrli, Petrol Punp
adj oi ni ng Shiv Sena Bhavan, Plaza Theatre and in | obbing handgrenades
at Macchi mar Hi ndu Col ony, Mahim and at Bay-52, Sahar Internationa

Airport which left nore than 257 persons dead, 713 injured and
property worth about Rs.27 crores destroyed, and attenpted to cause
bonb expl osi ons at Nai gaum Cross Road and Dhanji Street, all in the
city of Bonmbay and its suburbs i.e. wthin Geater Bonbay. And
thereby committed of fences puni shabl e under Section 3(3) of TADA (P)
Act, 1987 and Section 120-B of IPC read wth Sections 3(2)(i)(ii),
3(3)(4), 5 and 6 of TADA (P) Act, 1987 and read with Sections 302

307, 326, 324, 427, 435, 436, 201 and 212 of |Indian Penal Code and
of fences under Sections 3 and 7 read with Sections 25 (1A), (1B)(a) of
the Arns Act, 1959, Sections 9B (1)(a)(b)(c) of the Explosives Act,
1884, Sections 3, 4(a)(b), 5 and 6 of the Explosive Substances Act,
1908 and Section 4 of the Prevention of Danage to Public Property Act,
1984 and within ny cogni zance."

In addition to the above-said principal charge of conspiracy, the
appel l ant was al so charged on the foll ow ng counts:

At head Secondly; The accused conmitted an offence punishable under

section 3(3) of TADA by committing the follow ng overt acts

(a) He attended the conspiratorial neeting with Dawod |brahim
Kaskar and Tiger Menmon at Dubai on 19.01.1993 wherein he agreed
to arrange for landing of arnms, amunitions and explosives in
India to be used for commtting terrorist acts;

(b) He participated in both the Ilandings at Shekhadi, which was
organized by Tiger Menmon and his associates between 02-
09. 02. 1993;

At head Thirdly; The appellant, by comritting the aforesaid acts,
committed an of fence puni shabl e under Section 6 of the TADA

299) The Designated Court found the appellant guilty on all the aforesaid
charges. The appellant has been convicted and sentenced for the above said
charges as under:

Convi ction and Sentence:

i) The appel |l ant has been convicted for the offence of conspiracy read
with the of fences described at head firstly and sentenced to R for Ilife
alongwith a fine of Rs. 1,00,000/-, in default, to further undergo Rl for 3
years for comm ssion of offence under Section 3(3) of TADA and Section 120B
of the IPC. (charge firstly).

ii) The appel | ant has been convicted for commission of offences under



Section 3(3) of TADA mentioned at head secondly and sentenced to RI  for 14

years alongwith a fine of Rs.50,000/-, in default, to further wundergo R
for 1 year. (charge secondly).

iii) The appellant has been convicted and sentenced to R for life
alongwith a fine of Rs.50,000/-, in default, to further wundergo R for a
period of 1 year for conmission of offences under Section 6 of TADA (charge
thirdly).

Evi dence

300) The evidence against the appellant (A-14) is in the formof:-

(i) his own confession;

(ii) confessions nmade by other co-conspirators; (co-accused);

(iii) testinony of prosecution w tnesses; and

(iv) docunmentary evidence

Conf essional statement of Dawod @ Dawood Taklya Mhamed Phanse @
Phanasm yan (A-14)

301) The involvenent of the appellant in the conspiracy is evident from
his own confession recorded under Section 15 of TADA on 15.04.1993 (17:55
hrs.) and 17.04.1993 (19:30 hrs.) by Shri Krishan Lal Bishnoi (PW193), the
then DCP, Zone II1, Bonmbay. The said confessional statement is sunmmarized
her ei nbel ow. -

(i) The appellant along with Sharif Abdul Gafoor Parkar (A-17) and Rahim
Abbas Kar anbl ekar @ Rahi m Laundrywal a (A-40) - who died on 14.12.1993
before the charges were framed, was working for Tiger Menon in
effecting the [ andings of smuggled itens.

(ii) On 19.01.1993, as per Tiger's instructions, the appellant travelled
to Dubai from Bonbay via flight where he net him (Tiger Menon) at
Dubai Airport. Tiger asked himto stay at Hotel Del hi Darbar. After
2-3 days, Tiger took himto the residence of Dawood | brahim

(iii) At that time, Dawood | brahi masked the appellant if he could
arrange for landing of chemicals i.e., gun powder and weapons which
woul d be sruggled into India and also told himthat they have to take
revenge for the denmolition of Babri Masjid. He then asked Tiger the
cost for arranging the explosives who replied that it would be 9-10
| akhs.

(iv) The appellant agreed to arrange for the Ilanding of the arns,
expl osi ves and amuni ti ons.

(v) On the next day, at Dubai Airport, Tiger reiterated himto take care
of the arrangenents as told to himby Dawood | brahi mand al so that he
(Tiger) will informabout further course of action after reaching
Bonbay.

(vi) Thereafter, he returned to Bonmbay on 23.01.1993. After 5-6 days, he
briefed his partners Rahi m Laundrywal a and Sharif Abdul Gafoor Parker
@ Dadabhai (A-17) individually about the neeting with Dawood |brahim
in Dubai and they both agreed to do the work.

(vii) Thereafter, in the end of January, on Shafi’s instructions, he
made arrangenents for the | anding at Shekhadi but the consignnment did
not arrive.

(viii) On 3rd February, 1993, he got to know that landing was to take
place in the evening and, accordingly, he told A40 to make
arrangenents for the same. He also discussed about the landing wth
the custons officials at Miasla and told themthat they would be given
Rs. 1.6 lakh as fixed earlier after conpletion of work.

(ix) Around 8-9 p.m, he reached the spot of Ilanding where many other
persons were already present. At around 10 p.m, Tiger came there
along with Anwar, Parvez Nazir Ahmed Shai kh (A-12) and 20-25 other
persons.

(x) The appellant saw that the guns were being unloaded fromthe trawers
that had arrived and were subsequently |oaded in a truck

(xi) After the loading, he along with Tiger and others went to Wghan
Tower .

(xii) The cargo was unl oaded fromthe truck at Waghani Tower and he
saw that rifles, pistols, bullets, hand grenades and explosives were
bei ng taken out fromthe boxes by Tiger’'s nen.

(xiii) Ti ger also showed hima pencil like thing and told him that it
was worth Rs. 25,000/- and it could even expl ode Cberoi Hote
(xiv) After 2-3 days, he was paid Rs. 1 lakh for the above work which

was delivered at his residence by Abdul Gani Ismail Turk (A-11).
(xv) On 08.02.1993, he collected 3 rifles and 6 nmagazines from the



resi dence of Muzanmi|l Unmar Kadri (A-25) on the instructions of Tiger
Menon and delivered the sane to Tiger along with two ot her persons.

(xvi) On the sane day, in the night, he assisted Tiger Menon in the
| andi ng of ’'Kala Sabun’ at Shekhadi al ongwith co-accused Salim Rahim
Shai kh (A-52), Khalil Ahned Sayed Ali Nasir (A-42), Anwar Theba (AA
A-17, A-12, A-11, Shaikh Ali Shaikh Umar (A-57), Shahjahan |brahim
Shai khdare (A-56), Abbas (A-33), Mhammed | gbal Mhanmed Yusuf Shai kh
(A-23), A-25, shafi (AA) and ot hers.

(xvii) For the above work, he received Rs. 9 |lakhs from Shafi and Rs.
5 lakhs fromA-17. The details of the amount paid by him to the
officials of Custons Departnent, various police officers and other
private persons, who assisted in the above | andings are also avail abl e
in his confession.

302) On perusal of the aforesaid confessional statement of the appellant
(A-14), the follow ng facts emerge:
(i) The appellant had participated in the conspiratorial nmeeting wth
Dawood | brahim (AA) and Tiger Menon on 19.01. 1993 in Dubai
(ii) In the said neeting, the appellant had agreed to arrange for the
I andi ng of arms and ammunitions and expl osives which were to be snuggled
into India.
(iii) The appellant participated and organised the landing of arns at
Shekhadi with the hel p of other co-accused persons. (ivV) He was fully
consci ous that those arns and ammunitions and expl osives were to be used
for carrying out terrorist acts in order to take revenge for the denolition
of Babri Masjid.
303) M. Manish, learned counsel for the appellant contended that the
appel l ant was nerely a | anding agent and he had nothing to do with the said
conspiratorial nmeeting at Dubai and that he had gone to Dubai only to neet
his relatives and was not aware about the contents of the bags which had
| anded on the Shekhadi coast.
304) On perusal of the abovesaid confession, it is established that the
appel l ant played a key role in effecting and organi zing | anding of arns and
ammuni ti ons and expl osi ve substances and was actively involved wth Tiger
Menon's illegal and nefarious activities on regular basis. He attended a
conspiratorial nmeeting with Dawood |brahim and Tiger Menon wherein he
agreed to arrange for |anding of arns and anmunitions and expl osives which
were to be used for committing terrorist acts.
305) It was al so contended on behalf of the appellant that he was not
aware of the contents of the boxes/parcels for which the said |anding was
done at Shekhadi. The fact that the appellant had know edge about the
contents of the boxes/parcels is clear fromhis owm confession wherein he
has stated that he was present at the tine when rifles, pistols, bullets,
detonators, hand grenades etc. were being unloaded from the boxes at
Waghani Tower and further that Tiger Menon had shown him a pencil |Iike
thing and told himthat it was worth Rs. 25,000/- and it could even explode
beroi Hotel. Fromthe above, it is very nmuch clear that the appellant was
not nere a landing agent. It is thus established that he was a conspirator
whose primary role was snooth | anding of the said arms and amunitions and
expl osi ves.

Conf essi onal Statenents of co-accused

306) Apart fromhis own confession, the involvenent of the appellant has
al so been disclosed in the confessional statenments of the following co-
accused. The legality and acceptability of the confessions of the co-
accused has already been considered by wus in the wearlier part of our
di scussion. The said confessions insofar as they refer to the appellant
(A-14) are summari zed herei nbel ow

Conf essional Statenment of Abdul Gani Ismail Turk (A-11)

Conf essi onal statement of A-11 under Section 15 of TADA has been
recorded on 15.04.1993 (22:35 hrs.) and 18.04.1993 (1:15 hrs.) by Shri Prem
Krishna Jain (PW189), the then DCP, Zone X, Bonbay. A brief summary of
the confession nmade by A-11 with reference to the appellant is reproduced
bel ow:

(i) The appel |l ant assisted Tiger Menon in his snuggling activities and
mai nly in the landing of smuggl ed goods.

(ii) The appellant participated in the | anding of arns and anmunitions and
expl osi ves at Shekhadi on 03.02.1993.

(iii) On 08/09.02.1993, Tiger Menon instructed A-11 to go along wth other



accused, viz., Suleman Mhamed Kasam Chavate (A-18) and Sayyed Abdu
Rahman Shai kh (A-28) to get the 'Kala Sabun’ (RDX) from Masla and for this
pur pose he further instructed himto pay Rs. 1 lakh to the appellant.
Accordingly, the said anmount was paid to the appellant and Kala Sabun was
| oaded in a tenpo in the evening.

Conf essional Statement of Parvez Nazir Ahmed Shai kh (A-12)

Conf essi onal statenment of A-12 under Section 15 of TADA has been
recorded on 18.04.1993 (14:00 hrs.) and 21.04.1993 (6:50 hrs.) by Shri Prem
Krishna Jain (PW189), the then DCP, Zone X, Bonbay. A brief summary of
the confession nmade by A-12 with reference to the appellant is reproduced
bel ow
(i) The appellant along with other co-accused persons assisted Tiger in

the landing of rifles, revolvers, bullets, wire bundles and bl ack soap

on 03.02.1993 at Shekhadi and further in the transportation of the
same to the Waghani Tower and then to Bonbay.

(ii) He also assisted in the second landing operation at Shekhadi which
took place in the second week of February, 1993 after which the
consi gnnment was taken to the Tower and, thereafter, to Bonbay with his
assi st ance.

Conf essi onal Statenment of Intiaz Yunus Myan Ghavate (A-15)

Conf essi onal statements of A-15 under Section 15 of TADA has been
recorded on 07.05.1993 (12: 00 hrs.) and 09.05.1993 (13:30 hrs.) by Shri
Krishan Lal Bishnoi (PW193), the then DCP, Zone 111, Bonbay A brief
summary of the confession nmade by A-15 with reference to the appellant is
repr oduced bel ow
(i) The appellant, A-17 and A-40 were the landing agents of Tiger Menon
who assisted himin snuggling the silver sent by his brothers in Dubai
(ii) The appellant actively participated in the first |anding at Shekhadi

Conf essi onal Statenent of Sharif Abdul Gafoor Parkar @ Dadabhai (A-17)

Conf essi onal statement of A-17 under Section 15 of TADA has been
recorded on 18.04.1993 (00:15 hrs.) and 20.04.1993 (02:50 hrs.) by Shri
Prem Krishna Jain (PW189), the then DCP, Zone X, Bonbay. The said
confession reveal s as under:

(i) The appell ant was a cl ose associate of Tiger Menon and was handling
the landing activities of snuggled goods (like silver) for Tiger Menon.

(ii) The appellant participated in the first |anding operation at Shekhad

and transportation of the arnms and expl osives to Waghani Tower.

(iii) He (A-17) alongwith the appellant burnt the enpty gunny bags and
boxes whi ch contained the above arnms and amuniti ons.

(iv) The appellant participated in the second |anding operation at
Shekhadi

(v) He (A-17) narrated his conversation wth the appellant about his
meeting with Dawood | brahimin Dubai regarding smuggling of chemcals for
taki ng revenge agai nst Hi ndus for the denolition of Babri Masjid.

(vi) He also stated about the receipt of Rs. 9 lacs by the appellant from
Shafi for the above | andi ng operations.

(vii) He has stated about the distribution of noney to Police/Custonms
of ficials.

Conf essi onal Statenment of Sul eman Mohd. Kasam Ghavate (A-18)

Conf essional statement of A-18 under Section 15 of TADA has been
recorded by Shri Sanjay Pandey (PW492) and Shri UM Kale (PW190). The
said confession reveal s as under
(i) On 06. 02. 1993, when the appellant alongwith A-17 was present there, A-
18 was assisting in loading 59 to 63 packets in a tenpo bearing No. MW
4799.

(ii) Tiger instructed A-18 to go to the appellant’s house and |eave the
said tenpo at his place.

(iii) On 8th or 9th February, 1993, he went to Miuasala tower in a tenpo
where the appellant was present alongwith Tiger and others. The goods were
| oaded in the said tempo and he was asked to take the said tenpo to Mahad.
Conf essi onal Statenment of Manoj Kumar Bhanwar Lal Gupta (A-24)



Conf essi onal statenment of A-24 under Section 15 of TADA has been
recorded on 30.04.1993 (16:15 hrs.) and 09.05.1993 (19:00 hrs.) by Shri
Sanjay Pandey (PW492), the then DCP, Zone-VIII, Bonbay. The sai d
confession reveals that the appellant participated in the landing of
rifles, pistols, hand grenades and bl ack soap at Shekhadi on 02/03.02.1993
Conf essional Statement of Miuzzami | Umar Kadri (A-25)

Conf essi onal statenment of A-25 under Section 15 of TADA was recorded
on 17.04.1993 (14:00 hrs.) and 20.04.1993 (12:50 hrs.) by Shri Sanjay
Pandey (PW492), the then DCP, Zone-VIII, Bonbay. The said confession
reveal s as under:

(i) The appel |l ant used to do the work of unloading of snuggled goods for
Ti ger Menon

(ii) In or around March/April 1992 and also in August, 1992, he had
assisted the appellant in unloading silver for Tiger Menon for which he
received Rs. 1,200/- and Rs. 1,500/- respectively.

(iii) The appellant participated in the |anding operations at Shekhadi that
took place on 3rd February and 9th February, 1993.

Conf essi onal Statement of Sayyed Abdul Rehman Kanruddin Syed (A-28)

Conf essi onal statenment of A-28 under Section 15 of TADA has been
recorded on 18.04.1993 (17:00 hrs.) and 01.05.1993 (23:30 hrs.) by Shri
Sanj ay Pandey (PW492), the then DCP, Zone-VIII, Bonbay. Hi s confessional
statement reveals that on 05.02.1993, at the instance of the appellant and
A-17, about 55-60 sacks filled with sonmething were dug out froma pit and,
thereafter, |oaded in a tenpo.

Conf essi onal Statenment of Khalil Ahmed Sayyed Ali Nazir (A-42)

Conf essi onal statement of A-42 under Section 15 of TADA was recorded
by Shri P.D. Pawar (PW185). The said confession reveals as under:
(i) A-42 started doing smuggling of silver and entered into sruggling
activity at the behest of the appellant whom he knew even prior to 1983.
The smuggling was mainly done for Tiger Menon.
(ii) The appellant was a cl ose associ ate of Tiger Menon.
(iii) The appellant was involved in the landing of arns, hand grenades and
expl osi ves on 03.02. 1993 at Shekhadi .
(iv) On 22.03.1993, the appellant gave hima bag containing two revolvers
for keeping it with himwhich were subsequently recovered by the police
after his arrest.
Conf essi onal Statenent of Mohd Rafiq Musa Mariwala @Rafig Madi (A-46)

Conf essi onal statement of A-46 under Section 15 of TADA has been
recorded on 21.04.1993 (19:00 hrs.) and 23.04.1993 (21:25 hrs.) by Shri
Kri shan Lal Bishnoi (PW193), the then DCP, Zone |11, Bonbay. A-46 in his
confession stated that the appellant participated in the landing that took
pl ace at Shekhadi on 03.02.1993
Conf essional Statement of Sujjad A am Abdul Haki m Nazir (A-61)

Conf essi onal statenment of A-61 under Section 15 of TADA was recorded
by Shri Krishan Lal Bishnoi (PW193). The said confession reveals as
under:

(i) The appellant participated in the |landing of arns and ammunitions at
Shekhadi beach on 03.02.1993 and in the transportation of the goods to the
Tower .

(ii) On 09.02.1993, the appellant alongwith A-61 and others picked up 3
rifles and 6 cassettes from Muizamm | Umar Kadri (A-25) and handed them over
to Tiger near Lonar Phata.

(iii) The appellant also participated in the second l|anding of arms and
ammuni ti ons at Shekhadi on 09.02.1993, and in their transportation to the
Tower .

(iv) A-61 received Rs. 4,000/- fromthe appellant for both the | andings.
Conf essi onal Statenment of Tul siram Dhondu Surve (A-62)

Conf essional statement of A-62 under Section 15 of TADA has been
recorded by Shri T.S. Bhal (PW191). The said confession reveals as under:
(i) The appel | ant was a cl ose associ ate of Tiger Menon.

(ii) In or around 1992, the appellant, along wth Tiger Menon, had
approached himto allow themto keep the silver snuggled by them at the
M crowave station, atop the hill of Waghani village, for some consideration



(bribe), to which he consented.

(iii) The appellant had assisted Tiger Menon in the srmuggling activity that
was carried out at Waghani Tower and bribe was also paid to A-62 and others
for the same.

(iv) On 03rd February and 7th February, the appellant alongwith Tiger
Menmon and ot hers was present at Waghani Tower while the snmuggled RDX and
arnms and ammuni tions were brought from Shekhadi and unloaded and rel oaded
in the vehicles brought from Bonbay. The appellant actively participated
in the above activity.

Conf essional Statenent of Nasir Abdul Kadar Kewal @ Nasir Dhakla (A-64)

Conf essi onal statement of A-64 under Section 15 of TADA has been
recorded on 22.01.1995 and 24.01.1995 by Shri H C. Singh (PW474), the then
Superi ntendent of Police, CBlI/SPE/ STF, New Delhi. The said confession
reveal s as under:

(i) The appellant participated in the first and second landing at
Shekhadi

(ii) The appellant had arranged for and deployed |I|abour during the said
I andi ng operati ons.

Conf essi onal Statenment of Jayant Keshav CGurav (A-82)

Conf essi onal statement of A-82 under Section 15 of TADA has been
recorded by T.S. Bhal (PW191). The confession reveals that the appellant
was a |landing agent of Tiger Mmnon and was engaged in his snuggling
activities.

Conf essi onal Statenment of Mhd. Sultan Sayyed (A-90)

Conf essi onal statenment of A-90 under Section 15 of TADA has been
recorded by Shri C Prabhakar (PW186). The said co-accused was the
Superi ntendent, Custom Marine Preventive, Alibaug Circle. Hi s confession
reveal s as under:

(i) On 29.01.1993, the appellant met Shri R K. Singh, Assistant Collector
at the Guest house in Hareshwar vill age.

(i) On 12.02.1993, the appellant’s son handed over a plastic bag
containing Rs. 3 lakhs to Shri Singh, Assistant Collector

Conf essi onal Statenment of Mhd. Parvez Zul fikar Qureshi (A-100)

Conf essi onal statement of A-100 under Section 15 of TADA has been
recorded on 15.04.1993 (23:30 hrs.) and 17.04.1993 (17:00 hrs.) by Shri
Sanj ay Pandey (PW492), the then DCP, Zone-VIII, Bonbay. H s confession
reveals the active participation of the appellant in the landing of arns
and ammuni tions, explosives and detonators on 09.02.1993 at Shekhadi coast
and, thereafter, in the transportation of the said consignments to Waghani
Tower .

Conf essi onal Statement of Shahnawaz Khan Fai z Mohamed Khan (A-128)

H s confessional statement under Section 15 of TADA has been recorded
by HC Singh (PW474). Hi s confession also reveals the participation of
the appellant in the |anding and transportation of arns and ammunitions and
expl osi ves at Shekhadi
307) A perusal of the confessional statements of all the above accused,
viz., A11, A-12, A-15 A-17, A-18, A-24, A-25, A-28, A-42, A-46, A-61, A-
62, A-64, A-82, A-90, A-100 and A-128 clearly establish the fact that it
corroborate with the confessional statenent of the appellant (A-14). After
consideration of all the abovesaid confessional statenents of the co-
accused, the involvenent of the appellant in the conspiracy is established
in as much as: -

(i) The appellant was closely associated with Tiger Menon and used to
make arrangenents for |anding of goods snuggled by him

(ii) The appellant actively participated and organised the said |[|andings
of arnms and ammunitions, and explosives at Shekhadi and also rendered
assistance for its safe transportation.

(iii) The appellant was present at the landing site as well as at the Tower
where the arms and amunitions and explosives were shifted in false
cavities.

(iv) The appellant attended conspiratorial neeting at Dubai

(v) The appel |l ant worked in cl ose association with Tiger Menon and also
paid the people for the services rendered by them

(vi) The appellant held a commanding position and also had people who
wor ked for him

(vii) The appellant was not under threat or coercion and all his actions



were voluntary. He worked in pursuance of the conspiracy to achieve the
common obj ect .

(ix) The appellant was al so managi ng governnent servants by giving them
bri be on behal f of Tiger Menon which shows his closeness with Tiger Menon.
(x) The bribe was being paid to the officials by the appellant on behalf
of Tiger Menon for the said | andi ngs at Shekhadi .

(xi) The appellant was in the core group of primary conspirators. It is
not that he nerely participated in the landings as an agent, on the
contrary, he participated in the landings after being fully agreeable to
the ultimte object of the conspiracy.

(xii) His role in achieving the ultinate object of the conspiracy was very
cruci al and deci si ve.

Deposi tion of Prosecuti on Wtnesses:

308) Apart fromthe aforesaid evidence, the involvenment and the rol e of

the appellant in the conspiracy, as stated above, is disclosed by the
deposition of various prosecution w tnesses which are as under:

Deposi tion of Mohd. Usman Jan Khan (PW?2)

The relevant material in his evidence is as follows: -

(i) PW2 knew the appellant as Dawood Taklya

(ii) PW2 identified the appellant before the court in dock proceedi ngs.
(iii) The appellant was present in the hut at Shekhadi and in his (PW2)
presence, Tiger Menon with the help of the appellant and others present
there, opened 7 bags which contained guns, pistols and grenades.

(iv) The appellant and Dadabhai’s (A-17) nen assisted in wunloading the
arns and anmunitions fromthe boats and reloading themin the truck.

(v) The boxes in which arns and anmmunitions were brought from Shekhadi
were burnt by the appellant, A-17 and his son in the backyard at the
i nstance of Tiger Menon.

(vi) Tiger Menon also instructed the appellant to conceal sone boxes of
"Kal a Sabun".

(vii) The appel |l ant was present at Shekhadi at the time of landing and his
men unl oaded and | oaded themin a Tenpo.

309) The aforesaid deposition fully establishes the charges franed against
the appellant. It is further submtted that the testinony of PW2 also
corroborates with the confessions of the co-accused as well as the
confession of the appellant.

Travel to Dubai to attend Conspiratorial Meeting

310) The prosecution subnitted that the appellant travelled to Dubai from
Bonbay on 19.01.1993 and returned on 23.01.1993. The departure and arrival
details of the appellant have been proved by P.R Patil (PW242) and S. S
Chaudhary (PW223), Inmmigration Oficers, which are as under: -

Deposition of P.R Patil (PW242)

He was on Immigration duty on 19.01.1993. The relevant entries on the
Enmbar kation Card (X-398) concerning the departure have been marked as Exh.
Nos. 1050, 1050-A and 1050-A(1).

Deposition of S.S. Chaudhary (PW223)

The arrival of the appellant to India from Dubai has been proved by PW
223 who was on Inmigration duty on 23.01.1993. The rel evant endorsenents on
t he Di senmbarkation Card (X-349) have been marked as Exh. Nos. 989 and 989A.
Deposi tion of Subhash Udyawar (PW441)

PW 441 was an enpl oyee of Ms East West Travel and Tours Pvt. Ltd. and
has deposed regarding the reservation of flight tickets for the appellant
to Dubai at the instance of A-1.

On perusal of the above, it can easily be inferred that:-

(i) The appel | ant had been to Dubai on 19.01.1993 and returned Bombay on
23.01. 1993.

(ii) The departure and arrival details have been further corroborated by
PWs- 242 and 223.

(iii) The tickets of the appellant were arranged by A1, who is a co-
conspirator and brother of prine accused, Tiger Menon.

Presence of the accused at Waghani Tower

Deposition of Harish Chandra Laxman Surve (PW108)

311) PW108 was a watchman at the Waghani Tower who deposed as under:

(i) Tul si ram Dhondu Surve (A-62) and Vijay CGoving More (PW137) were also
wor ki ng al ongwi th himat Waghani Tower in 1992/1993.

(ii) On 03.02.1993, the said witness was on duty at \Waghani Tower.

(iii) He was told by A-62 that a party of the appellant was to arrive from
Mhasal a in the night.

(iv) At 9.00 p.m, one Maruti Van, one notorcycle and one jeep arrived at



Waghani Tower .
(v) The appell ant was present in the aforesaid jeep.
Deposition of Vijay CGoving Mre (PW137)

PW 137 was a | abourer at \Waghani Tower who deposed as under
(i) A-62 and PW 108 were working as watchman at the Tower.
(ii) At 9.30 p.m, a Maruti Car cane at \Waghani Tower. Three persons were
occupying the said car. Sarfaraj Phanse was one of the three. Sar fr aj
gave a call to A-62 and told himto make arrangenents for tea by telling
that their persons had arrived.
(iii) One person out of the three, left inthe car and returned alongwith
nine to ten persons.
(iv) Tiger Menon, Dawood Phanse and others were anongst the said nine
persons.
(v) Al'l the persons then left and around 11 p.m, one truck, one tenpo
and two jeeps arrived at the Tower. The appellant was present in the jeep
along with others.
(vi) Al the said persons went away after goods were |loaded in the Tenpo
and the Truck.
(vii) In a sinlar manner, in February, 1993, A-62 told PW137 that the
goods of the appellant were to arrive.
(viii) After 11 p.m, one truck, two jeeps and a tenpo arrived at
Waghani Tower and the appellant was seated in the jeep.
(ix) Thereafter, unloading of goods fromthe trucks comrenced.
(x) Again, after 4/5 days, A-62 told PW137 that goods of the appellant
were to arrive.
(xi) PwW2137 identified the appellant in the court.
312) On perusal of the aforesaid deposition, it is <clearly discernible
t hat :
(i) The appel |l ant was present at Waghani Tower when the goods were being
| oaded and unl oaded.
(ii) The deposition of PW137 also | ends credence to the deposition of PW
108 that the appellant was seated in the jeep which came to the Tower
filled with the goods.
(iii) The said evidence read with the substantive evidence of abovesaid
confessions clearly, beyond all reasonabl e doubt, proved his fatal presence
at the Tower when the arnms and anmunitions and expl osives snmuggled to this
country were bei ng unpacked and rel oaded.
O her Wtnesses:
Deposition of Ravindra Vaskar Sawant (PW 145)
313) PW145 is a resident of Kanghar and runs a grocery shop and acted as
a panch witness.
(i) He saw the powder |ike substance on the land wthin the canpus of
Waghani Tower ;
(ii) He also saw the burnt cardboards at the site and their ashes 1lying
near by;
(iii) The sanples of the powder as well as of the said ashes were collected
by the police in his presence.

Deposi tion of VWyankatesh Hirba (PW588)

He was a police officer attached with the State Intelligence
Department, Panvel. He deposed that he went to Waghani Tower and collected
sanpl es of earth and ashes fromthe said place. Panchnama Exh. 660 was
prepared by him The sanples were forwarded for examination to FSL, Bonbay
by Shashi kant Chavan (PW676). The FSL report (Exh. 2154 <colly) confirnmed
the presence of RDX in the sanples.

314) A perusal of the entire evidence on record shows that no other
hypot hesis is possible than to conclude that he willingly participated and
assi sted Dawood | brahi mand Tiger Menon in snuggling of large quantity of
weapons, ammunitions and expl osives of nass destruction which ultimtely
resulted in huge destruction shocking to the very conscience. |If the role
of the appellant is seen in the light of his agreenent, understanding and
hi s consci ousness of the ultimte use of the snuggled arms and ammunitions
and expl osives, the culpability of the appellant is no less than Tiger
Menon. All the other co-accused persons in their confessional statenents
asserted that the appellant acted not only as a |anding agent but he was
al so aware of the arnms and ammunitions and was hinself in possession of the
same. Further, it has also cone in evidence that he was aware of all the
activities of Tiger Menon. Even if we consider his age, he has not made



out a case for any leniency in the sentence part.

315) Therefore, in view of the above, we hold that the appellant was
actively involved in the conspiracy to cause blasts in Bonbay and in
consequence of the said involvenent he has comrtted the of fences for which
he has been charged and we are not inclined to interfere with the
conviction and sentence awarded by the Designated Court. Consequently, the
appeals are liable to be dism ssed.

Crim nal Appeal Nos. 653 AND 656 of 2008

Mohd. Moin Faridulla Qreshi (A-43) ... Appellant(s)
Ver sus

The State of Mharashtra,

t hrough CBI - STF, Munbai ... Respondent (s)

316) Shri Prakash Sinha, |earned counsel for the appellant (A-43) and M.
Mukul Gupta, |earned senior counsel duly assisted by M. Satyakam | earned
counsel for the respondent (CBI).

317) The instant appeals by Mhd. Min Faridulla Qureshi (A-43) are
directed against the final judgnent and order of conviction and sentence
dated 04.12. 2006 and 24.07.2007 respectively, whereby the appellant (A-43)
has been convicted and sentenced to rigorous inprisonment (RI) for Ilife by
the Designated Court under TADA for the Bonbay Bonmb Blast Case, Geater
Bonbay in B.B.C. No.1/1993.

Char ges:

318) A comon charge of conspiracy was framed against all the co-

conspirators including the appellant. The relevant portion of the said

charge is reproduced hereunder
"During the period fromDecenber, 1992 to April, 1993 at various
pl aces in Bonbay, District Raigad and District Thane in India and
outside India in Dubai (U A E ) and Pakistan, entered into a crinina
conspi racy and/or were nmenbers of the said crimnal conspiracy whose
object was to comit terrorist acts in India and that you all agreed
to coomit following illegal acts, nanely, to commt terrorist acts
with an intent to overawe the Governnent as by Ilaw established, to
strike terror in the people, to alienate sections of the people and to
adversely affect the harnmony anongst different sections of the people,
i.e. Hndus and Muslinms by using bonbs, dynanites, hand grenades and
ot her expl osive substances |ike RDX or inflammbl e substances or fire-
arms |like AK-56 rifles, carbines, pistols and other |ethal weapons, in
such a manner as to cause or as likely to cause death of or injuries
to any person or persons, loss of or damage to and disruption of
supplies of services essential to the life of the community, and to
achi eve the objectives of the conspiracy, you all agreed to snuggle
fire-arnms, amunitions, detonators, hand grenades and high expl osives
like RDX into India and to distribute the sane anongst yourselves and
your nmen of confidence for the purpose of conmitting terrorist acts

and for the said purpose to conceal and store all these arns,
amrmuni ti ons and expl osives at such safe places and anongst yoursel ves
and wi th your nen of confidence till its use for conmitting terrorist

acts and achieving the objects of crimnal conspiracy and to dispose
off the same as need arises. To organize training canps in Pakistan
and in India to inport and undergo weapons training in handling of
arnms, anmmunitions and explosives to commit terrorist acts. To harbour
and conceal terrorists/co-conspirators, and also to aid, abet and
knowingly facilitate the terrorist acts and/or any act preparatory to
the commission of terrorist acts and to render any assistance
financial or otherw se for acconplishing the object of the conspiracy

to commit terrorist acts, to do and conmit any other illegal acts as
were necessary for achieving the aforesaid objectives of the crimna
conspiracy and that on 12.03.1993 were successful in causing bonb

expl osi ons at Stock Exchange Building, Air India Building, Hotel Sea
Rock at Bandra, Hotel Centaur at Juhu, Hotel Centaur at Santacruz,
Zaveri Bazaar, Katha Bazaar, Century Bazaar at Wrli, Petrol Punp



appel |

adj oi ni ng Shiv Sena Bhavan, Plaza Theatre and in | obbing handgrenades
at Macchi mar Hi ndu Col ony, Mahim and at Bay-52, Sahar Internationa
Airport which left nore than 257 persons dead, 713 injured and
property worth about Rs.27 crores destroyed, and attenpted to cause
bonb expl osi ons at Nai gaum Cross Road and Dhanji Street, all in the
city of Bonbay and its suburbs i.e. wthin Geater Bonbay. And
thereby committed offences puni shabl e under Section 3(3) of TADA (P)
Act, 1987 and Section 120-B of IPC read wth Sections 3(2)(i)(ii),
3(3)(4), 5 and 6 of TADA (P) Act, 1987 and read wth Sections 302
307, 326, 324, 427, 435, 436, 201 and 212 of |Indian Penal Code and
of fences under Sections 3 and 7 read with Sections 25 (1A), (1B)(a) of
the Arns Act, 1959, Sections 9B (1)(a)(b)(c) of the Explosives Act,
1884, Sections 3, 4(a)(b), 5 and 6 of the Explosive Substances Act,
1908 and Section 4 of the Prevention of Danage to Public Property Act,
1984 and within ny cogni zance. "

In addition to the above-said principal charge of conspiracy, the
ant was al so charged on the foll owing counts:

At  head Secondly: The appellant in pursuance of the crimna
conspiracy abetted and knowingly facilitated acts preparatory to
terrorist acts and conmmtted an of fence puni shabl e under section 3(3)
of TADA by committing the follow ng overt acts:

(a) He received training in handling of arms, amunitions and
expl osi ves at Borghat and Sandheri ;

(b) He attended conspiratorial neetings at the residence of
Babl oo @Nazir Ahned Anwar Shaikh and Mbina @ Baya Misa
Bi wandi wal a (A-96) where plans for conmtting terrorist acts
wer e di scussed and chal ked out;

(c) He participated in filling and | oadi ng of explosives like
RDX in various vehicles fitted with time device detonators in
the intervening night of 11/12th March, 1993 at Al -Hussai ni
Bui | di ng.

At head Thirdly: The appellant, along with other co-accused persons,
went to Fishermen’s Col ony at Mahimon 12.03.1993 at about 1.45 pm in
a Maruti Van bearing No. MP-13-D-385 and | obbed hand grenades on the
hut ments causi ng death of 3 persons, injuring 6 persons and causing
| oss of property worth Rs. 50,000/- and thereby committed an offence
puni shabl e under section 3(2)(i)(ii) of TADA read wth Section 149
I PC.

At head Fourthly: The appellant, by doing the aforesaid act, conmitted
an of fence puni shabl e under Section 148 | PC

At head Fifthly: The appellant, by doing the aforesaid act which
resulted into death of 3 persons, comitted an offence punishable
under Section 302 read with Section 149 | PC

At head Sixthly: The appellant, by doing the aforesaid act which
resulted into injuries to 6 persons, comritted an offence punishable
under Section 307 read with Section 149 | PC

At head Seventhly: The appellant, by doing the aforesaid act which
resulted into several injuries, commtted an of fence puni shable under
Section 324 read with Section 149 | PC

At head Eighthly: The appellant, by doing the aforesaid act which
resulted into |l oss of property worth Rs.50,000/-, committed an of fence
puni shabl e under Section 436 read with Section 149 | PC



At head Ninthly: The appellant was in possession of 17 hand-grenades
during the period fromJanuary, 1993 to 26th April, 1993, which he
conceal ed in the over-head water tank of the toilet of Room No. 27
Chawl No. 22, Transit Canp, Bandra (E), unauthorisedly, in a notified
area of Greater Bonbay and thereby committed an offence punishable
under Section 5 of TADA.

At head Tenthly: The appellant was in possession of the above
nmentioned 17 hand-grenades with intention to commit terrorist act and
thereby committed an of fence puni shabl e under Section 6 of TADA

At head El eventhly: The appellant, by possessing the above nentioned
17 hand- grenades, has conmmitted an of fence puni shabl e under Sections 3
and 7 read with 25(1-A) and 25(1-B) (a) of the Arms Act, 1959.

319) The Designated Court found the appellant guilty on all the charges
except charge at head tenthly. The appellant has been convicted and
sentenced for the above said charges as under

Convi ction and Sentence:

(i) The appellant has been convicted for the offence of conspiracy
puni shabl e under Section 3(3) of TADA and under Section 120-B for the
of fences described at head firstly and sentenced to RI for life along
with a fine of Rs. 25,000/-, in default, to further undergo Rl for 6
nmonths. (charge firstly)

(ii) The appellant has al so been convicted under Section 3(3) of TADA for
commi ssion of acts specified at head secondly and has been sentenced

to Rl for 12 years along with a fine of Rs. 50,000/-, in default, to
further undergo RI for 1 (one) year. (charge secondly)
(iii) The appel | ant has al so been convicted for the conmission of

of fence under Section 3(2)(i)(ii) of TADA read with Section 149 of |PC
and has been sentenced to RI for life along with a fine of Rs. 50, 000/ -
, in default, to further undergo RI for a period of 6 nonths. (charge
thirdly)

(iv) The appellant has al so been convicted for the conmission of offence
puni shabl e under Section 148 of |PC and has been sentenced to R for 3
years. (charge fourthly)

(v) The appel |l ant has al so been convicted under Section 302 read wth
Section 149 of I PC and has been sentenced to RI for life along with a
fine of Rs. 25,000/-, in default, to further undergo RI for a period
of 6 nonths. (charge fifthly)

(vi) The appellant has al so been convicted under Section 307 read wth
Section 149 of |IPC and has been sentenced to RI for 14 vyears along
with a fine of Rs. 10,000/-, in default, to further undergo Rl for a
period of 3 (three) nonths. (charge sixthly)

(vii) The appellant has al so been convicted under Section 324 read wth

Section 149 of I PC and has been sentenced to R for 2 years. (charge
sevent hly)

(viii) The appel | ant has al so been convicted under Section 436 read
with Section 149 of | PC and has been sentenced to R for 10 vyears
along with a fine of Rs. 5,000/-, in default, to further wundergo R

for a period of 1 (one) nonth. (charge eighthly)

(ix) The appellant has al so been convicted for the conmission of offence
puni shabl e under Section 5 of TADA and has been sentenced to R for 10
years along with a fine of Rs. 25,000/-, in default, to further
undergo RI for a period of 6 (six) nmonths. (charge ninethly)

15.
16.
17.

Evi dence

320) The evidence against the appellant (A-43) is in the formof:-

(i) conf essi ons made by other co-conspirators; (co-accused);

(ii) testinony of prosecution witnesses; and



(iii) documentary evidence.

Conf essi onal Statenents of co-accused

321) The prosecution pointed out that the involvenent of the appellant in
conmmitting overt acts is revealed in the confessional statenents of severa
co-accused persons which are sunmmari zed as under

Conf essional Statenment of Bashir Ahned Usman Gani Khairulla (A-13)

Conf essi onal statement of A-13 under Section 15 of TADA has been
recorded on 16.05.1993 (10:30 hrs.) and 18.05.1993 (17:15 hrs.) by Shri
Krishan Lal Bishnoi (PW193), the then DCP, Zone 1|11, Bonbay. The facts
energing from the said confession pertaining to the appel | ant are
sunmari zed as foll ows:

(i) The appel |l ant was present on 7/8.03.1993, along with other co-accused
persons, in a flat on the 7th floor of the building on the H Il Road,
Bandra behi nd Bhabha Hospit al

(ii) The appellant, along with other co-accused persons, took oath by
pl acing his hands on Holy Quran that they will take revenge for the
atrocities conmmtted on their community and will do Jehad for |Islam
and they woul d not disclose anything about this to anyone.

(iii) The appellant, along with A-13 and others, as instructed by Tiger
went to offer Namaz at Bandra Masjid and was told to wait for Tiger's
man, who woul d take himfor the next job.

(iv) After offering Namaz, as told, around 1:15 in the night, they were
pi cked up by Tiger’s man naned Gani and they all left and reached on a
hill where they were inparted training by Tiger Menon.

(v) After the training, they canme back to Bonbay and the appellant got
down at Kal a Nagar.

(vi) The appellant, along wth other co-accused persons, attended a
conspiratorial meeting on 10.03.1993 at a flat on Hill Road, Bandra.
Al'l the co-accused persons were given Rs. 5,000/- for giving the sane
at their homes in order to celebrate Eid and he further told them not
to spend the noney on thensel ves.

(vii) The apellant was present inside the garage at Al-Hussaini Building
conmpound in the night of 11/12.03.1993 when bl ack chem cal was being
filled in vehicles.

(viii) In the morning of 12.03.1993, the appellant and other co-
accused persons were present at Al -Hussaini building where Javed gave
them Rs. 5, 000/ -.

(ix) As told by Javed, the appellant, along with Salim Bashir Khairulla,
Mehnood, Feroz, Zakir and Abdul Akhtar went to throw the handgrenades
at Mahi m sl ope cause-way.

(x) The apellant, along with other co-accused, got down fromthe car and
| obbed hand grenades at Mahi m Sl ope.

(xi) The appellant or Mahnmood was having the bag contai ning hand grenades.

322) A perusal of the confession of A-13 shows that the appellant actively
participated in the entire conspiracy to commit terrorist acts. He
committed all possible acts, viz., taking oath to commit jehad; received
training in handling of arnms and amunitions and explosives; attended
conspiratorial meeting where plans were discussed; was present inside the
garage of Al -Hussaini building when black chenmical was being filled in
vehi cl es and | obbed hand grenades at fishermen’s col ony at Mahi m

Conf essi onal Statement of Mhd. Igbal Mhd. Yusuf Shaikh (A-23)

Conf essi onal statement of A-23 under Section 15 of TADA has been
recorded on 20.05.1993 (10:00 hrs.) and 22.05.1993 (10:00 hrs.) by Shri
Krishan Lal Bishnoi (PW193), the then DCP, Zone-I1l, Bonbay. The facts
energing from the said confession pertaining to the appel | ant are
sunmari zed as foll ows:

(i) The appellant, along with others, took oath to do Jehad in order to
take revenge for the atrocities on their comunity and not to disclose
anything to anyone at a flat behi nd Bhaba Hospital

(ii) The appellant, along with others, as instructed by Tiger Menon, went
to Bandra and waited near Badi Masjid fromwhere they were picked up
around 12:30-1:00 a.m in the night, by a nman of Tiger who had conme in
a sky bl ue col oured Jeep.

(iii) Thereafter, they reached on a hill where they were inparted training



in throwi ng handgrenades and firing with AK-56 by Ti ger Menon.
(iv) The appellant and others cane back to Bonbay after the training. The
appel lant, along with A-23, got down fromthe vehicle at the MHADA

of fice.

(v) Two days thereafter, the appellant attended a neeting in a Flat at
Bandra where all the nenbers discussed their plans and Ti ger
distributed Rs. 5,000/- to each one of themfor Eid celebrations.

(vi) He participated in the filling of RDX in the vehicles in the garage

at Tiger’s residence
(vii) The appellant was present in Tiger's house at Mahimand received hand
grenades from Javed and Usnan.
(viii) The appel | ant went to Bangal ore with Mehmud and A-23 in order
to avoi d arrest.
(ix) The appellant, after returning from Bangal ore, went to his country.
The prosecution vehenently submitted that the confession of A-23 duly
corroborates the role played by the appellant in the entire conspiracy. It
is clear that the appellant comritted all possible overt acts in order to
conmit terrorist acts. It is also clear from his confession that he was
present inside the garage of Al -Hussaini building and participated in the
filling of RDX in vehicles which were later planted as bonbs at various
pl aces.
Conf essi onal Statenent of Zakir Hussain Noor Mohd. Shai kh (A-32)

Conf essi onal statement of A-32 under Section 15 of TADA has been
recorded on 16.05.1993 (11:25 hrs.) and 19.05.1993 (17:30 hrs.) by Shri
Kri shan Lal Bishnoi (PW193), the then DCP, Zone 111, Bonbay. The facts
energing fromthe said confession, with reference to the appellant, are
summari sed hereunder:

(i) The appel |l ant attended the conspiratorial neeting on 10.03.1993 at

Bandra where Ti ger Menon formed groups. They were directed to go to

t he godown of Bharat Petrol eum Conpany at Chenbur in order to throw

hand grenades. Next day, PW2 took all of wus to the spot in a

commander Jeep and did survey. Al the people of our group were in the

Jeep.

(ii) He was present in the night intervening 11/12 March, 1993 at the Al-

Hussai ni Bui | di ng.

(iii) He was present in the flat of Tiger where he was given hand grenades
by Javed and Usnman.
(iv) Javed gave Rs. 5,000/- to each one of themand told themto | eave for

their mssion at 2:30 p. m
(v) The appellant, along wth Zakir Hussain, Mehnood, Abdul Akhtar

Sal eem Dandekar and Feroz went to Mahim sl ope Koliwada colony around

2:30 p.m in a blue Maruti and | obbed handgrenades.

Upon perusal of the confession of A-32, it 1is clear that the same
corroborates with the fact that the appellant attended conspiratoria
nmeeting; was present at Al-Hussaini building in the intervening night of
11/12.03.1993; | obbed hand grenades at fishernen’s colony. The appellant
al so conducted survey along with PW2 and ot her co-accused persons.

Conf essi onal Statenent of Abdul Akhtar Khan (A-36)

Conf essi onal statement of A-36 under Section 15 of TADA has been
recorded on 19.05.1993 (17:40 hrs.) and 21.05.1993 (18:20 hrs.) by Shri
Krishan Lal Bishnoi (PW193), the then DCP, Zone 111, Bonbay. The
confession of A-36 reveals the follow ng facts:

(i) The appellant, along with others, was |loading RDX in the vehicles in
the night intervening 11/12.03.1993 at Al -Hussai ni Buil di ng.

(ii) Javed gave Rs. 5000/- to each one of them

(iii) The appellant, along with others, was given hand grenades by Javed
and Usnan.

(iv) The appellant and Zakir brought a bag full of hand grenades.

(v) Javed al so gave 5-6 grenades to others who were present there which
they put in their bag which was being carried by the appellant and
Zakir.

(vi) The appellant, along with others, went to Mahim slope-way and threw
grenades on the hutnments.

It can easily be inferred that the confession of A-36 corroborates with the



fact that appellant filled RDX in vehicles and he along wth other co-
accused persons | obbed hand grenades at Fi shernen’s col ony

Conf essi onal Statenment of Akram Amani Malik (A-39)

Conf essional statement of A-39 under Section 15 of TADA has been
recorded on 19.04.1993 (22:30 hrs.) and 23.04.1993 (20:50 hrs.) by M. P.D.
Pawar (PW185), the then DCP, Zone V, Bonbay. The facts enmerging from the
sai d confession, pertaining to the appellant, are summari sed as under
(i) On 10. 03. 1993, the appellant attended a neeting at Bandra.

(ii) The appellant and others were asked by Tiger Menon to do some work
and that they will be given Rs. 5,000/- each

(iii) The appellant, along with P2 and others, went to survey Chenbur
refinery.

(iv) The appellant, along with co-accused, went in a Maruti Van and threw
hand grenades.

The confession of A-39 corroborates the abovesaid confessions and in

particular that the appellant attended conspiratorial neeting; conducted

survey of the target; travelled along with co-accused persons and | obbed

hand grenades.

Conf essi onal Statenent of Nasim Ashraf Sherali Barmare (A-49)

Conf essi onal statenment of A-49 under Section 15 of TADA has been
recorded on 16.05.1993 (09:30 hrs.) and 18.05.1993 by Shri Krishan La
Bi shnoi (PW193), the then DCP, Zone Ill, Bonbay. The confession of A-49
corroborates with the fact that the appellant filled black soap (RDX) m xed
with steel scrap jointly with other co-accused and was present at Al-
Hussaini building till norning.

Conf essi onal Statenent of Sali m Rahi m Shai kh (A-52)

Conf essi onal statement of A-52 under Section 15 of TADA has been
recorded on 15.04.1993 and 18. 04.1993 by Shri P.D. Pawar (PW185), the then
DCP, Zone V, Bonbay. The facts energing from the said confession
pertaining to the appellant, are summari zed as under:

(1) The appellant was present in the nmeeting held at Tiger’s flat where
he fornmed groups.

(ii) The appellant, A-52 hinself, Alam Zakir, Bashir and Aslam were in
one group.

(iii) On 11.03.1993, the appellant was present at the residence of Tiger

Menmon al ong with other accused persons.

(iv) The appellant also filled 'black soap’ fromthe soap boxes kept in

t he garage
(v) Al'l the persons including the appellant, who were filling the black

soap wore gloves in their hands.

(vi) He, along with the accused and others, went in the Mruti Car to

Mahi m Sl ope, Koliwada and t hrew hand grenades causi ng bonb bl ast.

The confession of A-52 also corroborates the fact that the appellant
attended conspiratorial neeting and that he filled RDX in vehicles in the
night intervening 11/12.03.1993 and also | obbed hand gr enades at
fishermen’s col ony.

Conf essi onal Statenment of Shai kh Ali Shai kh Urar (A-57)

Conf essional statement of A-57 under Section 15 of TADA has been
recorded on 19.04.1993 (12:00 Hrs.) by Shri Krishan Lal Bishnoi (PW193),
the then DCP, Zone 111, Bonbay. The facts energing from the said
confession pertaining to the appellant are sumari zed as under
(i) The appellant, along with others, was present in the flat at Bandra

when Tiger Menon gave |lecture about the loss suffered by Mislim

community and al so that they were doing this for their comunity and
gave Rs. 5,000/- to everyone present there.

(ii) The appellant participated in filling of RDX in vehicles and putting
of iron pieces init.

(iii) The appellant was asked by Anwar to take rest from work of filling
RDX.

(iv) In the norning, the appellant carried the rifle and kept it in the
Maruti Car No. MFC 1972.

The confession of A-57 corroborates the fact that the appellant attended

nmeeti ng where Tiger Menon tal ked about taking revenge and filled RDX in

vehi cl es which were planted as bonbs at various pl aces.

Conf essi onal Statenment of Nasir Abdul Kadar Kewal @ Nasir Dhakla (A-64)



Conf essi onal statenment of A-64 under Section 15 of TADA has been
recorded on 22.01.1995 (9:15 pm) and 24.01.1995 (9.45 am by Shri HC Singh
(PW474), the then SP, CBI/SPE/STF, New Del hi. The confession of A-64
corroborates with the fact that the appellant was present at Al -Hussain
building in the night intervening 11/12.03. 1993.

323) Upon perusal of the said confessions of co-accused persons, it is

thus established that the appellant:-

(i) participated in training of handling of arns and ammunitions and
expl osi ves at Sandheri and Borghat;

(ii) participated in conspiratorial neeting;

(iii) took oath that he will do Jehad;

(iv) conducted survey of targets along with PW2 and ot her co-accused;

(v) filled RDX and iron scraps in vehicles

(vi) | obbed hand grenades at fishernen’s col ony;

(vii) after commtting such a heinous crine fled in order to avoid his
arrest.

Deposi tion of Prosecuti on Wtnesses:

324) Apart fromthe aforesaid evidence, the involvenment and the rol e of

the appellant in the conspiracy, as stated above, is disclosed by the

deposition of various prosecution w tnesses which are as under

Deposi tion of Mohd. Usnman Jan Khan (PW2) (Approver)

Hi s deposition reveals about the involvenent of A43 in the
conspiracy. The relevant material in his evidence is as under: -
(i) PW2 stated that he knew Mdin Faridulla Quereshi as 'Min’.

(ii) He identified the appellant before the Court.

(iii) The appellant attended the conspiratorial nmeeting at Shakeel’s
resi dence on 07.03. 1993.

(iv) Tiger Menon told PW2 to show the Chenbur Refinery to the appellant
and ot hers.

(v) The appellant was also present in Tiger's flat at Al -Hussain
building in the night of 11/12.03.1993.

(vi) He was actively involved in filling of RDX in the dickey of notor
vehicles on the night of 11/12.03.1993.

(vii) Javed Chikna gave 4 hand grenades to A-43 and others in order to
throw the same at Fishermen’s Colony at Mahim

The above deposition of the approver duly corroborates the confessions
of the co-accused and thus establishes the fact that the appellant
attended conspiratorial neetings, he was present at Al -Hussaini building
in the night intervening 11/12.03.1993 and filled RDX in vehicles and
that he was gi ven hand grenades to be | obbed at Fishermen’s col ony. PW
2 duly corroborates the confession of co-accused in material respects.
Deposi tion of Laxm kant Ranmachandra Patil (PW5)

PW5 is a resident of the Fishernmen's Colony and is an eye witness to
the incident. He had witnessed the incident while he was waiting on the
road which is summari zed as under:

(i) He deposed that 5-6 persons got down froma blue coloured Maruti Van
and threw green col oured things, which could be held in the hand,
towar ds the col ony.

(ii) He identified the appellant in court.

(iii) He participated in the identification parade dated 15. 05. 1993
conducted by Mreshwar Thakur (PW469) Special Executive Magistrate at
Mahi m Police Station and he also identified the appellant.

(iv) On 13.03.1993, in the police station, he also identified the wvehicle
No. MP-13-D-385 as the car in which the appellant cane to Mahi m sl ope
in order to throw hand grenades

Deposition of Santosh Patil (PWB6)



PW6 is a resident of Mahim Fishernen’s Col ony at Mahim He deposed
that he witnessed the incident while he was waiting near the Minicipal
School at Mahi m sl ope. He deposed as under:

(i) 6 persons cane in a blue Maruti Van to Mahi m Machhi mar col ony and the
nunber of the said vehicle was MP 385 and threw sonething in the
direction of the 'Zopadpatty’ which caused expl osions.

(ii) He identified the appellant before the court to be the person who
| obbed the hand grenades.

(iii) On 10.04.1993, he identified the blue Maruti Van at the Mhim Police
Station. The Van was bearing the Reg. No. MP 13 D- 385.

(iv) He also identified the appellant in the identification parade dated
15. 05. 1993 (Exhi bit 1515) conducted by Special Executive Magistrate
(PW469) at Mahim Police Station.

Deposi tion of Shashi kant Shetty (PW 13)

PW13 is a resident of Mahim Fishernmen’s Col ony at Mahim He is an
eye witness to the incident. He deposed as under:
(i) He witnessed a part of the incident as soon as he cane out of his
house after hearing the sound of expl osions.

(ii) He saw 4-5 people getting down fromthe Van and throw ng sonething on
the 'basti’ which resulted in expl osions.

(iii) PW13 identified the appellant in Court.

(iv) PW13 participated in the identification parade dated 15.05.1993
(Exhi bit 1515) conducted by Special Executive Mgistrate (PW469) at
Mahi m police station and identified all the accused including the
appel I ant .

(v) PW 13 identified the Maruti Van in which the appellant along with co-
accused persons cane to Mahi m Machhi mar Col ony as MpP-D- 13- 385.

(vi) PW13 lodged a First Information Report (FIR) in respect of the
expl osi ons at Mahi m Fi shermen’ s col ony.

Upon perusal of the aforesaid depositions of PW 5, 6 and 13, the eye
witnesses to the said incident, it is established that the appellant | obbed
hand grenades and caused expl osions. They further identified the Maruti van
beari ng nunber MP-D-13-385 as the vehicle in which the appellant cane al ong
with ot her co-accused and, thereafter, fled away after I|obbing the hand
gr enades.

I nvestigation, Recoveries and Reports:
325) The aforesaid eye-witnesses viz., PW-5 6 and 13 have duly
identified the appellant in the TIP dated 15.05.1993 conducted by Shri
Mor eshwar Thakur (PW469) for which nenorandum panchnama nmarked as Exh.
1515 was prepar ed.
326) On 12.03.1993, Shantaram Gangaram Hre (PW562), Police Oficer
visited the blast site i.e., Fishernmen's colony at Mahim and prepared spot
panchnama in the presence of panch wi tnesses, viz., Dayaram Tinbak Akare
and Mahendra Sadanand Mehre. PW562, in the presence of Tanore (PW 330)
and experts collected the articles fromthe blast site vide Panchnama Exh.
No. 1221 which were sent to the Forensic Science Laboratory ("FSL") for
opi nion. The FSL Report Exh. Nos. 1943, 1943-A(i) and 1943-A(ii) proves
the remmants to be expl osives and part of hand grenades.
327) On 26.04.1993, the appellant, in the presence of panch witnesses,
viz., Eknath Jadhav (PW606) and Krishnanad Alwin (PW41), made a
di sclosure to the police for which disclousure Panchnama Exhibit 133 was
prepared, and thereafter, he led the police party and the panchas and got
recovered 17 hand grenades (nmarked as Art. 54(xvii) colly) which he took
out froma water tank and the same were seized by the police vide seizure
Panchnama Exhi bit 134.
328) The seized articles were sent to FSL for opinion vide Exhibit 2439
and the FSL Report (Exhibit 2439-A) confirnms the articles to contain Penta



Crythritol Tetra Nitrate (PENT).

Evi dence regarding injured victins and deceased:
329) It is seen fromthe records that in July, 1993, Achyut Shanrao Pawal
(PW542), Police Inspector, collected the injury certificates of injured
persons, nanely, M. Gurudutt Agaskar, Ms. Rajashri Agaskar and Ms. Sheetal
Keni from Bhaba Hospital which anply prove that they sustained injuries
during the blast. Injured Shashi kant Shetty (PW13) and Sheetal Keni (PW
412) also proved to have sustained injuries during the blast. Dr. \Wadekar
(PW641) and Dr. Krishna Kumar (PW640) were the doctors who have proved
the injury certificates issued to PW13 and PW412 respectively.
330) Gjanan Tare (PW413) (husband of the deceased @ulab Tare) and
Karande (PW414) (nephew of the deceased Hira Dhondu Sawant) claimants of
two bodi es, have proved the death of Ms. GQulab Tare (wife of PW413) and
Snt. Hira Dhondu Sawant (PW414's aunt) in the said incident. PW 482 and
PW 480 have established the cause of death to be the injuries received on
12.03.1993. Achyut Shanrao Pawal (PW542) also proved the death of 3
persons at Fishernen's Colony in the said incident.
Vehicl e used for conmitting the act:
331) It is seen fromthe materials that the said Maruti Van in which A-13,
A-32, A-36, A-39, A-43 and Mehboob Liyaqat Khan (AA) were seated was
arranged by Suleman Lakdawala (PW365) at the behest of Mhd. Shafi
Jariwala (AA). This has al so been proved by the said witness. Further, the
depositions of Kailash Govind Rao Baheti (PW342) and Shakeel Sul enan
Hasham (PW366) are pertinent as it conplete the Ilink relating to
pur chase/ arrangenment of the said Maruti Van used in the incident.

Deposition of Kailash Govind Rao Baheti (PW342)

He deposed as follows: -

"On 18.01.1993 | had received a tel ephone call given by Shakil Hasham
from Bonbay. Shakil requested ne to book one red coloured Maruti Van
in the name of Asif Darvesh resident of MG Road, Indore and another
new Maruti Van of blue coloured in the nanme of Shri Kasam Ahned
residing at Indira Nagar, Ujain. He also requested ne to register
both the Maruti Van at Indore and send the sane to Bonbay. He also
told me that the paynents of the sane woul d be made at Bonbay to the
driver. | quoted a price of Rs.1,69,000/- per vehicle inclusive of
registration and transport charges. | was having red colour Maruti
Van brought by me from Ms Bhatia & Conpany, Gurgaon, Haryana and bl ue
col our Maruti Van brought from Vipul Mtors, Faridabad, Haryana, in ny

stock. | had brought both the said vehicles by nmaking advance
paynent. After receipt of booking from Shakil Hasham for red and bl ue
coloured brand new Mruti Vans, | informed the details of the

purchasers to Ms Bhatia Conpany and Ms Vipul Mtors. After receipt
of the said letters and bills fromboth the said conpanies in the nane
of purchasers who wanted red and blue Maruti Vans | sent papers of
both the Vans for registration to RTO The blue coloured Maruti Van
was registered in the nane of Kasam Ahned at Ujain RTO The bl ue
col oured Maruti Van could not be registered at Indore due to | ack of E-
Form necessary for registration. Thereafter, | sent both the said
Vans to Bonbay to Shakil Hasham  Shakil Hashamreceived the delivery
and paid Rs.3,38,000/- to ny drivers. My drivers gave the said anount
to ne. | made the necessary entries in ny office record for sending
the said Vans to Bonbay to Shakil Hasham after purchasing the same for
the parties told by him The RTO Authority at Ujain had given
regi strati on Nunber MP-13-D-0385 to "blue col oured Maruti Van. Today
I am not renmenbering the engi ne nunber and chassis nunber of the said
Maruti Van.""

Deposi ti on of Shakeel Sul enan Hasham (PW 366)

In his deposition, he deposed that he had asked PW342 to arrange for
two Maruti Vans (red and blue colour) in February, 1993. Both the vans
were purchased in Madhya Pradesh and the blue Maruti Van was registered in
Ujain with the registration nunber MP-13-D 0385. PW366 further deposed
as under:

"In the same nonth (February 1993) | had al so arranged for one blue

col oured and another red coloured Maruti Vans also registered at

Madhya Pradesh for Suleman Lakdawala. The said vehi cl es wer e



regi stered at Madhya Pradesh Indore in the nane of the purchasers
given to ne by Sul eman Lakdawal a. | had given the work of registration
to one Kailash baheti of Indore. Both the said vans were insured by
I nsurance Agent Rakesh Tiwari before giving the sane to Sulenan
Lakdawal a. Both the said vehicles had arrived fromlIndore. | had sent
the sane to the Petrol punp of Suleman and asked him to take the
delivery fromthe said drivers who had brought the delivery of the
said vehicles. Accordingly he took the delivery by making payment to
the drivers.”

It is relevant to note that this nunber and the said blue Mruti Van has
been identified by PW-5, 6 and 13 in their depositions as the vehicle
whi ch was involved in the said incident at Fishermen’s Col ony. Thus, PW
342, therefore, corroborates the deposition of PW366 in that both the Vans
were purchased in Madhya Pradesh and the blue Maruti Van was registered in
Ujain and was given registration nunber bearing MP-13-D 0385.
332) Further, the deposition of Mukhtar Ahned (PW281) reveals that the
cavity was prepared by himin the said Maruti Van at the behest of Mhd.
Shafi Jariwala (AA). This further corroborates the fact that it is the sane
vehi cl e which was used in the Mahi m Causeway i ncident.
333) It is contended on behalf of the appellant that 3 eye w tnesses Vviz.
Ashok Vichare (PW104), Harish Chandra Pawar (PW 105) and Raj aram Kadam ( PW
106) have deposed about the incident of training which took place at
Sandheri but they have not identified the appellant and hence hi s
participation in the training progranme cannot be established. It s
brought to our notice by the CBI that the confessions of the co-accused
viz. A-13 and A-23, establish the involvenment and participation of the
appellant in the training programe. Even if the above wi tnesses have not
identified that does not cause any dent on the prosecution case as
sufficient evidence has been placed on record by the prosecution to
establish the presence and participation of the appellant at Sandheri and
Bor ghat .
Juvenil e | ssue:
334) It is contended on behal f of the appellant that he was 17 years and 3
months ol d on the date of conmission of offence and his case ought to have
been dealt under the Juvenile Justice (Care & Protection of Children) Act,
2000 (in short "JJ Act’) and the provisions of TADA are inapplicable to his
case and the learned Designated Court erred in negating t he sai d
contention. Before dealing with this contention, it would be appropriate to
first deal with the law on the subject:

"Juvenil e Justice (Care & Protection of Children) Act, 2000

Pr eanbl e:

An act to consolidate and anend the law relating to juveniles in
conflict with law and children in need of care and protection, by
providing for proper care, protection and treatnment by catering to
their need, and by adopting a child friendly approach in the
adj udi cation and disposition of matters in the best interest of
children and for their ultimate rehabilitation"

Section 1 (4) of the JJ Act was brought into the statute book we.f.
22.08. 2006 whi ch reads as under: -

"Notwi t hst andi ng anyt hing contained in any other law for the tine
being in force, the provisions of this act shall apply to all cases
i nvol ving detention, prosecution, penalty or sentence of inprisonnent
of juveniles in conflict with | aw under any such | aw'

Section 2 (k) defines "juvenile or 'child means a person who has not
compl et ed ei ghteen years of age.

Section 2 (I) defines "juvenile in conflict with aw neans a juvenile
who is alleged to have conmitted an of fence and has not conpleted eighteen
years of age as on the date of comm ssion of such offence
335) Section 15 deals with the Order that may be passed regarding juvenile
whi ch is as under: -

"(1) Where a Board is satisfied on inquiry that a juvenile has



conmitted an of fence, then notw thstanding anything to the contrary
contained in any other law for the time being inforce, the Board may,
if it so thinks, fit-

(g) make an order directing the juvenile to be sent to a special hone-
(before the amendnent dated 22-8-2006)

(i) in the case of juvenile, over seventeen years but Iess than
ei ghteen years of age for a period of not |less than two years;

(ii) in case of any other juvenile for the period until he ceases to
be a juvenile"

336) Section 16 deals with the order that nmay not be passed against

Juvenil e which is as under: -
"(1) Nothwi thstanding anything to the contrary contained in any |I|aw
for the tinme being in force no juvenile in conflict with law shall be
sentenced to death (or life inprisonment) or cormitted to prison in
default of paynent of fine or in default of furnishing security:
Provi ded that where a juvenile who has attained the age of sixteen
years has committed an offence and the board is satisfied that the
of fence committed is so serious in nature or that his conduct and
behavi our have been such that it would not be in his interest or in
the interest of other juveniles in a special hone to send himto such
speci al hone and that none of the other nmeasures provided under this
act is suitable or sufficient, the board may order the juvenile in
conflict with law to be kept in such safety and in such manner as it
thinks fit and shall report the case for the order of the State
Gover nnent .
XXXXX"

337) Section 28 of the JJ Act deals with Alternative Punishnent which is

as under: -
"Where an act or onission constitute an offence punishable under this
act and also wunder any other Central or State act, t hen
not wi t hst andi ng anything contained in any law for the tine being in
force, the offender found guilty of such offences shall be liable to
puni shrent only under such act as provides for punishment which is
greater in degree
In the sane light if sone of the provisions of the THE TERRORI ST AND
Dl SRUPTI VE ACTI VI TI ES ACT, 1987 may be considered which was also a
special act to deal with extraordinary circunstances "An act to nake
special provisions for the prevention of, and for <coping wth
terrorist and disruptive activities and for matters connect ed
therewith or incidental thereto."

338) Overriding Effect: Section 25 of TADA

"The provisions of this Act or any rule nade thereunder or any order
made under any such rule shall have effect notw thstanding anything
i nconsistent therewith contained in any enactnent other than this act
or in any instrunment having effect by virtue of any enactnment other
than this Act."

Whet her Juvenil e Justice Act, 2000 prevails over TADA Act, 1987

TADA vs JJ ACT:



339) The question does arise as to whether the provisions of JJ Act as
wel|l as of TADA provide for over-riding effect on any other law for the
time being in force; and as to whether the provisions of JJ Act would be
applicable in case of TADA for the reason that this Court in Hari Ram vs.
State of Rajasthan & Anr., (2009) 13 SCC 211, considered the definition of
"juvenile" given under Section 2 (k) & (lI) for offences conmritted prior to
01. 04. 2001 when the JJ Act canme into force and held that by virtue of the
anmendnment introduced in Section 20 of the JJ Act, particularly, putting the
provi so and expl anation to Section 20 of the Act nade explicit that in al

pendi ng cases including trial, revision, appeal and any other crinina
proceedings in respect of a juvenile in conflict with law, the JJ Act would
apply retrospectively as if the said provisions had been in force when the
al | eged of fence was conmtted. More so, Section 7-A of the JJ Act nade it
clear that the issue of juvenile can be raised at any stage of the
proceedi ng and even if the accused ceased to be juvenile on or before the
commencenent of the JJ Act. Thus, any person who was bel ow 18 years of age
on the date of conmission of offence, even prior to 01.04.2001 would be
treated as juvenile even if the claimof the juvenility is raised after
attaining the age of 18 years on or before the commencenment of the Act.
The Court further held that in borderline cases, the benefit my be given
to the accused as the very Schene behind such legislation is rehabilitatory
so as to prevent such offenders from becoming hardened crininals. Under
such a statute, the court has responsibility to see that punishnent serves
social justice which is the validation of deprivation of citizen's |liberty.
Correctional treatment with a rehabilitative orientation rmay be an
i nperative of nodern penology. Such values may find their roots under
Article 19 of the Constitution which itself sanctions deprivation of
freedons provided they render a reasonable service to social defence,

public order and security of the State. The Court has categorically held
that the JJ Act applies retrospectively and a person can apply even where
the crimnal proceedings have attained finality. The 1986 Act was

subsequently repeal ed by Juvenile Justice (Care and Protection of Children)
Act, 2000. On 22.03.2006, Section 2(1) of the Act was anended stating that
"Juvenile in conflict with law' nmeans juvenile who is alleged to have
committed an of fence and has not conpleted 18 years of age as on the date
of commi ssion of such offence. The Juvenile Justice (Care and Protection of
Children) Rules 2007 (hereinafter referred to as 2000 Rules’) were brought
into force on 26th Cctober 2007. As per Rule 97(2) all the cases pending
whi ch have not received finality will be dealt wth and disposed of in
terns of the provisions of the 2000 Act as anended on 22.08.2006 and 2007
Rul es. This view stands approved and affirned by a |arger bench judgnent on
reference in Abuzar Hossain @ Gul am Hossain vs. State of West Bengal (2012)
10 SCC 489.

340) Admittedly, the TADA Act 1985/1987 and JJ Act, 1986/ 2000, both
cont ai ned provisions providing over-riding effect on any other law for the
time being in force

341) A statute nust be interpreted having regard to the purport and object
of the Act. The doctrine of purposive construction nust be resorted to. It
woul d not be perm ssible for the court to construe the provisions in such a
manner whi ch woul d destroy the very purpose for which the same was enacted.
The principles in regard to the approach of the Court in interpreting the
provisions of a statute with the change in the societal condition nust also
be borne in mnd. The rules of purposive construction have to be resorted
to which would require the construction of the Act in such a manner so as
to see that the object of the Act fulfilled; which in turn would Ilead the
beneficiary wunder the statutory scheme to fulfill its constitutiona

obligations. It is the duty of the court to adopt a harnoni ous construction
by which both the provisions renmain operative. (Vide: Cantonnent Board,
Mow & Anr. vs. MP. State Road Transport Corpn., AR 1997 SC 2013; Bharat
Petrol eum Corporation Ltd. vs. Maddula Ratnavalli & Ors., (2007) 6 SCC 81

and Krishna Kumar Birla vs. Rajendra Singh Lodha & O's., (2008) 4 SCC 300).

342) \Were two statutes provide for overriding effect on the other law for
the time being in force and the court has to exami ne which one of them nust
prevail, the court has to examine the issue considering the following two
basic principles of statutory interpretation:



1. | eges posteriores priores conterarias abrogant (later |aws
abrogate earlier contrary |aws).

2. generalia specialibus non derogant (a general provision does not
derogate froma special one.)

343) The principle that the latter Act would prevail the wearlier Act has
consistently been held to be subject to the exception that a genera
provi sion does not derogate froma special one. It nmeans that where the
literal meaning of the general enactnment covers a situation for which
specific provision is nade by another enactnent contained in the earlier
Act, it would be presuned that the situation was intended to continue to be
dealt with by the specific provision rather than the |ater general one.
344) The basic rule that general provisions should yield to the specific
provisions is based on the principle that if two directions are issued by
the conpetent authority, one covering a large nunber of matters in genera
and another to only sone of them his intention is that these Ilatter
directions should prevail as regards these while as regards all +the rest
the earlier directions nust be given effect to.
345) It is a settled |egal proposition that while passing a special Act,
the legislature devotes its entire consideration to a peculiar subject.
Therefore, when a general Act is subsequently passed, it 1is logical to
presunme that the legislature has not repealed or nodified the former
special Act unless an inference may be drawn from the [|anguage of the
special Act itself.
346) In order to determ ne whether a statute is special or general one,
the court has to take into consideration the principal subject matter of
the statute and the particular perspective for the reason that for certain
pur poses an Act may be general and for certain other purposes it my be
speci al and such a distinction cannot be bl urred.
347) Thus, where there is inconsistency between the provisions of two
statutes and both can be regarded as special in nature, the conflict has to
be resolved by reference to the purpose and policy wunderlying the two
enactments and the clear intendnment of the |legislature conveyed by the
| anguage of the relevant provisions therein. (Vide: Shri Ram Narain vs. The
Sim a Banking and Industrial Co. Ltd., AR 1956 SC 614; J.K  Cotton
Spi nning & Weaving MIls Co. Ltd. vs. State of Utar Pradesh, AR 1960 SC
1170: Kumaon Motor Owners’ Union Ltd. & Anr. vs. State of Utar Pradesh
AlR 1966 SC 785; Shri Sarwan Singh vs. Shri Kasturi Lal, (1977) 1 SCC 750;
The U.P. State Electricity Board vs. Hari Shanker Jain & Os, (1978) 4 SCC
16; The Life Insurance Corporation of India vs. D.J. Bahadur, AIR 1980 SC
2181; Ashoka Marketing Ltd. and Anr. vs. Punjab National Bank & Os., AR
1991 SC 855; and T.M A Pai Foundation and Ors. vs. State of Karnataka and
Os., AIR 2003 SC 355).
348) In Punjab State Electricity Board vs. Bassi Cold Storage, Khara and
Anr., AR 1994 SC 2544, the question was whether Arbitration would be
applicable to all disputes under the Indian Electricity Act, 1910. Thi s
Court after considering the relevant provisions of the Act 1910 hel d:
"If the legislature while putting the Act in the statute book would
have required that all the disputes between the parties should be
subject-matter of arbitration, there would have been no necessity to
mention about some disputes or difference specifically in the
af oresai d section as being renediable by arbitration. This clearly
shows, according to us, that the legislature did require that the
matters enunerated in the Act alone should go for arbitration, and no
ot hers. "

(See al so: Mhan Karan vs. State of U P. and Anr., AIR 1998 SC 1601).

349) In RBI vs. Peerless CGeneral Finance and Investnent Company Ltd., and
Ors. (1987) 1 SCC 424, this Court highlighted the inportance of the rule of
contextual interpretation and hel d:



"Interpretation nmust depend on the text and the context. They are the
bases of interpretation. One may well say if the text is the texture,
context is what gives the colour. Neither can be ignored. Both are
important. That interpretation is best which makes the textua
interpretation nmatch the contextual. A statute is best interpreted
when we know why it was enacted. ....No part of a statute and no word
of a statute can be construed in isolation. Statutes have to be
construed so that every word has a place and everything is in its
pl ace.”

350) In Enmployees Provident Fund Commr. vs. Official Liquidator, AIR 2012
SC 11, the question arose as to whether priority given to the dues payable
by an enpl oyer under Section 11 of the Enployees’ Provident Funds and
M scel | aneous Provisions Act, 1952, is subject to Section 529-A of the
Conpani es Act, 1956 in ternms of which the worknen’'s dues and debts due to
secured creditors are required to be paid in priority to all other debts in
vi ew of the non-obstante clause contained in the subsequent |[|egislation
i.e. Section 529A(1) of the Conpanies Act would prevail over simlar clause
contained in earlier legislation, i.e. Section 11(2) of the EPF Act. The
Court nmde reference to provisions of both enactnents, and placing reliance
on earlier judgment in UCO Bank vs. Oficial Liquidator, H gh Court, Bonbay
& Anr. (1994) 5 SCC 1, A P. State Financial Corpn. vs. Oficial Liquidator,
(2000) 7 sSCC 291, Textile Labour Assn. and Anr. vs. Oficial Liquidator and
Anot her, (2004) 9 SCC 741; Maharashtra State Coop. Bank Ltd. vs. Assistant
Provi dent Fund Commr. And Ors. (2009) 10 SCC 123; observed:
"The EPF Act is a social welfare legislation intended to protect the
interest of a weaker section of the society i.e. the workers enployed
in factories and other establishnments, who have nade significant
contribution in economc growh of the country. The workers and other
enpl oyees provide services of different kinds and ensure continuous
production of goods, which are nade available to the society at |arge.
Therefore, a legislation nade for their benefit nust receive a |libera
and purposive interpretation keeping in view the directive principles
of State policy contained in Articles 38 and 43 of the Constitution."

This Court held that the non-obstante nature of a provision although may be
of wide anplitude, the interpretative process thereof nust be kept confined
to the legislative policy. The non-obstante clause nust be given effect
to, to the extent the legislature intended and not beyond the sane.
351) In A P. State Financial Corpn. (supra), this Court held that right to
sell the property by Financial Corporation under Section 29 of the State
Fi nanci al Corporations Act, 1951 will be subject to the non obstante clause
contained in Section 529-A of the Conpani es Act and observed:
"10. The Act of 1951 is a special Act for grant of financia
assistance to industrial concerns with a view to boost up
i ndustrialisation and also recovery of such financial assistance if it
becones bad and sinmilarly the Conpanies Act deals wth conpanies
i ncluding wi nding up of such conpani es. The proviso to sub-section (1)
of Section 529 and Section 529-A being a subsequent enactnent, the non
obstante clause in Section 529-A prevails over Section 29 of the Act
of 1951 in view of the settled position of law. We are, therefore, of
the opinion that the above proviso to sub-section (1) of Section 529
and Section 529-A will control Section 29 of the Act of 1951. In other
words the statutory right to sell the property under Section 29 of the
Act of 1951 has to be exercised with the rights of pari passu charge
to the worknen created by the proviso to Section 529 of the Conpanies
Act. Under the proviso to sub-section (1) of Section 529, the
Iiquidator shall be entitled to represent the workmen and force (sic
enforce) the above pari passu charge. Therefore, the Conpany Court was
fully justified in inposing the above conditions to enable the
O ficial Liquidator to discharge his function properly wunder the
supervi sion of the Conpany Court as the new Section 529-A of the
Conpani es Act confers upon a Conpany Court the duty to ensure that the
wor kmen’ s dues are paid in priority to all other debts in accordance
with the provisions of the above section. The |egislature has amended
the Conpanies Act in 1985 with a social purpose viz. to protect the



dues of the workmen. If conditions are not inposed to protect the
right of the worknmen there is every possibility that the secured
creditor may frustrate the above pari passu right of the worknen."

Child Rights:

352) The Geneva declaration of 1924 on the rights of the child adopted by
the League of Nations on 26th Septenber, 1924 provided that mankind owe to
the child the best that it has to give, declare and accept it as their
duty. Thus, the child nust be given the neans requisite for its nornal
devel opnent, both materially and spirituality. A hungry child nmust be fed
and further recognised various child rights included that the delinquent
child nust be recl ai ned.

353) The declaration of the right of the <child adopted by the United
Nati ons on 20t h Novenber, 1959, provides that the child by reason of his
physical and nmental immturity needs special safeguards and care including
his appropriate | egal protection before as well as after birth.

354) The United Nations adopted Standard M ni mum Rul es for t he
Admi ni stration of Juvenile Justice (The Beijing Rules) dated Novenber 29,
1985. India is a signatory to the Declaration and effectively participated
in bringing the Declaration into force.

355) The Rules guide the States to protect children's rights and respect
their needs during the devel opnment of separate and particular system of
juvenile justice. It is also in favour of neeting the best interests of the
child while conducting any proceedings before any authority. If children
are processed through the crimnal justice system it results in the stigm
of crimnality and this in fact anplifies crimnality of the child. The
Rul es say that depriving a child/juvenile of his liberty should be used as
the last resort and that too, for the shortest period. These Rules direct
the Juvenile Justice Systemto be fair and humane, enphasising the well-
being of the child. Besides that, the inportance of rehabilitation is also
stressed demanding necessary assistance in the form of educati on
enpl oynent or shelter to be given to the child. The Juvenile Justice Act
1986 was enacted in pursuance of the Constitutional obligations cast under
Article 39 clause (f) of the Constitution of India as well as of conmmitnent
to the aforesaid International Conventions. The Convention postulates that
State Parties recognise that every child has the inherent right to life.
State Parties shall ensure that no child shall be subjected to torture or
other cruel, inhunman or degrading treatnent or punishnent. Neither capita
puni shrent nor life inprisonnent without possibility of release shall be
i mposed for offences conmitted by persons bel ow 18 years of age.

356) Ainms of juvenile justice provide that the juvenile Justice system
shal | enphasi ze the well-being of the juvenile and shall ensure that any
reaction to juvenile offenders shall always be in proportion to the
circunmst ances of both the offenders and the of fence.

357) The said Rules further lays down that restrictions on the persona
liberty of the juvenile shall be inposed only after careful consideration
and shall be limted to the possible mninmn and deprivation of persona
liberty shall not be inposed unless the juvenile is adjudicated of a
serious act involving violence agai nst another person or of persistence in
committing other serious offences and unless there is no other appropriate
response.

358) The Statement of (bjects and Reasons of JJ Act reveal that the Act is
i n consonance with the provisions under Article 21 of the Constitution read
with clause (f) of Article 39 of the Constitution which provides that the
State shall direct its policy towards securing the children or give
opportunities and facilities to develop in a healthy nmanner and in
conditions of freedomand dignity and the chil dhood and youth are protected
agai nst exploitation and agai nst noral and naterial abandonnent.

359) The children if conme in contact with hardened crinminals in jail, it
woul d have the effect of dwarfing the devel opnent of the <child, exposing
hi mto baneful influences, coarsening his conscience and alienating him
fromthe society

(Vide: Sheela Barse & Anr. vs. Union of India & Os., AR 1986 SCC 1773,
Gaurav Jain vs. UO and Os., AIR 1997 SC 3021; Arnit Das vs. State of
Bi har, AR 2000 SC 2264; and Pratap Singh vs. State of Jharkhand and Anr.
Al R 2005 SC 2731)

360) Therefore, there can be no doubt that the J & J Act is beneficial in



nature i.e. socially oriented legislation. |In case the provisions are not
complied with, the object of its enactnent would be frustrated.

361) Section 6 of JJ Act contains a non-obstante clause giving overriding
effect to any other law for the tine being in force and provides that
Juvenil e Justice Board, where it has been constituted, shall "have power to
deal exclusively" with all proceedings under this Act relating to juvenile
in conflict with law. Section 18(i) further provides that notw thstanding
contained in Section 223 of the Code or any other law for the tine being in
force, no juvenile shall be charged with or tried for any offence together
with a person who is not a juvenile. More so, non-obstante clause
contained in various provisions thereof, particularly, Sections 15, 16, 18,
19 and 20 nake the |l egislative intent unanbi guous that the JJ Act being a
special |aw woul d have override effect on any other statute for the tine
being in force. Such a view stand further fortified in view of the
provi sions of Sections 29 and 37 which provide for constitution of a Child
Wel fare Cormittee which provides for welfare of the children including
rehabilitation.

362) Cdause (n) of Section 2 of JJ Act defines ‘offence’ which neans
of fence puni shabl e under any law for the time being in force. So, it means
that the said provision does not make any distinction between the offence
puni shabl e under | PC or punishable under any |ocal or special |aw

THE TERRORI ST AND DI SRUPTI VE ACTI VI TI ES ( PREVENTI ON) ACT, 1987

363) The Terrorist and "Disruptive Activities (Prevention) Act, 1985, was

enacted in My, 1985, in the background of escalation of terrorist
activities in many parts of the country at that tinme. It was a tenporary
statute having a life of two years. However, on the basis of experience, it

was felt that in order to combat and cope wth terrorist and disruptive
activities effectively, it was not only necessary to continue the said |aw
but also to strengthen it further.

364) The TADA 1987 provides for a deterrent neasures to deal wth the
menace of such serious offences Iike "terrorisnt and "di sruptive
activities" and for matters connected therewith. Therefore, the object of
the Act is to deal with the security of the State as well as the citizens.
365) Section 25 of TADA has a non-obstante clause providing for an
overriding effect to the provisions over anything inconsistent therewth
contained in any other enactment or any instrument having effect by virtue
of any other enactnent. Thus, TADA contains nmany other non-obstante
clauses as well. The punishments provided by Sections 5 and 6 of TADA are
to be inposed notw thstanding anything to the contrary in any other |aw
Section 7 enables the State to confer the power of arrest to certain
persons. The Designated Court alone has the jurisdiction to try offences
under TADA as reveal ed under Section 9. Further, Section 20 of TADA
provides that irrespective of any provision of the Code or any other |aw,
every offence punishabl e under the TADA woul d be deened to be a cognizable
of f ence.

366) Section 15 provides different special rules of evidence. Section 21
provi des for presunption of guilt in specified circunstances and it carves
out an exception to the general rule of crimnal jurisprudence, though
presunption is rebuttable. (Vide: Kartar Singh (supra) and Sanjay Dutt

(1) (supra).
367) Sections 5 and 6 which are mandatory in nature provide for inposition
of mininmum sentence to achieve the objectives of the Act. Undoubt edl vy,

TADA applies to deal wth an extraordinary situation and problems and
extreme neasures to be resorted when it is not possible for the State to
tackl e the situation under the ordinary penal |aw. TADA provides for a
special machinery to conbat the growi ng nenace of terrorismin the country
specifically where accused cannot be checked and controlled under the
ordinary |law of the |and. D sruptive activities have been defined in
clause 2(b) as the Act deals to prevent the menace of terrorism Terrorism
means use of violence when its nbst inportant result is not nerely the
physical and nental damage to the victim but the prolonged physiologica

effect it produces or has the potentiality of producing on the society as a
whole. Terrorismis generally an attenpt to acquire or nmintain power or
controlled by intimidation and causing fear and hel pl essness in the mnds
of people at large or any section thereof and it is a totally abnornmnal

phenonmenon. Terrorismis distinguishable fromother forms of violence as



in the forner, the deliberate and systematic use of coercive intimdation
is used. (Vide: Hitendra Vishnu Thakur & Os. vs. State of Mharashtra &
Os., (1994) 4 SCC 602)
368) Disruptive activities have been defined under Section 4(2) which
means activities to disturb or intended to disturb directly or indirectly
the sovereignty and territorial integrity of India or to bring the
cessation of any part of India fromthe Union
369) Section 3 provides for punishnent for terrorist acts and provides
whoever with intention commts such acts shall be punishable. Section 3
provi des for punishnent for terrorist acts and its subm ssions started wth
"whoever’ except clause 5 which starts with ’'any person’. Therefore, it
covers every person including the juvenile. Section 4(1) provides for
puni shment for disruptive activities and al so uses the sane ternminology i.e
whoever. Section 6 provides for enhanced punishments and refers to any
person. Therefore, the phraseology used by legislature included every
person whoever he may be.
370) There is no justification whatsoever to restrict the nmeaning of ‘any
person’ and ‘whoever’ only to a major or non-juvenile as such an
interpretation would have a potentiality to defeat the object of TADA
371) Section 12(1) of the J & J Act 2000 which is analogous to Section
18(1) of the Act 1986 reads as under:
"12. Bail of juvenile.-(l) Wen any person accused of a bailable or
nonbai | able offence, and apparently a juvenile, 1is arrested or
det ai ned or appears or is brought before a Board, such person shall
not wi t hst andi ng anyt hi ng contained in the Code of Crininal Procedure,
1973 (2 of 1974) or in any other law for the time being in force, be
released on bail wth or wthout surety [or placed under the
supervision of a Probation Oficer or under the care of any fit
institution or fit person] but he shall not be so released if there
appear reasonabl e grounds for believing that the release is likely to
bring himinto association with any known crinminal or expose him to
nmoral , physical or psychol ogical danger or that his release would
def eat t he ends of justice.”
(Enphasi s added)

372) Therefore, question does arise in case the JJ Act itself provides for
an exception under which even bail nay not be granted, we cannot accept the
contention that JJ Act would over-ride the provisions of TADA in all
circunstances wi thout any exception and in case the legislature itself has
carved out an exception not to grant relief to a juvenile under the JJ Act,
it cannot be held that it would prevail over TADA under all possible
ci rcunst ances

373) Ends of justice has not been defined in any statute, however, this
expression "ends of justice" has been used in the Constitution of India
under Article 139-A(2) that the Suprenme Court may, if it deens it expedient
so to do for the ends of justice, transfer any case, appeal or other
proceedi ngs pendi ng before any High Court to any other High Court. Article
142 of the Constitution enpowers this Court to pass an order which may be
necessary for doing conplete justice in any case or matter pending.
Section 151 of the Code of G vil Procedure 1908 confers wunlinmted inherent
powers on the court to nake such orders as may be necessary for the ends of
justice. Section 482 of the Code confers inherent power upon the H gh Court
to pass an order as may be necessary to secure the ends of justice. The
words in Section 151 of CPC to "secure the" seens to be more powerful then
the termto neet the ends of justice as the former 1is of wunfathonmable
limts.

374) It has always been the subject matter of debate as what does the
words "the ends of justice" mean, for the reason "that it is one of those
questions to which the resigned w sdom applies that nman cannot find a
definitive answer, but can only try to inprove the question". (Vide: L.
Vijay Kumar vs. Public Prosecutor, A P., AIR 1978 SC 1485).

375) In Del hi Devel opnent Authority vs. Skipper Construction Co. (P) Ltd.
and Anot her, AIR 1996 SC 2005, this Court observed that it is advisable to
| eave the power undefined and uncatalogued, so that it remains elastic
enough to be noulded to suit the given situation

376) While dealing with such an issue, the court must not |ose sight of



the fact that neaning of "ends of justice" essentially refers to justice to
all the parties. This phrase refers to the best interest of the public
within the four corners of the statute. |In fact, it means preservation of
proper bal ance between the Constitutional/Statutory rights of an individua
and rights of the people at large to have the law enforced. The "ends of
justice" does not nmean vague and indetermnate notions of justice, but
justice according to the law of the land. (Vide: State Bank of Patiala &
Os. vs. S.K Sharma, AR 1996 SC 1669; and Mahadev Govind Gharge & Os.
vs. The Special Land Acquisition Oficer, Upper Krishna Project, Jankhandi
Kar nat aka, (2011) 6 SCC 321)

377) Thus, the law has to be interpreted in such a manner that it devel ops
coherently in accordance with the principles, so as to serve, even-
handedl y, the ends of justice.

378) Anti social operation of the appellants was not designed against any
i ndi vidual rather proved to be a security risk which inperiled a very |large
nunber of innocent persons and damage to the properties worth a very large
amount .

379) Section 4(1) of JJ Act was added by anendnent with effect from
22.08.2006. In fact, this provision gives the over-riding effect to this
Act over other statutes. However, it reads that the Act would override
"anyt hing contained in any other law for the tine being in force". The
question does arise as to whether the statutory provisions of JJ Act would
have an over-riding effect over the provisions of TADA which left long back
and was adnmittedly not in force on 22.8.2006. Thus, the question does
arise as what is the nmeaning of the law for the tine being in force. Thi s
Court has interpreted this phrase to include the law in existence on the
date of commencenent of the Act having over-riding effect and the |aw which
may be enacted in future during the life of the Act having over-riding
effect. (Vide: Thyssen Stahlunion GVBH vs. Steel Authority of India Ltd.
Al R 1999 SC 3923; and Managenent of MC D. vs. Prem Chand Gupta & Anr., AIR
2000 SC 454).

380) Thus, we do not think that the JJ Act wuld have an over-riding
ef fect on TADA which was not in existence on the date of comencenent of
the provisions of Section 1(4) of JJ Act.

381) TADA, being a special act, nmeant to curb the nenace of terrorist and
di sruptive activities will have effect notw thstanding the fact that JJ Act
i s general and beneficial |egislation. On perusal of ainms and objects of
TADA, it is clear that the act is brought into the statute books to dea
with a special category of persons, viz., Terrorists.

382) In Madan Singh vs. State of Bihar, (2004) 4 SCC 622, this Court
uphel d the convictions nade by the Designated Court in respect of accused
persons who had killed several police officers in conbat. Wile affirmng
that the offence conmmitted was rightly charged wunder Section 3 of TADA,
this Court nade detail ed observations in respect of terrorist activities
and held as foll ows:
"19. Terrorismis one of the manifestations of increased |aw essness
and cult of violence. Violence and crine constitute a threat to an
established order and are a revolt against a civilised and orderly
society. "Terrorisnm though has not been separately defined under TADA
there is sufficient indication in Section 3 itself to identify what it
is by an all inclusive and conprehensive phraseology adopted in
engrafting the said provision, which serves the double purpose as a
definition and punishing provision nor is it possible to give a
precise definition of "terrorism or lay down what constitutes
"terrorisni. It may be possible to describe it as use of violence when
its nost inportant result is not nerely the physical and nental danmage
of the victimbut the prolonged psychol ogical effect it produces or
has the potential of producing on the society as a whole. There may be
death, injury, or destruction of property or even deprivation of

i ndividual liberty in the process but the extent and reach of the
intended terrorist activity travels beyond the effect of an ordinary
crime capabl e of being punished under the ordinary penal |aw of the

land and its main objective is to overawe the Governnment or disturb
the harnony of the society or "terrorise" people and the society and
not only those directly assaulted, with a view to disturb the even
tenpo, peace and tranquility of the society and create a sense of fear
and insecurity."



TADA, thus, being an act enacted for special purposes, as stated above,
wi Il have precedence over any other act.

383) Applying the above to the facts of the present case, it is clear that

the appellant fromhis conduct referred to above cannot by any stretch of

i magi nation qualify as a child in need of care and protection as the acts

conmitted by himare so grave and heinous warranting the rmaximum penalty

but the Designated Court after considering all these factors awarded him

| esser punishment when the co-accused who acconpanied him to Fishermen' s

colony and committed simlar acts were awarded with the nmaxi mum puni shnent

for heinous acts conmitted by themal ong with co-accused.

Concl usi on:

384) Thus, from the reading of the entire evidence placed by the

prosecution, it is established beyond doubt that:

(1) The appell ant took oath that he will take revenge agai nst Hi ndus;

(ii) The appellant received training in handling of arns and expl osives at
Sandheri and Bor ghat;

(iii) He attended conspiratorial neeting at the residence of Babloo and

Mobi na;

(iv) He participated in filling of RDX and iron scraps in vehicles in the
i ntervening night of 11/12.03.1993 at Al -Hussaini Buil di ng;

(v) He along wth other co-accused |obbed hand-grenades at Mahi m

Fi shernmen’ s col ony;

(vi) He possessed 17 hand- grenades which were concealed in the over-head
wat er tank of Room No. 27, Chawl No. 22, Transit Canp, Bandra (E)
Bonbay which were recovered at his instance.

Upon a reading of the entire evidence, we hold that all the charges franed

agai nst him stand proved beyond any doubt.

Sent ence:

385) The appellant was given full opportunity to defend hinself on the

question of quantum of sentence. The appellant filed statenent dated

07.12.2006 on the quantum of sentence which is Exhibit 3051. The appell ant

prayed that the follow ng factors, anobngst others, nmay be considered while

determ ning his sentence

(1) Hi s brothers were residing separately after marriage and his nother
and two younger brothers were residing with him

(ii) At the tine of his arrest, he was 17 years and 3 nonths ol d.

(iii) He was the sole bread winner of the fanmily. He was working in a beef
shop.

(iv) H s father was 70 years old and also suffered with diabetes and high
bl ood pressure.

(v) Hi s nother was 60 years ol d.

(vi) He had been in custody for about 13 and a half years

(vii) He was froma poor fanmily and they could not pay the heavy anount of
fine

386) It is seen fromthe judgnent that all the above said factors have

been duly considered by the Designated Court while determning on the

question of sentence. It was observed:
"1215) Thus considering gruesone results likely to be ensued by
commi ssion of acts and in fact having ensued and still A-32, 36, 39 &
43 without any rhyme or justification or even wthout any sort of
reason pl ausible or otherwi se, conmtting such acts reveal that each
of them was coveted nmenber of conspiracy, of which nenbers had becone
blind for working out heinous plans hatched by themi.e. the one in
which there existed no regard to the life of any person, not even
remotely connected with any of them Needless to add that existence
of such persons would be eninently dangerous for the society of |aw
abi ding persons. It is difficult to perceive that such persons can be
reformed by any type of punishnment. However, as stated earlier having
due regard to age of A-43 and the same to sone extent denoting of
there being sone chance of reform ng himnecessary concession will be
required to be given to him while awarding the sentence. Thus
considering the gravity of acts conmitted by others i.e. A-32, 36 & 39
and still granting himonly the sentence of life by ignoring that the
acts committed by himhas not transcended nore than the results ensued



due the grace of God and not because of thenselves were not having
such an intent; would amount to ignoring potential danger to the
soci ety from exi stence of such a person. Needless to add any anount
of life sentence and/or fine would be too inadequate for punishing
el ement of crimnality entertained by such accused person and so also
the sane woul d be too inadequate to assure the society at large that
the arms of |aw would be well protecting it. Al the said factors
clearly warrant |evying of extrene penalty for such persons.

1216) At any rate, the aforesaid discussion being mainly for the
of fence of conspiracy and so also the conmm ssion of terrorist acts by
them and during the same considering all the factors relevant to acts
a conclusion has been flown that considering the repetition of
conmi ssion of such acts by each of them the sanme would warrant
according extreme penalty as prescribed for relevant offence excepting
for A-43 for whomthe sane will be required to be given on sone what
| oner pedestal. However, still while awarding the sentence basic
principle on which this court has so far progressed that awarding the
same on the basis of crinmnality entertained by concerned accused
while committing the act will be required to be borne in mnd while
prescribi ng punishment for every distinct offence committed by each of
them The sane is necessary that as each of them had conmitted
terrorist acts only one occasion i.e. |obbing hand grenades at
Fi sher men Col ony. Hence the punishnment would be required to be
awar ded for other offences committed by each of them on the sane
principles on which the same has been awarded to other accused. Since
whi |l e sentencing the accused persons found guilty for offence under
section 5 of TADA no sentence has been awarded to accused also found
guilty for comm ssion of offences under Arms Act for the same act, the
same criteria will be required to be followed for A-43 who has been
found guilty for conmission for such offences.”

387) Al the materials placed show that the appellant has know ngly and
willingly participated at various stages of the conspiracy. The
appellant took training in handling of arns and ammunitions and
expl osives at Sandheri, attended conspiratorial meetings, kept hand

grenades in his possession, actively participated in the preparation of
vehi cl e bonrbs which were later planted at various |ocations resulting in
the death of hundreds of people and injuries to many others and went to
the Fishernmen’s Col ony at Mahi mand threw hand grenades. Despite being
fully aware of the conspiracy, the appellant proceeded to act by taking
trai ning, preparation of vehicle bonbs and even throwing hand grenades
in a popul ated place, thereby, furthering the object of such a heinous
conspiracy.

388) In view of the above discussion, we confirm the conviction and
sentence awarded by the Designated Court, consequently, the appeals are
di sni ssed
Crimnal Appeal No. 924 of 2008
Shai kh Ali Shai kh Umar (A-57) ... Appellant(s)
VS.

The State of Mharashtra,
t hr ough Superi nt endent of
Police, CBI (STF), Minbai .... Respondent (s)

389)
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and M. Mikul Gupta, |earned senior counsel duly assisted by M. Satyakam
| earned counsel for the respondent.



390) The present appeal is directed against the final judgnment and order
of conviction and sentence dated 06.10.2006 and 07.06.2007 respectively,
wher eby the appellant (A-57) has been convicted and sentenced to rigorous
i mprisonment (RI) for life by the Designated Court wunder TADA for the
Bonbay Bonb Bl ast Case, Greater Bonbay in B.B.C No.1/1993.

Char ges:

391) A comon charge of conspiracy was framed against all the co-

conspirators including the appellant. The relevant portion of the said

charge is reproduced hereunder
"During the period fromDecenber, 1992 to April, 1993 at various
pl aces in Bonbay, District Raigad and District Thane in India and
outside India in Dubai (U A E ) and Pakistan, entered into a crimna
conspiracy and/or were menbers of the said crimnal conspiracy whose
object was to comit terrorist acts in India and that you all agreed
to coomit following illegal acts, nanely, to comit terrorist acts
with an intent to overawe the Governnment as by law established, to
strike terror in the people, to alienate sections of the people and to
adversely affect the harnmony anongst different sections of the people,
i.e. H ndus and Muslinms by using bonbs, dynanmites, hand grenades and
ot her expl osive substances |ike RDX or inflanmmble substances or fire-
arnms like AK-56 rifles, carbines, pistols and other |ethal weapons, in
such a manner as to cause or as likely to cause death of or injuries
to any person or persons, loss of or damage to and disruption of
supplies of services essential to the life of the community, and to
achi eve the objectives of the conspiracy, you all agreed to snuggle
fire-arns, ammunitions, detonators, hand grenades and high expl osives
like RDX into India and to distribute the sane anongst yourselves and
your men of confidence for the purpose of conmitting terrorist acts

and for the said purpose to conceal and store all these arns,
ammuni ti ons and expl osives at such safe places and anongst yoursel ves
and with your nen of confidence till its use for conmtting terrorist

acts and achi eving the objects of crimnal conspiracy and to dispose
off the sanme as need arises. To organize training canps in Pakistan
and in India to inmport and undergo weapons training in handling of
arnms, ammunitions and explosives to commit terrorist acts. To harbour
and conceal terrorists/co-conspirators, and also to aid, abet and
knowi ngly facilitate the terrorist acts and/or any act preparatory to
the commission of terrorist acts and to render any assistance
financial or otherw se for acconplishing the object of the conspiracy

to commit terrorist acts, to do and conmit any other illegal acts as
were necessary for achieving the aforesaid objectives of the crimna
conspiracy and that on 12.03.1993 were successful in causing bonb

expl osi ons at Stock Exchange Building, Air India Building, Hotel Sea
Rock at Bandra, Hotel Centaur at Juhu, Hotel Centaur at Santacruz,
Zaveri Bazaar, Katha Bazaar, Century Bazaar at Wrli, Petrol Punp
adj oi ni ng Shiv Sena Bhavan, Plaza Theatre and in | obbing handgrenades
at Macchi mar Hi ndu Col ony, Mahim and at Bay-52, Sahar |Internationa

Airport which left nore than 257 persons dead, 713 injured and
property worth about Rs.27 crores destroyed, and attenpted to cause
bonb expl osi ons at Nai gaum Cross Road and Dhanji Street, all in the
city of Bonbay and its suburbs i.e. wthin Geater Bonbay. And
t hereby committed of fences puni shabl e under Section 3(3) of TADA (P)
Act, 1987 and Section 120-B of IPC read wth Sections 3(2)(i)(ii),
3(3)(4), 5 and 6 of TADA (P) Act, 1987 and read wth Sections 302

307, 326, 324, 427, 435, 436, 201 and 212 of Indian Penal Code and
of fences under Sections 3 and 7 read with Sections 25 (1A), (1B)(a) of
the Arns Act, 1959, Sections 9B (1)(a)(b)(c) of the Explosives Act,
1884, Sections 3, 4(a)(b), 5 and 6 of the Explosive Substances Act,
1908 and Section 4 of the Prevention of Danage to Public Property Act,
1984 and within ny cogni zance."

In addition to the above-said principal charge of conspiracy, the
appel l ant was al so charged on the foll ow ng counts:
At head Secondly; The accused conmitted an offence punishable under



section 3(3) of TADA by committing the follow ng overt acts:

(a) He participated in the landing and transportation of arns,
ammunitions and explosives at Shekhadi on 03.02.1993 and
07. 02. 1993;

(b) He participated in weapons training at Borghat and Sandheri
District Raigarh;

(c) He attended conspiratorial neetings at the house of Nasir Ahned
Anwar Sheikh @ Babloo (AA) and M. Mbina @ Baya Mdosa
Bhi wandi wal a ( A-96);

(d) He participated in the preparation of vehicle bonbs by filling
and | oading explosives like RDX with tinme device detonators in
the night intervening 11/12.03.1993;

(e) He got @ul Mhned @ Gl lu Noor Mohamred Shai kh (A-77) into the
conspiracy ; and

(f) He along with other co-accused did reconnaissance of the BMC
buil ding and stock exchange building which were narked as
targets for planting bonbs.

At head thirdly; The appell ant acconpani ed ot her conspirators in a red
col oured Maruti Van No. MFC 1972 | oaded with arns, ammunition, hand
grenades and explosives with an intent to conduct terrorist acts at
BMC bui | di ng and ot her places and abandoned the same near the gate of
Si enmens factory and thereby committed an offence punishable under
Section 3(3) of TADA

At head fourthly; The appellant was in illegal possession of 7 AK-56
rifles, 14 namgazi nes, 4 hand grenades and 2 detonators, unauthorisedly
in notified area of Greater Bonbay and thereby committed an offence
under Section 5 of TADA;

At head fifthly; The appellant, by possessing the aforesaid arns and
ammuni tions, contravened the provisions of the Arnms Act, 1959,
Expl osives Act, 1884, Explosives Rules, 1983 and The Explosive
Subst ances Act, 1908 and thereby comitted an office under Section 6
of TADA.

392) The Designated Judge found the appellant guilty on all the aforesaid
charges. The appell ant has been convicted and sentenced for the above said
charges as under:

Convi ction and Sent ence:

i) The appel | ant has been convicted for the offence of conspiracy read
with the of fences described at head firstly and sentenced to R for Ilife
alongwith a fine of Rs. 25,000/-, in default, to further undergo R for 6

mont hs for the conmm ssion of of fence under Section 3(3) of TADA and Section
120B of IPC. (charge firstly)

ii) The appel |l ant has been convicted for comrssion of offence under
section 3(3) of TADA for conm ssion of acts nmentioned at head secondly and
sentenced to RI for 14 years alongwith a fine of Rs. 25,000/-, in default,
to further undergo RI for 6 nonths. (charge secondly)

iii) The appellant has been convicted and sentenced to R for 10 years



alongwith a fine of Rs. 25,000/-, in default, to further undergo R for a
period of 6 nonths under Section 3(3) of TADA. (charge thirdly)
iv) The appel | ant has been convicted and sentenced to R for 7 years

alongwith a fine of Rs. 25,000/-, in default, to further undergo R for a
period of 6 nonths under Section 5 of TADA. (charge fourthly)

V) The appel | ant has been convicted and sentenced to R for 9 years
alongwith a fine of Rs. 50,000/-, in default, to further undergo R for a
period of 1 year under Section 6 of TADA (charge fifthly).

Evi dence

393) The evidence against the appellant (A-57) is in the formof:-

(i) hi s own confession;

(ii) confessions nmade by other co-conspirators; (co-accused);

(iii) testinony of prosecution w tnesses; and

(iv) docunentary evidence

394) M. Aabad Ponda, |earned counsel appearing for the appel | ant - accused
submitted that though confession under TADA is admi ssible, yet it is a very
weak piece of evidence since the police extract confessions by wusing third
degree nethods. He also submitted that unless the person who is confessing
shows that he is in express renorse or sadness or if there is a tota

enotional break down and he is ready to face any consequence to tell the
truth, it cannot be called or regarded as a confession in | aw He further
poi nted out that unless a confession is voluntary, it cannot be relied

upon. He also contended that as per the decision of the Constitution Bench
of this Court in Kartar Singh (supra), one cannot start with the confession
of co-accused but it rmust be established based upon other evidence.

395) Inasmuch as sinilar contentions have been el aborately dealt wth by
us in earlier paragraphs, applying and reiterating the same principles, we
are not once again repeating the sane.

Conf essi onal statenment of Shai kh Ali Shai kh Urar (A-57)

396) The invol venent of the appellant in the conspiracy is evident from
hi s own confession recorded under Section 15 of TADA on 19.04.1993 (12:00
hrs.) by Shri Krishan Lal Bishnoi (PW193), the then DCP, Zone II1, Bonbay.
A brief summary of the said confession is as foll ows:

(i) At the relevant tinme, he was 28 vyears old and was a resident of
Bahr anpada, Bandra East and was working as a noulder in Central Railway
VWor kshop.

(ii) He was a childhood friend of Javed Chi kna and they lived in the same
colony. He also got acquainted with Bashir Ahmed Usman Gani Khairulla (A-
13), Mbhammed Usnan Jan Khan (PW2), Sardar Shawali Khan (A-54), Anwar,
Asgar Yusuf Mikadam (A-10) and Mohammed Rafiq @Rafiq Madi Misa Biyariwal a
(A-46), who were the friends of Javed Chi kna.

(iii) He along with A-13, PW2, A-54, Anwar, A-10 and A-46 was introduced
to Tiger Menon by Javed Chi kna.

(iv) He also got acquainted with other co-accused at Tiger’s office.

(v) He, along with Javed Chi kna and ot her co-accused, travelled to A ner
in July-August along with 3 Pakistani nationals, out of whom 2 got down
200 kns before Aj ner.

(vi) After reaching Ajnmer, he told Javed Chikna about the Pakistan

nati onal s.

(vii) At that time, A-57 and others guessed that Tiger and Javed Chikna

were doing sone illegal work along with Pakistani Nationals.
(viii) He even after that continued to nmeet with Javed Chikna and his
friends.

(ix) During the riots, he was with the rioters.

(x) He introduced Gul Mohammed @ @ullu Noor Mhamed Shaikh (A-77) to
Javed Chi kna who, in turn, introduced A-77 to Tiger Menon

(xi) On 08/09.02.1993, he along with other conspirators and Tiger Menon
drove towards Goa Hi ghway.

(xii) He was standing with a rifle while Tiger and other accused persons
came with goods in a tenpo. The appellant also sat on the goods in the
t enpo.

(xiii) They all slept at the Tower that night.

(xiv) In the appellant’s presence, Tiger Menon opened a hanging bag from
the tenpo which contained snall bullets for pistol

(xv) He dropped Javed at the Airport on 12.03.1993, and thereafter, he
| eft for Dubai

(xvi) On 09.03.1993, he along wth Javed, PW2 and other conspirators
participated in the survey of BMC building as a prospective target.



(xvii) Javed told the appellant about a neeting in Bandra on
09. 03.1993. He attended the said neeting.

(xviii) Tiger spoke about taking revenge and gave a provoking |ecture and
al so gave Rs. 5,000/- to everyone present there.

(xi x) The appel | ant again reached the residence of Tiger Menon.

(xx) Javed told the appellant that his group has to fire Mchine Guns at
people sitting in the BMC office and the Shiv Sena office and the role of
the appellant was to stand at the door with a hand grenade and to keep a
vigil. The appell ant denied the same but agreed to sit with the driver

(xxi) The appellant canme down in the garage and noticed other conspirators
| oadi ng RDX in vehicles on the night of 11.03.1993.

(xxii) Tiger left later that night.

(xxiii) The appellant also assisted in filling RDX in the vehicles by
| oadi ng iron pieces.

(xxiv) He also described the scene at Al -Hussaini building on 12.03.1993
and also that rifles were packed in the goni

(xxv) The appel |l ant al so kept packets of black soap in the dickey of red
col oured Maruti car.

(xxvi) The appellant and Mohammed Min Faridulla Qureshi (A-43) kept the
rifles and cassettes in Maruti car no. MFC 1972 on 12.03. 1993.

(xxvii) Thereafter, the appellant along with other conspirators left in the
red Maruti Van for BMC office and the plan got cancelled because they did
not have bull ets.

(xxviii) A blast occurred near the passport office and because of the sane
the glass of Maruti car in which the appellant and other conspirators were
sitting was blown off. They parked the car in a lane and hired a taxi.

(xxi x) The appellant then met Javed who told him that explosions have
happened and gave himRs. 5,000/- and asked himto go to Ahnmadnagar

397) A perusal of the confession of the appellant shows that he guarded
the area at the time when | anding of arms, amunition and explosives took
pl ace at Shekhadi. He filled iron scraps and RDX in vehicles in the
i ntervening night of 11/12.03.1993. He attended conspiratorial meetings and
al so conduct ed reconnai ssance of the B.MC. building and on the fateful day
he travelled in a Maruti Van | oaded with arms, ammunitions, hand grenades
and explosives with intent to conduct terrorist acts at BMC building and
other places and abandoned the sanme near the gate of Sienens factory.

Conf essional Statenents of co-accused

398) As regards the confessional statements of co-accused, M. Aabads
Ponda again while relying on the judgnents of this Court in Kartar Singh
(supra) and Navjot Sandhu (supra) contended that the law in Nalini’'s case
(supra) and ot her subsequent judgnents relying on Nalini’s judgnment do not
lay down the correct |aw as they have not appreciated Kartar Singh's case
inits proper perspective, consequently, the confession of co-accused
cannot be pressed into service. The sane objection and the dictum laid
down in Kartar Singh’s case and Navjot Sandhu’s case as well as Nalini’s
case and subsequent judgnents have been considered by this Court in the
earlier part of our judgnent, hence, there is no need to analyse the sane
once again.

399) Apart fromhis own confession, the involvenent of the appellant has
al so been disclosed in the confessional statenments of the following co-
accused. The legality and acceptability of the confessions of the co-
accused has already been considered by wus in the wearlier part of our
di scussion. The said confessions insofar as they refer to the appellant
(A-57) are summarized her ei nbel ow

Conf essi onal Statenent of Mhd. Farooq Mohd. Yusuf Pawal e (A-16)

Conf essional statement of A-16 under section 15 of TADA has been
recorded on 20.05.1993 (16:30 hrs.) and 22.05.1993 (16:45 hrs.) by Shri
Sanj ay Pandey (PW492), the then DCP, Zone-VIII, Bonbay. A perusal of his
confessional statenent corroborates the statement of the appellant to the
effect that he travelled to Shekhadi along with co-accused and that he was
given a rifle by Tiger Menon to keep a guard at the coast while |anding was
taki ng place, whereafter, he along with others went to the Tower wth the
| anded goods in the Tenpo and slept at the Tower.

Conf essional Statenent of Nasir Abdul Kadar Kewal @ Nasir Dhakla (A-64)

Conf essi onal statenment of A-64 under section 15 of TADA has been
recorded on 22.01.1995 and 24.01.1995 by Shri HC Singh (PW474), the then



Superi nt endent of Police, CBI/SPE/ STF, New Del hi. A-64, in his confessional
statenment, stated as under
i) He stated that he had seen the appellant at the reception of Yakub
Abdul Razak Menon (A-1) and Ayub Menon, brothers of Tiger Menon.
ii) The appellant was present at Hotel Big Splash, Alibaug in the first
week of February along with Javed Chi kna and ot her conspirators.
iii) Al the conspirators went to Shekhadi beach on the next day.
iv) Tiger Menon and Javed Chi kna brought around 25-30 bags.
v) The appellant boarded the tenpo containing arns which had been
unl oaded at the | anding and went to Waghani Tower.
vi) The appellant was present at the Udupi Hotel enroute to Shekhadi
along with other conspirators.

Conf essi onal Statenment of Parvez Mhammed Parvez Zul fikar Qureshi (A-100)

Conf essional statement of A-100 under section 15 of TADA has been
recorded on 15.04.1993 (23:30 hrs.) and 17.04.1993 (17:00 hrs.) by Shri
Sanj ay Pandey (PW492), the then DCP, Zone-VIII, Bonbay. The confession of
A-100 with reference to the appellant reveals as under:

(1) On 07/08/09.02.1993, A-100 net Javed Chikna near Bharat Mtor
Training School and also net the appellant (A-57) there along wth
other conspirators. A-100 knew the appellant as being a close friend
of Javed Chi kna.

(ii) The appellant was standing at Bharat Mtor Training School. A-100
knew t he appellant as he was the friend of Javed Chikna and he had
seen the appellant several times with him

(iii) After sonmetinme, the appellant sat in a jeep on the instructions of
Javed Chi kna.

(iv) The appellant and other conspirators went to Raigad District in a
j eep driven by Yakub Yeda.

(v) The appell ant stood at the sea shore with a rifle when the |[|anding
was to take place.

(vi) The appellant was in the sane car as of A-100 on his way back to
Bonbay after | anding.

(vii) The appellant was present in the flat of Tiger on 11.03.1993.

(viii) The appel | ant was standing near the car on 12.03.1993 in which
A-100 along with the appellant and other conspirators were supposed to
go.

Conf essional Statement of @ul Mhd. @ Qullu Noor Mhd. Shai kh (A-77)

Conf essi onal statement of A-77 has been recorded on 17.04.1993 (14:10
hrs.) and 19.04.1993 (18:00 hrs.) by Shri Krishan Lal Bishnoi (PW193), the
then DCP, Zone |11, Bonbay. A brief summary of the confession of A-77 wth
reference to the appellant is as under:

(i) A-77 stated that the appellant is his friend for the last twd vyears
and was al so his nei ghbour. The appellant introduced himto Bashir.

(ii) On 04/05.02.1993, the appellant and A-13 asked A-77 if he had a
passport and told that we had to go to Dubai and Paki stan.

(iii) A-77 replied in affirmative and then the appellant and Bashir took
himto Mahi m where he nmet Javed Chi kna.

(iv) Thereafter, they went to a place near the MahimPolice Station where
they met a bearded nan who on seeing the passport asked if A-77 was
willing to do the "daring work’.

Conf essi onal Statement of N yaz Mohd. @ Aslam | gbal Ahnmed Shai kh (A-98)

Conf essi onal statement of A-98 under section 15 of TADA has been
recorded on 17.05.1993 (14:30 hrs.) and 20.05.1993 (11:30 hrs.) by Shri
Krishan Lal Bishnoi (PW193), the then DCP, Zone 111, Bonbay. The
confession of A-98 corroborates with the fact t hat t he appel | ant



participated in the survey of BMC office as a prospective target and had
acconpani ed Javed Chikna, Babloo, Bashir and him (A-98) when Javed
expl ained the entire plan about how to enter from the front gate and
reaching the Shiv Sena and BJP offices and to fire and then the way to exit
fromthe back door.

Conf essional Statenment of Bashir Ahned Usman Gani Khairulla (A-13)

Conf essi onal statenment of A-13 under section 15 of TADA has been
recorded on 16.05.1993 (10:30 hrs.) and 18.05.1993 (17:15 hrs.) by Shri
Krishan Lal Bishnoi (PW193), the then DCP, Zone 111, Bonbay. The
confession of A-13 corroborates the fact that the appellant was present at
the house of Tiger in the night intervening 11/12.03.1993 along with other
conspirators and al so on 12.03.1993.

Conf essi onal Statenment of Zakir Hussain Noor Mdhd. Shai kh (A-32)

Conf essional statement of A-32 under Section 15 of TADA has been
recorded on 16.05.1993 (11:25 hrs.) and 19.05.1993 (17:30 hrs.) by Shri
Krishan Lal Bishnoi (PW193), the then DCP, Zone 11I, Bonbay. The
confession of A-32 corroborates the fact that the appellant was present at
the house of Tiger in the night intervening 11/12.03.1993 along wth other
conspirators and also on 12.03.1993 and left with the conspirators at about
2:30 pm

Conf essi onal Statenment of Abdul Khan @ Yakub Khan Akhtar Khan (A-36)

Conf essional statement of A-36 under Section 15 of TADA has been
recorded on 19.05.1993 (17:40 hrs.) and 21.05.1993 (18:20 hrs.) by Shri
Krishan Lal Bishnoi (PW193), the then DCP, Zone 11I, Bonbay. The
confession of A-36 corroborates the fact that the appellant was present at
Al - Hussaini on 12.03.1993 along with PW2, A-13 and others.

Conf essi onal Statenent of Mhd. |qgbal Mhd. Yusuf Shaikh (A-23)

Conf essi onal statenent of A-23 under Section 15 of TADA has been
recorded on 20.05.1993 (10:00 hrs.) and 22.05.1993 (10:00 hrs.) by Shri
Krishan Lal Bishnoi (PW193), the then DCP, Zone 11l, Bonbay. A brief
summary of the confession of A-23 with reference to the appellant is as
under: -

(i) The appellant attended the neeting at a flat in Bandra alongwth
ot her conspirators including Tiger Menon where plans were discussed.

(ii) The appellant was present in the house of Tiger on 11.03.1993.

400) A perusal of the confessional statenents of all the above accused,

viz., A-16, A-64, A-100, A-77, A-98, A-13, A-32, A36, and A-23 clearly

establish the fact that it corroborate with the confessional statenent of
the appellant (A-57). Al these materials clearly establish that the
appel lant conmitted the foll ow ng overt acts:-

(i) He participated in the landing and transportation of arns and
ammuni ti ons and expl osi ves at Shekhadi on 03.02.1993 and 07.02.1993
and also in the transportation of the sane to the Tower

(ii) He attended conspiratorial neeting;

(iii) He participated in the preparation of vehicle bonmbs by filling and
| oadi ng explosives like RDX with tinme device detonators in the night
i ntervening 11/12.03.1993;

(iv) The appellant was actively involved in the conspiracy as he was
i nt roduci ng new nmenbers in the conspiracy.

(v) He got A-77 into the conspiracy;

(vi) He along with other co-accused did reconnai ssance of the BMC building
and the Stock Exchange Building which were nmarked as prospective
targets for planting bonbs.

(vii) The appellant, on the fateful day, travelled in a Maruti Van | oaded
with arns, ammunitions, hand grenades and explosives wth intent to
conduct terrorist acts at BMC building and other places and abandoned
the sane near the gate of Sienens factory.

(viii) The appellant was an inportant nenber of the team of



conspirators as he was al so aware that people were sent to Dubai and
Paki stan by Tiger Menon for daring works

Deposition of Prosecution Wtnesses:

401) Apart fromthe aforesaid evidence, the involvenent and the role of

the appellant in the conspiracy as stated above is disclosed by the

deposition of various prosecution w tnesses which are as under

Deposition of Mhd. Usman Jan Khan (PW 2)

The relevant material in his evidence is as follows: -

(1) He stated that he knew the appellant.

(ii) He identified the appellant before the Court.

(iii) The appellant cane to Hotel Persian Darbar on 10.02.1993 along wth
other conspirators after the landing of arnms and explosives at
Shekhadi

(iv) Tiger instructed the appellant to go back to Bombay.

(v) On  11.03.1993, at Al-Hussaini Building, Tiager i nstructed t he
appel I ant, Javed Chi kna and others to go to BMC building which had
been identified as a target.

(vi) On 12.03.1993, the appellant was present in the flat of Tiger

(vii) On 12.03.1993, the appellant was in the same group as of PW2 and
Javed Chi kna.

(viii) The appell ant, PW2, Javed Chi kna, Bashir Khan and Babloo |eft
in a Maruti Van |l oaded with AK-56 rifles, detonators, hand grenades
and nagazi nes for BMC building on 12.03.1993.

(ix) On 12.03.1993, Javed Chikna gave Rs. 5,000/- to the appellant and
asked himto | eave Bonbay for Ahamednagar.

(x) The appel |l ant was present at Al -Hussaini on 12.03.1993 and was given
money by Javed Chi kna

(xi) The appellant threw the detonator out of the Maruti Van on the road
on 12.03. 1993 and when their Van got danmaged due to the blast, they
got scared and parked the Van and left in a taxi

402) It was contended on behalf of the |earned counsel for the appellant

that the approver has not specifically named the appellant and he has not

been identified by him A perusal of the aforesaid deposition clearly
establishes that the appellant has been specifically naned and identified
by PW2-the Approver

403) Further, it has al so been contended that the approver has not naned

t he appel |l ant anongst the people who were filling the explosives in the

vehicles in the garage of Al-Hussaini building in the night intervening

11/12.03.1993. The confession of the appellant hinmself establishes his

i nvol venent in the incident of filling and nere onission on the part of the

Approver in not naming the appellant would not be a reason to disbelieve

t he confessional statement of the appellant.

Deposition of Krishan Lal Bishnoi (PW193)

PW 193, the then Deputy Conmi ssioner of Police deposed as a wtness
before the Court as foll ows:

(i) He recollected that he had recorded the confession of the
appel l ant (A-57).

(ii) He asked the questions in H ndi |anguage since the appellant (A-57)
spoke in H ndi. He (PW193) and A-57 were the only persons in the room
wher e confession was recorded.

(iii) The appellant was ready to nake a voluntary confession

(iv) The appellant was told that his confession can be used as evidence
agai nst him

(v) He recognized the confession in the court and other rel ated
docunents.
(vi) In the cross-exam nation, he stated that all precautions were taken

for recording the confession and the same was sent to the CVM
(vii) He agreed that he did not obtain the initials of A-57 at certain
pl aces in the confession
This deposition establishes that the confession of the appellant was
recorded with full conpliance of the provisions of TADA. It al so
establi shes that the confession was voluntary.

Deposi tion of Madhav Shivaji Rao Surve (PW572)
PW572 was the person who arranged for the TIP of the appellant. He
deposed before the Court for the sane as under
(i) He arranged the TIP in respect of A-57 and other co-accused who were
in judicial custody.
(i) He wote a letter to Shri Mreshwar Thakur (PW469), Specia



Executive Magistrate, for conducting the TIP on 23.09.1993 at Arthur
Road pri son.

(iii) He organized the TIP at Arthur Road prison on 29.03.1993 and after
that handed over the nenorandum panchnama to Shri  Chavan, Deputy
Superi nt endent of Police.

Deposition of Mreshwar Gopal Thakur (PW469)

PW 469, Special Executive Magistrate, conducted the TIP on 23.09.1993
at Central Jail, Arthur Road for the identification of the appellant. The

Wi tnesses, viz., Rajaram Rancthandra Kadam (PW106) and Tukaram Babu
Nagaonkar (PW 176) identified the appellant as the person who took training
in handling of arns and amunitions at Chinchhemal. Further, Pandurang

Bandu Jadhav and Bal ya Ratna Jadhav also identified the appellant as the

person who along with other co-accused alighted from a Jeep, took the

bel ongi ngs and went towards Chi nchechamal. Hi s deposition reveals as under:

(1) He conducted a TIP on 23.09.1993 at the Arthur Road Jail after
receiving a letter from PW572.

(ii) He, however, did not renmenber the names of panch witnesses, suspects
or identifying wtnesses.

(iii) He identified the menorandum parade panchnana prepared on 23.09.1993,
before the Court.

Deposition of Divakar Ramakwal M shra (PW 415)
PW 415 was the Security Guard on duty at the Sienmens Factory on

12.03.1993. He deposed as follows: -

(i) He spotted a Maruti van parked outside the Sienmens factory. He
i nformed the Police which cane after one hour at the spot.

(i) He was unable to identify the accused persons in TIP conducted
on 04.04.1993 since he had not seen any of them He denied having
identified A-57.

Deposition of Gul abraoTatojirao Kadam (PW 461)

At the relevant time, PW461 was a SEM and conducted TIP on 04. 04. 1993
at Sacred Hearts School, Worli. Sabhaj eet Singh and Diwakar M shra
identified the appellant to be the person who |eft one Maruti Van No. 14 FC
1972 near the Conpany on 12.03.1993. Further, the wtnesses, viz., Jagat
Si ngh Veer Bahadur Singh and Bhadur Jagat Singh identified the appellant to
be the person who was loading the goods in the vehicles in the night
i ntervening 11/12.03.1993 at Al -Hussai ni buil di ng.

Deposition of Narayan D. Mre (PW46)

PW 46, a panch wi tness, deposed regarding the recovery of the Maruti
Van outside the Sienens Factory. Hi s deposition reveals as under
(i) He was an el ectroni c goods nechanic
(ii) He was the panch witness to the recovery from the Maruti Van at

Si emens factory on 12.03.1993.

(iii) He noticed 2 plastic bags in the Van. One bag was opened and was
found to contain 7 rifles. The second bag contained 4 bonbs and 14
magazi nes.

(iv) He also noticed two white bags in the front row of the Van and a bag
of dates, water bottles etc.

(v) Exhi bit 190 is the spot panchnanma prepared by the police docunenting
recoveries fromthe Maruti Van

Deposi tion of Di nesh Parshuram Kadam (PW 371)

PW 371 was a Detection Officer at the Wrli Police Station when the
bl asts took place. Hi s deposition reveals that:

(i) After receiving information, he went to Sienens factory on 12.03.1993
and saw a Maruti Van bearing nunmber MFC 1972.

(ii) 2 black bags were found fromthe Van containing 7 AK-56 rifles, 4
hand grenades, 14 magazines and Xerox copies of the registration
papers of the Van bearing registration no. M-C 1972.

(iii) He, thereafter, lodged an FIR at Worli Police station

(iv) The registration of Van revealed that the van was in the name of
Rubi na Menon residing at Al -Hussaini building.

H s statement corroborates wth the statement of the above nentioned

witnesses. It is thus established that the appellant had gone to the

Si enens Factory on 12.03.1993 in the nmaroon coloured Maruti Van bearing no.

M-C 1972. The identification of the appellant as the person who was present

in the Maruti Van around the time of the incident by eye w tnesses further

establishes his involvenent in the conspiracy. The fact, as revealed in his
confession, that he was on his way to the Bonbay Minicipal Corporation

building to kill people also stands proved. The FIR (Exhibit 1315)



corroborates the deposition of PW371.

Deposi tion of Nandkumar Anant Chaugul e (PW 444)

At the relevant time, PW444 was the In-charge, Senior Inspector of
Police, Bonb Detection and Disposal Squad (BDDS) of CIDIntelligence,
Bonbay. He stated that:

(i) He was an officer of the BDDS. He received information of a
suspi ci ous Maruti Van behind Siemens Conpany at Worli.

(ii) By using a rope and a hook, he opened the door of the Van and found 2
bl ack bags containing AK-56 rifles, 4 hand grenades and nagazi nes.

404) Wth regard to the above statenents of various witnesses on the side

of the prosecution, |earned counsel for the appellant subnmitted that there

is no specific evidence about the appellant’s taking part in any training
at Sanderi or Borghat or participating in landing and transportation of
arms and ammuni tions and expl osives at Borghat and Shekhadi on 3rd and 7th
of February, 1993. According to him the eye wtnesses were silent
regarding the appellant’s participation in landing and transportation of
arns and amunitions which | anded at Shekhadi on 03/04.02.1993 and, as
such, there is no material on record in the form of eye wtnesses

testinony. Likewise, there is no nention by any of the persons who
attended the neeting at the residence of Shakeel about the appellant having
participated in the said neeting, hence, the prosecution case has not been
substantiated. He further pointed out that the approver’'s testinony is
silent about the presence of the appellant in the neeting at the residence
of Mobina and Babl oo and with respect to filling of RDX in the vehicles.

405) The abovesai d evidence establish that the appellant (A-57) was a

menber of the conspiracy which resulted in the blasts and acts which took

pl ace in Bonbay on 12.03.1993. He played an active role in the conspiracy.

The invol venent of the appellant in various aspects of the conspiracy can

be sunmmarized bel ow

(i) The |l anding of arns and amunitions and expl osives at Shekhadi

(ii) The transportation of arms and amunitions and explosives which had
| anded at Shekhadi ;

(iii) He took training in handling weapons and expl osives at Sandheri

(iv) He participated in the survey/reconnai ssance of the Bonbay Muinicipa
Cor porati on buil ding conducted on 09. 03. 1993;

(v) He attended conspiratorial neetings that took place to further the
conmon notives of the conspirators and to decide the plan of action to
meet the ends of the conspiracy;

406) It is thus established that the appellant played a significant role

in the conspiracy and knew about the intention of the conspirators well

before the incidents took place. The appellant shared the notive and the
intention along with the other conspirators and was comitted to achieve
the ultimate goal of the conspiracy.

Sent ence:

407) According to the prosecution, the appellant was gi ven ful

opportunity to defend hinself on the question of quantum of sentence. His

statenent was recorded on 10.10.2006 in which he prayed that the follow ng
factors, anongst others, may be considered while determining his sentence:

(i) He had been in custody for 13 years since his arrest in Mrch
1993;

(ii) After the demolition of the Babri Msjid, riots had ensued and he
shifted to his father’s residence;

(iii) Thereafter, the locality of Behranpada was attacked and houses
were burnt and because of the same, his wife and children had to
shift to Al unednagar

(iv) After his savings were exhausted, he came to Bonbay on 9th March
1993 for taking noney fromhis friend Javed Chikna;

(v) He worked wi th Javed Chi kna and could not run away as he needed
noney;

(vi) He had confessed before the police and told them about everything
whi ch he had seen;

(vii) The main advocate, defending himin the case, left at a crucia
juncture;

(viii) He only has his wife and children, who are totally dependent
on him

408) A perusal of the judgnent of the Designated Court shows that all

the above factors have been duly considered by the Designated Judge. As

rightly pointed out by the prosecution, the aforesaid contentions are

devoid of any nerit having regard to the fact that the appellant had the



know edge that the snuggled goods had sufficient pot enti al for
comm ssion of terrorist acts, owing to the fact that he had also
acquired training in handling sophisticated arns and anmunitions.
Further, it was contended that the appellant was forced by circunstances
to work with Javed Chikna, is not tenable as despite being needy and
requiring noney at the tinme of first landing, he got to know that the
first landing was of arms and ammunitions and explosives which were
capabl e of causing mass destruction, he chose to remain silent instead
of approaching the police or taking recourse to |law. Despite all this,
he participated in the second | andi ng at Shekhadi, and noreover, he went
to Sandheri and took training in handling of arms, anmmunition and
expl osi ves.
409) The appellant attended crucial conspiratorial neetings also. On
the night of 11/12.03.1993, he participated in the filling of RDX in
vehicles for the preparation of vehicle bonbs. He also introduced @l
Mohmed (A-77) in the conspiracy and got himrecruited for training in
handling of arns and ammunitions and explosives at Pakistan. The
appel I ant al so undert ook reconnai ssance of the B.MC. building and the
St ock Exchange building along with A-44, PW2, Javed Chikna and Tiger
Menon, which were nmarked as targets for planting bonbs
410) The appellant’s guilt is further established by the fact revealed
in his confession that after the blasts, he left Bonbay and went to
Ahnednagar. This establishes that he knew that whatever the conspirators
had done was wong and contrary to | aw. Thus, his claim that he
di sassoci ated hinself at the time of the first |anding at Shekhadi has
not been made out in the light of other evidence on record. In fact, he
was engaged in the conmm ssion of acts furthering the object of such a
hei nous conspiracy.
411) The appellant participated in the acts nentioned above wllingly
and with conpl ete know edge. He knew that the arnms and ammunitions, RDX
and hand grenades, which were snmuggled into India at Shekhadi would be
used for commtting terrorist acts. It is clearly established from his
confession that Tiger Menon had told his associates that the smnuggled
arnms were to be used against Hindus to take revenge for the denvolition
of Babri Masjid and that they would be wused for <causing blasts in
Bonbay.
412) In the light of the above, we hold that the conviction and
sentence awarded by the Designated Court to the appellant is justified
and there is no ground for interference. Consequently, the appeal is
accordingly di sm ssed.

Crimnal Appeal Nos. 933-936 of 2008

Ni yaz Mohammed @ Asl am | gbal
Ahrmed Shai kh (A-98) ... Appel I ant (s)

VS.

The State of Mharashtra,
t hrough CBI - STF, Minbai ... .Respondent (s)

kkkkkkkkk*%

413) M. Aabad Ponda, |earned counsel for the appellant (A-98) and M.
Mukul Gupta, |earned senior counsel duly assisted by M. Satyakam | earned
counsel for the respondent-CBIl.

414) The abovesai d appeals are directed against the final judgnment and
order of conviction and sentence dat ed 03. 10. 2006 and 01. 06. 2007
respectively, whereby the appellant (A-98) has been convicted and sentenced
to rigorous inprisonment (RI) for life by the Designated Court under TADA
for the Bonbay Bonb Bl ast Case, Greater Bonbay in B.B.C. No.1/1993

Char ges:

415) A conmmon charge of conspiracy was framed against all the co-
conspirators including the appellant (A-98). The relevant portion of the
said charge is reproduced hereunder



"During the period fromDecenber, 1992 to April, 1993 at various
pl aces in Bonbay, District Raigad and District Thane in India and
outside India in Dubai (U A E ) and Pakistan, entered into a crimna
conspiracy and/or were nenbers of the said crimnal conspiracy whose
object was to comit terrorist acts in India and that you all agreed
to coomit following illegal acts, nanely, to commit terrorist acts
with an intent to overawe the Government as by Ilaw established, to
strike terror in the people, to alienate sections of the people and to
adversely affect the harnmony anongst different sections of the people,
i.e. Hndus and Muslins by using bonbs, dynanites, hand grenades and
ot her expl osive substances |i ke RDX or inflammable substances or fire-
arns |like AK-56 rifles, carbines, pistols and other |ethal weapons, in
such a manner as to cause or as likely to cause death of or injuries
to any person or persons, loss of or damage to and disruption of
supplies of services essential to the life of the commnity, and to
achi eve the objectives of the conspiracy, you all agreed to snuggle
fire-arns, ammunitions, detonators, hand grenades and high expl osives
like RDX into India and to distribute the sane anongst yourselves and
your men of confidence for the purpose of conmitting terrorist acts

and for the said purpose to conceal and store all these arns,
ammuni ti ons and expl osives at such safe places and anongst vyoursel ves
and with your nen of confidence till its use for conmitting terrorist

acts and achieving the objects of crimnal conspiracy and to dispose
of f the sane as need arises. To organize training canps in Pakistan
and in India to inmport and undergo weapons training in handling of
arms, ammunitions and explosives to commit terrorist acts. To harbour
and conceal terrorists/co-conspirators, and also to aid, abet and
knowingly facilitate the terrorist acts and/or any act preparatory to
the commission of terrorist acts and to render any assistance
financial or otherw se for acconplishing the object of the conspiracy

to commit terrorist acts, to do and commit any other illegal acts as
were necessary for achieving the aforesaid objectives of the crimna
conspiracy and that on 12.03.1993 were successful in causing bonb

expl osions at Stock Exchange Building, Air India Building, Hotel Sea
Rock at Bandra, Hotel Centaur at Juhu, Hotel Centaur at Santacruz,
Zaveri Bazaar, Katha Bazaar, Century Bazaar at Wrli, Petrol Punp
adj oi ni ng Shiv Sena Bhavan, Plaza Theatre and in | obbing handgrenades
at Macchi mar Hi ndu Col ony, Mahim and at Bay-52, Sahar Internationa

Airport which left nore than 257 persons dead, 713 injured and
property worth about Rs.27 crores destroyed, and attenpted to cause
bonb expl osi ons at Nai gaum Cross Road and Dhanji Street, all in the
city of Bonbay and its suburbs i.e. wthin Geater Bonbay. And
thereby committed offences puni shabl e under Section 3(3) of TADA (P)
Act, 1987 and Section 120-B of IPC read wth Sections 3(2)(i)(ii),
3(3)(4), 5 and 6 of TADA (P) Act, 1987 and read wth Sections 302

307, 326, 324, 427, 435, 436, 201 and 212 of Indian Penal Code and
of fences under Sections 3 and 7 read with Sections 25 (1A), (1B)(a) of
the Arns Act, 1959, Sections 9B (1)(a)(b)(c) of the Explosives Act,
1884, Sections 3, 4(a)(b), 5 and 6 of the Explosive Substances Act,
1908 and Section 4 of the Prevention of Danage to Public Property Act,
1984 and within ny cogni zance. "

In addition to the above-said principal charge of conspiracy, the
appel l ant was al so charged on the follow ng counts:
At head Secondly: -

a) He visited Pakistan along with his co-conspirators via Dubai and
took training in handling of arms and amuni ti ons and expl osi ves
with the object of commtting terrorist acts;

b) He attended the conspiratorial neetings at the residence of
Nazir Ahnmed Anwar Shaikh @ Babloo and Mobi na Bayanoosa
Bhi wandi wal a (A-96) ; and

c) He did reconnaissance of BMC Building along with his co-
conspirators viz., Tiger Menon, Mhd. Usman Jan Khan, Javed
Chi kna, Shaikh Ali for selecting targets in order to plant bonbs
for the purpose of commtting terrorist acts.

416) The charges nentioned above were proved against the appellant (A-98).
The appel | ant has been convicted and sentenced for the above said charges
as under:

Convi ction and Sentence:



i) The appel | ant has been convicted for the offence of conspiracy read
with the of fences described at head firstly and sentenced to R for Ilife
along with a fine of Rs. 25,000/-, in default, to further undergo Rl for 6
mont hs. (charge firstly)

ii) The appel |l ant has al so been convicted under Section 3(3) of TADA for

conmi ssi on of offences at head secondly and sentenced to Rl for |life along
with a fine of Rs. 25,000/-, in default, to further wundergo R for 6
mont hs. (charge secondly)

Evi dence

417) The evi dence against the appellant (A-98) is in the formof:-

(i) hi s own confession;

(ii) confessions nmade by other co-conspirators; (co-accused);

(iii) testinony of prosecution w tnesses; and

(iv) docunentary evidence.

Conf essi onal statement of N yaz Mohanmed @ Asl am | gbal Ahnmed Shai kh (A-98)

418) The prosecution subnmitted that the involvenment of the appellant in

the conspiracy is evident fromhis own confession recorded under Section 15

of TADA on 17.05.1993 (14:30 hrs.) and 20.05.1993 (11:30 hrs.) by Shri

Krishan Lal Bishnoi (PW193), the then DCP, Zone 11I, Bonbay. The

confession of the appellant is sumrarized bel ow -

(1) H s house was damaged during riots and he shifted to Haki m buil di ng.

(ii) At the new residence, he was introduced by Sajid to a person called
Jabir, who asked himabout his interest to go to Dubai. On expressing
his desire for the same, the appellant was asked for his passport by
Jabir.

(rii) Thereafter, Jabir made all the arrangements for his travel and
on 08.02.1993, he went to Dubai alongwith Firoz @ Akram Amani Malik (A-
39). He was told that his visa would be given at Dubai and a person
will receive themat the Airport.

(iv) He along with A-39 was received by Ayub Menmon (AA) who took them to
the residence of Tahir Bhai (AA) where Nasi m Ashraf Shaikh Ai Barmare
(A-49) was al ready present.

(v) From Dubai, he went to Pakistan along with A-49 and A- 39.

(vi) In Pakistan, he was given the fake nane, 'Aslani.

(vii) In Pakistan, he took training in handling weapons i ncl udi ng
dismantling, re-assenbling and firing of pistols, AK-56 rifles, hand-
grenades, detonators, tinmer pencils and nmaki ng of bonbs by using RDX

(viii) Parvez Mohammred Parvez Zul fikar Qureshi (A-100) and other co-
accused persons were al so present in the training.

(ix) Tiger Menon also inparted training for two days.

(x) On conpletion of the training, he alongwith sone others |eft Pakistan
and reached Dubai on 27.02.1993.

(xi) On 01.03.1993, the remaining persons, who had participated in the
training along with himin Pakistan as well as Tiger Menon, returned
to Dubai .

(xii) Thereafter, at the instance of Tiger Menon, he and others (including
A-100) took oath of nmintaining secrecy and committing Jehad for the
sake of Islam Further, Tiger spoke about the atrocities conmitted on
Musl ins during the conmunal riots in Bonbay and taking revenge for the
sane.

(xiii) He along with Gul Mbhammed @ Gul |l u Noor Mohammed Shai kh (A-77)
and Nasir Abdul Kader Kewal @ Nasir Dakhla (A-64) left Dubai on
02. 03.1993 and arrived Bonbay on 03.03.1993.

(xiv) On 07/08.03.1993, A-98 and A-49 helped Irfan Chougule (AA) in
unl oadi ng 7-8 gunny bags filled with RDX fromhis fiat car.

(xv) On 08/09.03.1993, he participated in the conspiratorial neeting at
the residence of Mdbi na Bayanoosa Bhi wandi wal a (A-96) where A-100 was
al so present along with other co-accused persons.

(xvi) He participated in reconnai ssance of the BMC Building alongwith Tiger
Menon, Javed Chikna, PW2, A-54 and A-57. On reaching the said
building, Tiger Mnon told them that they would have to nmake
indiscrimnate firing pointing out to themthe entry and exit points
of the building and al so pointed out the place of parking the vehicle
and the manner in which they had to flee away after effecting the said
firing.

419) Fromthe above confession of the appellant, the following facts

ener ge:

(i) He participated in the weapons training at Pakistan;

(ii) He took oath after placing his hands on Qran that he wll take



revenge;

(iii) He attended/participated in the conspiratorial neeting at Mbina' s (A
96) residence where plans were chal ked out for conmitting terrorist
acts; and

(iv) He participated in reconnai ssance of the BMC Building alongwith other
co-accused persons where the manner of attack was denonstrat ed.

420) Fromthe confession of the accused and fromhis various overt acts,

his involvement in the conspiracy has been clearly established. The

prosecution highlighted that the appellant has nmade the above confession
voluntarily, without any pressure or coercion and the sane has been
recorded after following all the safeguards enunerated under section 15 of

TADA and the rules framed thereunder

Conf essional Statenents of co-accused

421) Apart fromhis own confession, the involvenment of the appellant has

al so been disclosed in the confessional statements of the following co-

accused. The legality and acceptability of the confessions of the co-
accused has already been considered by wus in the wearlier part of our

di scussion. The said confessions insofar as they refer to the appellant

(A-98) are summarized her ei nbel ow

Conf essi onal Statenent of Mhd. Farooq Mohd. Yusuf Pawal e (A-16)

Conf essi onal statement of A-16 under Section 15 of TADA has been
recorded on 20.05.1993 (16:30 hrs.) and 22.05.1993 (16:45 hrs.) by Shri

Sanj ay Pandey (PW492), the then DCP, Zone-VIII, Bonbay. The confession of
A-16 with reference to the appellant reveals that he participated in the
weapons training at Paki stan and was given a fake name - ' Aslani.

Conf essi onal Statenment of Shahnawaz Abdul Kadar Qureshi (A-29)

Conf essi onal statenment of A-29 under Section 15 of TADA has been
recorded on 18.05.1993 (18:30 hrs.) and 21.05.1993 (14:45 hrs.) by Shri
Krishan Lal Bishnoi (PW193), the then DCP, Zone 1|11, Bonbay. The
confession of A-29 with reference to the appellant reveals that he
participated in the weapons training at Pakistan

Conf essi onal Statement of Zakir Hussain Noor Mdhd. Shai kh (A-32)

Conf essi onal statenment of A-32 under Section 15 of TADA has been
recorded on 16.05.1993 (11:25 hrs.) and 19.05.1993 (17:30 hrs.) by Shri
Krishan Lal Bishnoi (PW193), the then DCP, Zone 111, Bonbay. The
confession of A-32 wth reference to the appellant reveals that he
participated in the weapons training at Pakistan
Conf essi onal Statenent of Abdul Akhtar Khan (A-36)

Conf essi onal statenment of A-36 under Section 15 of TADA has been
recorded on 19.05.1993 (17:40 hrs.) and 21.05.1993 (18:20 hrs.) by Shri
Krishan Lal Bishnoi (PW193), the then DCP, Zone 1I11l, Bonbay. The
confession of A-36 with reference to the appellant reveals that he
participated in the weapons training at Pakistan
Conf essi onal Statenment of Feroz @ Akram Amani Malik (A-39)

Conf essi onal statement of A-39 under Section 15 of TADA has been recorded
on 19.04.1993 (22:30 hrs.) and 23.04.1993 (20:50 hrs.) by M. P.D. Pawar
(PW185), the then DCP, Zone V, Bonbay. The confession of A-39 wth
reference to the appellant reveals as under: -

(i) He participated in the weapons training at Pakistan

(ii) He attended conspiratorial neeting held at the residence of A-96 at
Bandr a.

Conf essi onal Statenent of Nasim Ashraf Shai kh Ali Barmare (A-49)

Conf essional statenment of A-49 under Section 15 of TADA has been recorded
on 16.05.1993 (9:30 hrs.) and 18.05.1993 by Shri Krishan Lal Bishnoi (PW
193), the then DCP, Zone Ill, Bonbay. The confession of A-49 with reference
to the appellant reveal s as under
(i) He participated in the weapons training at Pakistan
(ii) Al of themtook oath that they will take revenge
Conf essi onal Statenent of Salim Rahi m Shai kh (A-52)

Conf essi onal statement of A-52 under Section 15 of TADA has been
recorded on 15.04.1993 and 18.04.1993 by M. P.D. Pawar (PW185), the then
DCP, Zone V, Bonbay. The confession of A-52 with reference to the appellant
reveals the followi ng facts
(1) He participated in the weapons training at Pakistan and a fake nane



(Aslam) was given to himthere.

(ii) Al of themtook oath that they will take revenge for the |loss caused
to Muslins

(iii) Al the co-accused persons who underwent the above training were
present in the conspiratorial nmeet i ng t hat t ook pl ace on
06/07.03.1993, at 10.00 p.m at Tiger's residence, at Hll Road,
opposite Dava Hotel, Bandra.

(iv) He was present at Al -Hussaini building on 11.03.1993.

Conf essi onal Statenment of Shai kh Ali Shai kh Urar (A-57)

Conf essi onal statement of A-57 under Section 15 of TADA was recorded
on 19.04.1993 (12:00 hrs.) by Shri Krishan Lal Bishnoi (PW193), the then
DCP, Zone |11, Bonbay. The confession of A57 wth reference to the
appel l ant reveals that the appellant participated in the survey of BM
Bui I ding al ong with ot her co-accused.

Conf essi onal Statenment of Nasir Abdul Kadar Kewal @ Nasir Dhakla (A-64)

Conf essional statement of A-64 under Section 15 of TADA has been
recorded on 22.01.1995 and 24.01.1995 by Shri H C. Singh (PW474), the then
Superi ntendent of Police, CBI/SPE/ STF, New Del hi. The confession of A-64
with reference to the appellant reveals that he participated in the weapons
training that took place at Pakistan.

Conf essi onal Statenment of Mhd. Rafiq Usman Shai kh (A-94)

Conf essional statement of A-94 under Section 15 of TADA has been
recorded on 14.05.1993 (18:30 hrs.) and 16.05.1993 by Shri Krishan Lal
Bi shnoi (PW193), the then DCP, Zone Ill, Bonbay. The confession of A-94
with reference to the appellant reveals that the appellant participated in
the weapons training at Pakistan.

Conf essi onal Statenment of Parvez Mhd. Parvez Zul fikar Qureshi (A-100)

Conf essional statenment of A-100 under Section 15 of TADA has been
recorded on 15.04.1993 (23:30 hrs.) and 17.04.1993 (17:00 hrs.) by Shri
Sanj ay Pandey (PW492), the then DCP, Zone-VIII, Bonbay. A brief summary of
the confession of A-100 with reference to the appellant is as under:-

(i) A-100 underwent weapons training at Pakistan. He also nmet the
appel I ant who introduced hinself as Aslam the fake name given to him
i n Paki st an.

(ii) A-100 and others (including the appellant), took oath of naintaining
secrecy and conmtting Jehad for the sake of |Islam Further, Tiger
spoke about the atrocities commtted on Muslins during the comunal
riots in Bonbay and taking revenge for the sane.

(iii) A-100 attended the conspiratorial neeting held by Tiger at Bandra on
09. 03. 1993, wherein Tiger gave Rs. 5,000/- to everyone present for
celebrating Eid. The appellant was al so present in the said neeting.

422) The aforesai d confessions establish the follow ng facts: -

(i) The appel | ant underwent training for handling arms and ammunitions
and expl osi ves at Paki st an;

(ii) The appellant took oath of maintaining secrecy and committing Jehad
for the sake of Islamalongw th other co-accused;

(iii) The appellant was present in the conspiratorial neeting at the
resi dence of A-96; and

(iv) The appellant was actively involved in reconnaissance of the BMC
Building in order to comit terrorist acts.

Deposition of Prosecution Wtnesses:

423) Apart fromthe aforesaid evidence, the involvenent and the role of

the appellant in the conspiracy as stated above is disclosed by the

deposition of various prosecution w tnesses which are as under:

Deposition of Mhd. Usman Jan Khan (PW 2)

The relevant material in his evidence is as follows: -

(i) PW 2 knew A-98;

(ii) The appellant was introduced to PW2 as Aslamin Pakistan at the tine
of training. Further, PW2 identified 'Aslani as the appellant before
the court;

(iii) The appellant left the training canp at Pakistan along with A-39 and
A- 49;

(iv) After returning to Dubai fromthe training canp, at the instance of
Ti ger Menon, PW2 along with the appellant and others took oath of
mai nt ai ni ng secrecy by swearing on the Quran;

(v) The appel |l ant participated in the conspiratorial neeting held at
Babl oo’ s residence on 08.03. 1993;

(vi) The appellant participated in the survey of BMC Building along wth
ot her co-accused including PW?2.



The above deposition duly corroborates with the confessional statenent of
the co-accused persons as well as the confession of the appellant in
material particulars. The evidence of PW2 further establishes the charges
franmed agai nst the appell ant.
Trai ning at Paki stan
Deposition of C. G Sawant, AP, (PW244)
424) PW244 was an Inmigration Officer who proved the departure of the
appel l ant to Dubai on 08.02.1993 from Bonbay. The relevant entries on the
Enbar kati on Card whi ch was marked as X-401 concerning the departure have
been marked as Exh. Nos. 1055, 1055-A and 1055-A (1).
Deposition of Lonare, PSI, (PW209)

His arrival to Bonbay on 03.03.1993 from Dubai has been proved by PW
209. The rel evant endorsenents on the Di senbarkation Card which was narked
as X-305 have been marked as Exh. Nos. 948, 948-A and 948-A(1).
425) Thus, with respect to the training at Pakistan, the confession of the
appel l ant and the other co-accused that they first went to Dubai and from
there to Pakistan for training is further established by the abovestated
evi dence.
426) 1t was contended by M. Aabad Ponda on behal f of the appellant that
the prosecution has failed to prove beyond reasonabl e doubt that he went to
Paki stan from Dubai. It was further contended that the appellant could have
gone anywhere from Dubai and that the prosecution case of his going to
Paki stan for training is manufactured one and false. It was also contended
that, in any event, taking weapons training at Pakistan is by itself not an
of fence under any Statute whatsoever, and therefore, the appellant cannot
be charged for the same and for which he has been wongly convicted.
427) 1t has been established by the very own confession of the appellant
that he had gone to Pakistan from Dubai where he underwent weapons
training. The above confession has been corroborated by the confession of
co-accused as stated above and, hence, there is no doubt whatsoever that
the appel |l ant went to Paki stan from Dubai and acquired training in arns and
ammuni ti ons and expl osives in order to take revenge agai nst Hi ndus
428) The passport of the appellant which has been nmarked as Exh. X-648
clearly shows that he left Bonbay on 08.02.1993 and reached Dubai on
09.02.1993 and |l eft Dubai on the sanme date and entered Dubai again on
27.02.1993 and left Dubai finally on 02.03.1993 and entered Bonmbay on
03.03.1993. The said entries further corroborate with the confessions of
various accused persons that they did not have to go through any checking
at the Airport in Pakistan. It is further submtted that it was not the
case of the appellant before the trial Court that he was el sewhere.
Therefore, the evidence on record clearly establishes the charge of going
to Pakistan for training against the appellant.
429) The aforesaid evidence clearly establish that the appellant along
with other co-conspirators was given the said training to equip thenselves
to commit terrorist acts in Bonbay and, therefore, he has rightly been
convi cted under Section 3(3) of TADA nentioned at head secondly.
430) Thus, in view of the entire evidence enunerated above, we hold that
the appellant was actively involved in the conspiracy to cause blasts in
Bonbay and in consequence of the said involvenent, he has conmitted the
of fences for which he has been charged.
Sent ence
431) Coming to the sentence, though there is no need to show any |eniency
in respect of the act involved and as proved by the prosecution, the
following facts are relevant for awardi ng the appropriate sentence.
432) Learned counsel for the appellant pointed out that though the
appel l ant was sentenced to Rl for life, he had already served 19 years in
jail. He also pointed out that the appellant is suffering from neuro
problem and al so had backache problem for the last five years. The
appel lant’s nother is also suffering fromheart ailnent, diabetes and bl ood
pressure. He further pointed out that the appellant had been in custody
since his arrest.
433) On the other hand, |earned counsel appearing for the CBI pointed out
that there is no need to show any | eniency since after realizing explosions
that took place in Bonbay on 12.03.1993, the appellant had absconded and
remai ned away fromthe clutches of law until he was arrested by the police.

434) 1t is true that the Designated Judge considered all these aspects
whi |l e awardi ng sentence. There is no dispute about his participation in
the training and the evidence disclosed that he participated in various



conspiratorial meetings in order to chalk out the plan for comitting
terrorist acts and in pursuance of the same, he did reconnaissance of the
BMC Bui | di ng al ongwi th ot her co-conspirators.

435) In view of the acceptable nmaterials placed by the prosecution, relied
on by the Special Judge and the reasoning appended therewith, we fully
agree with the sane, consequently, the appeals filed by the appellant
herein (A-98) are disnissed.

Crimnal Appeal Nos. 933-936 of 2008

Parvez Mbhammed Parvez

Zul fikar Qureshi (A-100) ... Appellant(s)
VS.

The State of Mharashtra

t hrough CBI - STF, Bonbay ... Respondent (s)

436) Ms. Farhana Shah, |earned counsel for the appellant (A-100) and M.
Mukul Gupta, |earned senior counsel duly assisted by M. Satyakam | earned
counsel for the respondent-CBIl.

437) These appeals are directed against the final judgment and order of
conviction and sentence dated 06.10.2006 and 05.06.2007 respectively,
whereby the appellant (A-100) was found guilty and was sentenced to
rigorous inprisonnent (RI) for life by the Designated Court under TADA for
t he Bonbay Bonb Bl ast Case, Greater Bonbay in B.B.C. No. 1/ 1993.

Char ges:

438) A conmmon charge of conspiracy was framed against all the co-

conspirators including the appellant (A-100). The material part of the said

charge is reproduced herein:
"During the period from Decenber, 1992 to April, 1993 at various
pl aces in Bonbay, District Raigad and District Thane in India and
outside India in Dubai (U A E ) and Pakistan, entered into a crimna
conspiracy and/or were menbers of the said crimnal conspiracy whose
object was to comit terrorist acts in India and that you all agreed
to coomit following illegal acts, nanely, to comit terrorist acts
with an intent to overawe the Governnent as by Ilaw established, to
strike terror in the people, to alienate sections of the people and to
adversely affect the harnmony anongst different sections of the people,
i.e. H ndus and Muslinms by using bonbs, dynanmites, hand grenades and
ot her expl osive substances |ike RDX or inflanmmble substances or fire-
arnms like AK-56 rifles, carbines, pistols and other |ethal weapons, in
such a manner as to cause or as likely to cause death of or injuries
to any person or persons, loss of or damage to and disruption of
supplies of services essential to the life of the community, and to
achi eve the objectives of the conspiracy, you all agreed to snuggle
fire-arns, ammunitions, detonators, hand grenades and high expl osives
like RDX into India and to distribute the sane anongst yourselves and
your men of confidence for the purpose of conmitting terrorist acts

and for the said purpose to conceal and store all these arns,
ammuni ti ons and expl osives at such safe places and anongst yoursel ves
and with your nen of confidence till its use for conmtting terrorist

acts and achieving the objects of crimnal conspiracy and to dispose
off the sanme as need arises. To organize training canps in Pakistan
and in India to inmport and undergo weapons training in handling of
arnms, ammunitions and explosives to commit terrorist acts. To harbour
and conceal terrorists/co-conspirators, and also to aid, abet and
knowingly facilitate the terrorist acts and/or any act preparatory to
the commission of terrorist acts and to render any assistance
financial or otherw se for acconplishing the object of the conspiracy

to commit terrorist acts, to do and conmit any other illegal acts as
were necessary for achieving the aforesaid objectives of the crimna
conspiracy and that on 12.03.1993 were successful in causing bonb

expl osi ons at Stock Exchange Building, Air India Building, Hotel Sea



Rock at Bandra, Hotel Centaur at Juhu, Hotel Centaur at Santacruz,
Zaveri Bazaar, Katha Bazaar, Century Bazaar at Wrli, Petrol Punp
adj oi ni ng Shiv Sena Bhavan, Pl aza Theatre and in | obbing handgrenades
at Macchi mar Hi ndu Col ony, Mahim and at Bay-52, Sahar Internationa

Airport which left nore than 257 persons dead, 713 injured and
property worth about Rs.27 crores destroyed, and attenpted to cause
bonb expl osi ons at Nai gaum Cross Road and Dhanji Street, all in the
city of Bonmbay and its suburbs i.e. wthin Geater Bonbay. And
thereby committed of fences puni shabl e under Section 3(3) of TADA (P)
Act, 1987 and Section 120-B of IPC read with Sections 3(2)(i)(ii),
3(3)(4), 5 and 6 of TADA (P) Act, 1987 and read with Sections 302

307, 326, 324, 427, 435, 436, 201 and 212 of |Indian Penal Code and
of fences under Sections 3 and 7 read with Sections 25 (1A), (1B)(a) of
the Arns Act, 1959, Sections 9B (1)(a)(b)(c) of the Explosives Act,
1884, Sections 3, 4(a)(b), 5 and 6 of the Explosive Substances Act,
1908 and Section 4 of the Prevention of Danage to Public Property Act,
1984 and within ny cogni zance."

In addition to the above-said principal charge of conspiracy, the

appel l ant was al so charged on the foll ow ng counts:

At head Secondly;

(a) He participated in the landing and transportation of arns,
amruni ti on and expl osives snuggled into India by Tiger Menon at
Shekhadi

(b) He took training in Pakistan in handling of arnms, amunitions
and explosives for commtting terrorist acts;

(c) He attended the conspiratorial neetings held by Tiger Menon at
the residence of Nasir Ahned @ Babl oo and Ms. Mobi na Baya; and

(d) He participated in filling RDX in vehicles with the object of
causi ng expl osi ons in Bonbay.

439) The charges nentioned above were proved against the appellant (A-
100). The appel l ant has been convicted and sentenced for the above said
charges as under:

Convi ction and Sentence:

i) The appel | ant has been convicted for the offence of conspiracy read
with the of fences described at head firstly and sentenced to R for Ilife
along with a fine of Rs. 25,000/-, in default, to further undergo Rl for 6

mont hs. (charge firstly)
ii) The appel |l ant has al so been convicted under Section 3(3) of TADA for

conmi ssi on of offences at head secondly and sentenced to Rl for |life along
with a fine of Rs. 25,000/-, in default, to further undergo R for 6
mont hs. (charge secondl y)

Evi dence

440) The evi dence agai nst the appellant (A-100) is in the formof:-

(i) hi s own confession;

(ii) confessions nmade by other co-conspirators; (co-accused);

(iii) testinony of prosecution w tnesses; and

(iv) docunentary evidence

Conf essi onal statenment of Parvez Mhamed Parvez Zul fikar Qureshi (A-100)

441) Confessional statenent of the appellant (A-100) under Section 15 of

TADA was recorded on 15.04.1993 (23:30 hrs.) and 17.04.1993 (17:00 hrs.) by

Shri Sanjay Pandey (PW492), the then DCP, Zone-VIII, Bonmbay. The follow ng

facts enmerge fromthe said confessional statenent:-

(1) He was a close friend of Javed Chikna (AA). After the riots, one day,
Javed Chi kna asked himif he had a passport, to which, he replied in
the affirmative. Thereafter, in the first week of February, Javed
Chikna told himthat he would take himto Dubai for a trip and that he
i s maki ng arrangenments for the sane.

(ii) In the second week of February, he along wth Javed Chikna, Tiger
Menon and ot hers went to Rai gad.

(iii) At Raigad, he was given a revolver by Tiger Menon.

(iv) He assisted in the |oading and unl oadi ng of snuggl ed arns.

(v) He al so went to Waghani Tower al ongwith others.

(vi) The aforesaid revol ver was taken back fromhimby Tiger Menon after
compl etion of the landing activity.

(vii) On 11.02.1993, he went to Dubai al ongwi th Javed Chi kna and ot hers.



(viii) He stayed in Dubai for two days and from there, he went to
Paki st an.

(ix) In Pakistan, Javed Chi kna spoke to hi mregarding taking revenge for
the denolition of Babri Masjid.

(x) He underwent weapons training at Pakistan. He also net Niyaz Mhanmed
@ Asl am | gbal Ahned Shai kh (A-98) there.

(xi) On conpletion of the training, he along wth some others |[eft
Paki stan and reached Dubai on 02.03.1993.

(xii) Tiger Menon also returned to Dubai from Pakistan, and thereafter, at
his instance, he (A-100) and others took oath of nmintaining secrecy
and commtting 'Jehad” for the sake of |Islam Further, Tiger Menon
spoke about the atrocities commtted on Muslins during the comunal
riots in Bonbay and taking revenge for the sane.

(xiii) On 03.03.1993, he returned to Bonbay al ongwith others.

(xiv) On 09.03.1993, he attended the conspiratorial nmeeting held by Tiger
Menon at Bandra wherein Tiger distributed Rs. 5,000/- to -everyone
present there for celebrating Eid. A-98 was also present in the said
nmeeti ng.

(xv) On the intervening night of 11/12.03.1993, he was present at Tiger
Menon' s residence at Al -Hussaini where nany ot her co-accused were al so
present and he saw some of them | oading some goods in a jeep.

(xvi) He went to Ajner alongwith A-98.

442) The prosecution highlighted that the appellant (A-100) has nmde the

above confession voluntarily, wthout any pressure or coercion and the sane

has been recorded after following all the safeguards enunerated under

Section 15 of TADA and the rules framed thereunder.

Conf essi onal statenents of co-accused:

443) Apart fromhis own confession, the involvenent of the appellant (A-

100) has also been disclosed in the confessional statenents of the

foll owi ng co-accused. The legality and acceptability of the confessions of

the co-accused has already been considered by us in the earlier part of our

di scussion. The said confessions insofar as they refer to the appellant (A-

100) are summari zed herei nbel ow

Conf essi onal Statenment of Asgar Yusuf Mikadam (A-10)

Conf essi onal statement of A-10 under Section 15 of TADA was recorded
on 23.04.1994 (18:00 hrs.) by Shri Krishan Lal Bishnoi (PW193), the then
DCP, Zone |11, Bonmbay. A-10 confessed that he handed over the tickets and
passport of the appellant and two other co-accused, nanely, Farooq and
Salimand further that they were dropped at the Airport by him
Conf essi onal Statenent of Parvez Nazir Ahned Shai kh (A-12)

Conf essi onal statement of A-12 under Section 15 of TADA was recorded
on 18.04.1993 (14:00 hrs.) and 21.04.1993 (06:50 hrs.) by Shri Prem Krishna
Jain (PW189), the then DCP, Zone X, Bonbay. The said confessional
statenent reveals the involvenent of the appellant in the landing at
Shekhadi .

Conf essi onal Statenment of Bashir Ahmed Usman Gani Khairulla (A-13)

Conf essional statement of A-13 under Section 15 of TADA was recorded
on 16.05.1993 (10:30 hrs.) and 18.05.1993 (17:15 hrs.) by Shri Krishan Lal
Bi shnoi (PW193), the then DCP, Zone 111, Bonbay. The said confessional
statement reveals the participation/presence of the appellant in the
conspiratorial nmeeting held at the residence of Mbina @ Bayanpbosa
Bhi wandi wal a (A-96) at Bandra.

Conf essi onal Statenent of Mhd. Farooq Mohd. Yusuf Pawal e (A-16)

Conf essi onal statement of A-16 under Section 15 of TADA was recorded
on 20.05.1993 (16:30 hrs.) and 22.05.1993 (16:45 hrs.) by Shri Sanjay
Pandey (PW492), the then DCP, Zone-VIIl, Bonbay. The said confessional
statenent of A-16, with reference to the appellant, reveals as under:

(i) A-16 knew the appellant as a friend of Javed Chikna (AA). The
appel l ant used to sell 'charas’ (narcotic substance).

(ii) He participated in the | anding at Shekhadi .

(iii) He was given a pistol by Tiger Menon at Shekhadi .

(iv) He participated in the weapons training at Pakistan.



Conf essi onal Statenment of Shahnawaz Abdul Kadar Qureshi (A-29)

Conf essi onal statenment of A-29 under Section 15 of TADA was recorded
on 18.05.1993 (18:30 hrs.) and 21.05.1993 (14:45 hrs.) by Shri Krishan Lal
Bi shnoi (PW193), the then DCP, Zone 1|11, Bonbay. The said confessional
statement of A-29 with reference to the appellant reveal s as under:

(i) He participated in the |landing at Shekhadi.
(ii) He participated in the weapons training at Pakistan.
(iii) He was present at Al-Hussaini building on the night intervening

11. 03. 1993.

Conf essi onal Statenent of Zakir Hussai n Noor Mohd. Shai kh (A-32)

Conf essi onal statement of A-32 under Section 15 of TADA was recorded
on 16.05.1993 (11: 25 hrs.) and 19.05.1993 (17:30 hrs.) by Shri Krishan Lal
Bi shnoi (PW193), the then DCP, Zone 111, Bonbay. The said confessional
statenent of A-32 with reference to the appellant reveal s as under:

(i) He participated in the weapons training at Pakistan.

(ii) He took oath on holy Quran that whatever he has learnt, did or
happened, he will not disclose it to anyone on reachi ng Bonbay.

Conf essi onal Statenent of Abdul Akhtar Khan (A-36)

Conf essi onal statenment of A-36 under Section 15 of TADA was recorded
on 19.05.1993 (17:40 hrs.) and 21.05.1993 (18:20 hrs.) by Shri Krishan Lal
Bi shnoi (PW193), the then DCP, Zone Ill, Bonbay. A-36, wth reference to
the appellant, stated that he participated in the weapons training at
Paki st an.

Conf essi onal Statenent of Feroz @ Akram Amani Malik (A-39)

Conf essi onal statement of A-39 under Section 15 of TADA was recorded
on 19.04.1993 (22:30 hrs.) and 23.04.1993 (20:50 hrs.) by M. P.D. Pawar
(PW185), the then DCP, Zone V, Bonbay. The confession of A-39 with
reference to the appellant (A-100) reveal s as under:

(1) He participated in the weapons training at Pakistan.

(ii) He attended conspiratorial neeting held at the residence of A-96 at
Bandr a.

Conf essi onal Statenent of Nasim Ashraf Sherali Barmare (A-49)

Conf essi onal statement of A-49 under Section 15 of TADA was recorded
on 16.05.1993 (9:30 hrs.) and 18.05.1993 by Shri Krishan Lal Bishnoi (PW
193), the then DCP, Zone IIl, Bonmbay. The said confession of A-49 wth
reference to the appellant (A-100) reveal s as under:

(i) He participated in the weapons training at Pakistan.

(ii) Al of themtook oath that they will take revenge.

Conf essi onal Statement of Salim Rahi m Shai kh (A-52)

Conf essi onal statenment of A-52 under Section 15 of TADA was recorded
on 15.04. 1993 and 18.04.1993 by M. P.D. Pawar (PW185), the then DCP, Zone
V, Bonbay. The said confession of A-52 wth reference to the appellant
reveal s as under:

(i) He participated in the weapons training at Pakistan.

(ii) Al of themtook oath that they will take revenge for the |loss caused
to the Mislins.

(iii) He returned from Dubai on 03.03.1993.

(iv) Al the co-accused persons who underwent the abovesaid training were
present in the conspiratorial neeting that took place on 06/07.03.1993
at 10.00 p.m at Tiger’'s residence at H Il Road, opposite Dava Hotel,
Bandr a.

(v) He was present at Al -Hussaini building on 11.03.1993.

Conf essi onal Statenment of Shai kh Ali Shai kh Urar (A-57)

Conf essi onal statement of A-57 under Section 15 of TADA was recorded
on 19.04.1993 (12:00 hrs.) by Shri Krishan Lal Bishnoi (PW193), the then
DCP, Zone |11, Bonmbay. The said confession of A-57 with reference to the
appel l ant reveal s as under:

(i) The appel |l ant was present at Soda factory.

(i) The appellant participated in the |anding at Shekhadi.

(iii) The appellant participated in the conspiratorial neeting at Bandra.

Confessional Statenment of Nasir Abdul Kadar Kewal @ Nasir Dhakla (A-64)

Conf essi onal statement of A-64 under section 15 of TADA was recorded
on 22.01.1995 and 24.01.1995 by Shri HC Singh (PWA474), t he t hen
Superi nt endent of Police, CBI/SPE/ STF, New Del hi. The said confession of A-



64 with reference to the appellant (A-100) reveal s as under

(i) He participated in the | anding at Shekhadi

(ii) He participated in the weapons training that took place at Pakistan
(iii) He attended the conspiratorial neeting at Mbina' s residence.

Conf essional Statenent of Niyaz Mohd. @Asl am | gbal Ahned Shai kh (A-98)

Conf essi onal statement of A-98 under Section 15 of TADA was recorded
on 17.05.1993 (14:30 hrs.) and 20.05.1993 (11:30 hrs.) by Shri Krishan La
Bi shnoi (PW193), the then DCP, Zone I1l, Bonbay. The said confession of A-
98 with reference to the appellant reveal s as under: -

(i) The appellant participated in the training in handling of arns and
amruni ti ons and expl osi ve at Paki st an.

(ii) He took oath for taking revenge.

(iii) He attended the conspiratorial meeting at the residence of Mbina

Baya (A-96).

444) A perusal of the confessional statenents of all the above accused,
viz., A-10, A-12, A-13, A-16, A-29, A-32, A-36, A-39, A-49, A-52, A57, A
64 and A-98 <clearly establish the fact that it corroborate wth the
confessional statement of the appellant (A-100). After consideration of all
t he abovesai d confessional statenents of the co-accused, the involvenent of
the appellant in the conspiracy is established inasmuch as: -

(i) The appellant participated in the | anding at Shekhadi where arns and
expl osives were snuggled into India for the purpose of committing
terrorist acts;

(ii) The appellant went to Pakistan via Dubai and participated in the
weapons trai ning;
(iii) The appellant participated in various conspiratorial neetings held in

Dubai as well as in India including the neeting at the residence of A-

96 where groups were nade and final shape to the plan for blasts at

various places in Bonbay was di scussed;

(iv) The appellant was a friend of Javed Chi kna (AA)

(v) The invol venent of the appellant in the conspiracy was very deep

(vi) He participated in all the stages of conspiracy, nanely, |anding,
training, planning etc.; and

(vii) He was present at Al-Hussaini building on the night intervening
11/12.03. 1993 when activity of filling of RDX in vehicles was going
on.

Deposition of Prosecution Wtnesses:

445) Apart fromthe aforesaid evidence, the involvenent and the role of

the appellant in the conspiracy as stated above is disclosed by the

deposition of various prosecution w tnesses which are as foll ows:

Deposition of Mhd. Usman Jan Khan (PW2)

We have carefully gone through his evidence inplicating the
appel l ant (A-100). The relevant material in his evidence is as follows: -

(i) PW 2 knew the appellant;

(ii) PW2 identified the appellant in Court;

(iii) The appel l ant participated in the | anding at Shekhadi

(iv) The appel |l ant participated in weapons training at Pakistan

(v) After returning fromthe training canp to Dubai, at the instance of
Ti ger Menon, PW2 along with the appellant and others took oath of
mai nt ai ni ng secrecy by swearing on the Quran;

(vi) The appellant was present in the conspiratorial neeting held at
Shaki |’ s residence wherein Tiger Menon forned groups for surveying
targets. PW2, A-64 and the appellant were in one group and were
assigned the task of surveying Sena Bhavan and Sahar Airport;

(vii) PW2 went along with the appellant to survey Shiv Sena Bhavan and
Sahar Airport on 08.03.1993, at which tine, the appellant told him
that he would not throw hand grenades on the Aircrafts at Sahar
Airport since it was a dangerous assignment. However, he expressed his
willingness to do the work at Sena Bhavan;

(viii) The appellant participated in the conspiratorial nmeeting held
at Babl oo’ s resi dence on 08.03. 1993.

The above deposition of PW2, the Approver, corroborates with t he

confessional statenments of the co-accused persons as well as the confession

of the appellant. The confession of the appellant read with the confessions
of various co-accused persons along with the evidence of PW2 substantiate
the charges framed agai nst him

Deposition of APl A S. Narote (PW243)



At the relevant time, PW243 was on Inmmgration duty and proved the
departure of the appellant to Dubai from Bonbay on 11.02.1993. The relevant
entries on the Enbarkation Card (X-400) concerning the departure have been
mar ked as Exh. Nos. 1053, 1053-A, 1053-A(1) and 1053-A(2).

Deposition of PSI PE Rangude (PW207)

PW 207 proved the arrival of the appellant to Bonbay on 03.03.1993
from Dubai. The relevant endorsenents for t he sane are on t he
Di senbarkation Card (X-701).

Training in Pakistan:

446) Wth respect to the training at Paki stan, the confessional statenents

of co-accused persons agai nst the appellant including his own confession

are duly corroborated with the aforesaid depositions of the officers on

Immigration duty who testified about the departure of the appellant to

Dubai and his arrival at Bombay.

447) To undergo weapons training as a part of the conspiracy and to

further the conspiracy to cause terrorist acts in India constitutes an

of fence. The aforesaid evidence divul ge that the appellant along with other

co-conspirators was given the said training to equip hinself to conmit

terrorist acts in Bonmbay and, therefore, he was rightfully convicted for

the sane. In view of the entire evidence enunerated above, we hold that

the appellant was actively involved in the conspiracy to cause blasts in

Bonbay and in consequence of the said involvenent, he had committed various

of f ences.

Sent ence:

448) The appellant was given full opportunity to defend hinself on the

question of quantum of sentence. Hi s statenent was recorded on 10.10.2006

in which he prayed that the following factors, anobngst others, my be

consi dered whil e determ ning his sentence:

(i) On the date of the incident, he was 26 years old and was selling
bananas on the street;

(ii) He is suffering froma pancreatic ailnent and dependent on drugs;

(iii) He has been in custody since his arrest except when he was released
on interimbail on 3 occasions on the ground of nedical treatnent; and

(iv) During the bail period, he has not conmitted any offence or violated
any condition inposed by the Court and during this period, he was
earning his livelihood and bearing his nedical expenses by selling
bananas.

449) Ms. Farhana Shah, |earned counsel appearing for the appellant while

reiterating the same and after taking us through the confession nade by the

appellant and the confessional statenents of co-accused, neticulously
pointed out that even if we accept the prosecution case about the
participation of the appellant in the training, unloading of weapons,
visiting Dubai and Pakistan for training and participation in certain

nmeetings, the appellant nerely witnessed the filling of RDX and he was not
one anongst the persons who filled all those explosive naterials. Wth
regard to the above, in the light of the evidence in the form of his own
confessi on and confessional statenment of co-accused persons, it cannot be

clained that he nerely wtnessed the incident when his presence is
evidently proved by acceptable materials.

450) On the other hand, |learned senior counsel appearing for the CB
pointed out that there is no need to show any leniency since after
realizing explosions that had taken place in Bonbay on 12.03.1993, the
appel I ant (A-100) had absconded and renai ned away fromthe clutches of |aw
until he was arrested by the police. It is also pointed out that so far he
has served nearly 15 years as pointed out by the counsel for the appellant.
451) Before considering the claimof both the sides, it is useful to refer
the concl usion of the Designated Judge while determning the quantum of
sentence. After stating all the details and narrating the entire events,
t he Designated Judge observed at page 41049 as under

"916) ..... Thus in short though sonme leniency will be required to be
shown to A-100 due to hinself having not continued till end of
conmmi ssion of final acts achieving the object of conspiracy, still he

will be liable for the due punishnment as warranted for the acts
committed by him™"



452) Taking note of the above observation of the Designhated Judge and of
the fact that that there is no dispute about his participation in the
training, evidence disclosed that he associated in unloadi ng of weapons and
there is no need to show any | eniency in awardi ng sentence.
453) Under these circunmstances, we fully agree with the conclusion arrived
at by the Designated Court, consequently, the appeals filed by the
appel I ant herein (A-100) are dism ssed.
454) For conveni ence, we have reproduced the conclusion arrived at in
respect of all the appeals dealt wth wunder this part in Annexure 'A
appended hereto.
(P.
SATHASI VAM)
................................ J.

(DR B.S. CHAUHAN)
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| S'N Crim nal | Accused Narme and Nunber| Sent ence by | Award by
| o | Appeal | | Desi gnat ed
| | | | Court

|1 |1178/ 2007 | Essa@nj um Abdul Razak Menon (A-3) | Life

| | | | Sent ence
|2 1179/ 2007 | Rubi na Sul eman Menon (A-8) | Life

| | with | | Sent ence
| | 419/ 2011(State) | |

|3 |1181/2007 | Yusuf Abdul Razak Menmon (A-4) | Life

[ [ [ | Sent ence
| 4. | 1127-1128/ 2007 | Sardar Shahwali Khan (A-54) | Life

| | | | Sent ence
| 5 ]1252-1253/2007 | Ashrafur Rehman Azi mulla Shai kh | Life

| | | (A-71) | Sent ence
| |with | |

I I I I

| | 413/ 2011 (State)| |

| 6. | 1365/2007 | I'miyaz Yunusnmiya Ghavte (A-15) | Life

| | | | Sent ence
N | |

| 7. | 1224/ 2007 | Smt. Vimal Thapa (A-112) | Life

| | | | Sent ence
| 8 | 1440/ 2007 | Muzanmi | Umar Kadri (A-25) | Life

| | with | | Sent ence
| | 1028/ 2012 | |

| | (State) | |

|9 | 1441/ 2007 | Vijay Krishnaji Patil (A-116) | Life

| | | Sent ence
[ | | Moh. Salim Mra Mh. Shaikh @Kutta |Life

| 10 | 401/ 2008 | (A-134) and | Sent ence
| | | Mohd. Kasam Laj puria @ Mechani c

| | with | Chacha (A-136) | RI for 10
[ | 1023/ 2012( St ate) | | year

I | (A-136) I I

| 11 | 976-977/ 2008 | Nasir Abdul Kader Kewal @ Nasir | Life

| | | Dakhl a (A-64) | Sent ence
| 12 | 616/ 2008 | Sal i m Rahi m Shai kh @ Sal i m Babu W ane| Life

| | |

(A-52) | Sent ence

I

I

| Di

| Confirned
I
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I



| 13 ] 979- 980/ 2008 | Nasi m Ashraf Shai kh Ali Barnare |Life
| | | (A-49) | Sent ence
| 14 | 633/ 2008 | Bashir Ahned Usman Gani Khairull a | Life
[ [ | (A-13) | Sent ence
| 15 | 651- 652/ 2008 | Dawood @ Dawood Takl ya Mohd. Phanse |Life
| | | (A-14) | Sent ence
| 16 | 653 & 656/2008 | Mhd. Min Faridulla Qureshi (A-43) |Life
| | | | Sent ence
| 18 | 924/ 2008 | Shai kh Al'i Shakh Umar (A-57) | Life
[ [ [ | Sent ence
| | | Niyaz Mohd. @ Asl am | gbal Ahned | Life
| 19 | 933-936/ 2008 | Shai kh (A-98) | Sent ence
[ | | Parvez Moh. Parvez Zul fikar Qureshi |
| | | (A-100) | Life
| | | Sent ence
| TEM NO. 1-B COURT No. 2 SECTION |1 A
(For judgnent)
SUPREME COURT OF | NDI
RECORD OF PROCEEDI NGS
APPEALS RELATI NG TO LI FE SENTENCE:
( PART- 2)
CRI M NAL APPEAL NO 1178 OF 2007
ESSA @ ANJUM ABDUL RAZAK MEMON Appel | ant (s)

STATE OF MAHARASHTRA TR: STF, CBI

VERSUS
MUVBAI

crl.A No. 1179/ 2007

and:
Crl. A
Cl.A
Crl. A
Crl. A
AND
Cl.A
Crl. A
Cl.A
Crl. A
AND
Cl.A
WTH
Crl. A
Cl. A
And
Crl. A
Crl. A

No. 419/ 2011 (APPEAL AGAI NST ACQUI TTAL BY STATE)
Nos. 1181/ 2007
No. 1127-1128/ 2007

No. 1252-1253/2007
No. 413/ 2011 (APPEAL AGAI NST ACQUI TTAL BY STATE)

No. 1365/ 2007
No. 1224/ 2007

1440/ 2007

No. 1028/ 2012 ( APPEAL AGAI NST ACQUI TTAL BY STATE)

No. 1441/ 2007

NO. 401/ 2008

No. 1023/ 2012 ( APPEAL AGAI NST ACQUI TTAL BY STATE)

No. 976- 977/ 2008

Crl. No. 616/ 2008

Crl. A

No. 979- 980/ 2008

Respondent ( s)

| Confirned

I
| Confirmed

I
| Confirned

I
| Confirned

I
| Confirmed

I
| Confirned

I
| Confirned



Crl.

Crl

Crl
Crl

Crl

Dat e:

For

For

No. 633/ 2008

. A. No. 651- 652/ 2008

. A. No. 653 & 656/ 2008
. A. No. 924/ 2008

. A. 933-936/ 2008

Appel | ant ('s)

Respondent ( s)

21/ 03/ 2013 These matters were called on for
j udgnent today.

M . Shekhar

Hon' bl e M.

the Bench conprising H s

Chauhan.

The

appeal s

S 5 5 S555555 s ¥ s %5 57 S

.2/ -

prouncenent

M. Rauf Rahim Adv.

Kumar, Adv..

Arvi nd Kumar Sharnma, Adv.

Anjali Jha, Adv.

Jaspreet Cogia, Adv.

K.N. Rai, Adv.

Sushi | Bal wada, Adv.
Musht ag Ahnmad, Adv.
Shai kh Chand Saheb, Adv.

Mukul Gupta, Sr.Adv.
Sat yakam Adv.

Anubhav Kumar, Adv.
Anando Mukherjee, Av.
Har sh N. Parekh, Adv.
P. Parneswar an, Adv.

B. Krishna Prasad, Adv.
Shekhar

Kumar, Adv.

Asha G Nair, Adv.
Musht ag Ahmad, Adv.

Justice P. Sat hasi vam pronounced the

reportabl e judgnent.

[ Usha Bhar dwaj ]
Court Master

Si gned reportabl e judgnent

Lordship and Hon'ble Dr.
are disposed of in terns
(Madhu Bal a) [ Savita Sai nani]
Sr. P.A Court Master

is placed on the file.

of

of
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Justice
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B. S.
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