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Coal is king and paranount Lord of industry is an old

saying in the industrial world. Industrial greatness has been built u
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on coal by many countries. In India, coal is the npbst inportant
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power generation and many industrial applications. A number of
maj or industrial sectors including iron and steel production depend

1

on coal as a source of energy. The cenment industry is also a ngjor

coal user. Coal’s potential as a feedstock for producing liquid

transport fuels is huge in India. Coal can help significant economic

grow h. India s energy future and prosperity are integrally dependant

upon mning and using its nmost abundant, affordable and dependant

energy supply - which is coal. Coal is extrenmely inportant el enent

in the industrial life of developing India. In power, iron and steel, coa

is used as an input and in cement, coal is used both as fuel and an

input. It is no exaggeration that coal is regarded by nmany as the

bl ack di anpnd.

2. Bei ng such a significant, valuable and inportant



natural resource, the allocation of coal blocks for the period 1993 to
2010 is the subject matter of this group of wit petitions filed in the
nature of Public Interest Litigation, principally one by Manohar La
Sharma and the other by the Conmon Cause. The allocation of
coal blocks nmade during the above period by the Centra
Government, according to petitioners, is illegal and unconstitutiona
inter alia on the foll owi ng grounds:

(a) Non- conpl i ance of the nmandatory | egal procedure
under the M nes and M nerals (Devel opnment and Regul ation) Act,

1957 (for short, *1957 Act’).

(b) Breach of Section 3(3)(a)(iii) of the Coal M nes
(Nationalisation) Act, 1973 (for short, ‘CWMN Act’).

(c) Violation of the principle of Trusteeship of natura
resources by gifting away precious resources as |argesse.

(d) Arbitrariness, lack of transparency, |ack of objectivity
and non-application of mnd; and

(e) Allotrment tainted with nmala fides and corruption and
made in favour of ineligible conpanies tainted with mala fides and
corruption.
3. The first of these wit petitions was filed by Manohar
Lal Sharma. When that wit petition was listed for prelimnary
hearing on 14.09. 2012, the Court issued notice to Union of India
and directed it to file counter affidavit through Secretary, Mnistry of
Coal dealing with the foll owi ng aspects:

(i) The details of guidelines franed by the Centra
Governnent for allocation of subject coal blocks.

(i) The process adopted for allocation of subject coa
bl ocks.

(iii) Whet her the guidelines contain inbuilt mechanismto
ensure that allocation does not |lead to distribution of |argesse

unfairly in the hands of few private conpani es?



(iv) Whet her the guidelines were strictly foll owed and
whet her by allocation of the subject coal blocks, the objectives of
the policy have been realised?

(v) What were the reasons for not followi ng the policy of
competitive bidding adopted by the Government of |ndia way back
in 2004 for allocation of coal blocks?

(vi) What steps have been taken or are proposed to be
taken against the allottees who have not adhered to the terns of
all otnment or breached the terns thereof?

4. Another PIL cane to be filed by Commobn Cause after
the above order was passed. PIL by Conmon Cause cane up for
prelimnary hearing on 19.11.2012. Since, certain additional issues
were raised and additional reliefs were also nade in the PIL by
Common Cause, this Court issued notice in that matter as well on

19. 11. 2012.

5. Principally, two prayers have been nmade in these
matters, first, for quashing the entire allocation of coal blocks nade
to private conpani es by the Central Governnent between 1993

and 2012 and second, a court nonitored investigation by the

Central Bureau of Investigation (CBlI) and Enforcenent Directorate

(ED) or by a Special Investigation Team (SIT) into the entire

al | ocation of coal blocks by the Central Governnent nade between

t he above period covering all aspects.

6. The present consideration of the matter is confined to
the first prayer, i.e., for quashing the allocation of coal blocks to
private conpani es made by the Central CGovernment between the

above peri od. At the outset, therefore, it is clarified that
consi deration of the present matter shall not be construed, in any
manner, as touching directly or indirectly upon the investigation
bei ng conducted by CBI and ED into the allocation of coal bl ocks.
7. The first counter affidavit was filed by the Centra
Gover nment on 22.01.2013 running into el even vol umes and 2607

pages. Thereafter, further/additional counter affidavit was filed by



the Central Covernnment. However, when the matters were |listed

on 10. 07.2013, | earned Attorney Ceneral submtted that in the

counter affidavits filed so far, the Union of India had focused on the
six queries raised by the Court on 14.09.2012 in the wit petition
filed by Manohar Lal Sharma. He sought some time to enable the

Central Government to file appropriate counter affidavit justifying

al | ocation of coal bl ocks. Thereafter, further/additional counter
af fidavits have also been filed by the Central Governnent.

8. On 10.09.2013, the argunments with regard to chall enge

to allocation of coal blocks comrenced which continued on

11. 09. 2013, 12.09.2013, 17.09.2013, 18.09.2013, 24.09. 2013,
25.09. 2013 and 26. 09. 2013. On 26.09. 2013, Attorney General in
the course of his argunments submitted that allocation letter by the
Central Governnment was only a first step towards obtaining mning
| ease and that, by itself, did not confer any right on the allottee to
work mines. He subnmitted that at the best, letter of allocation was a
letter of intent and issuance of such allocation letter in no way
i mpinges the rights of the State Governnents under the 1957 Act.
In Iight of the subm ssions of the | earned Attorney General on
26.09. 2013, we wanted to know fromthe counsel for the petitioners
whet her concerned State CGovernments should be asked to explain
their position in the matter to which M. Mnohar Lal Sharna,
petitioner-in-person and M. Prashant Bhushan agreed and,
accordingly, the Court issued notice to the States of Jharkhand,
Chhattisgarh, Odisha, Maharashtra, Andhra Pradesh, Madhya
Pradesh and West Bengal as the subject coal blocks, for which the
allocation is in issue, were |ocated in these States. The Court
sought the views of the above States on the follow ng:

(i) How did the State Governnent understand the
al l ocation of coal blocks by the Central Governnent?

(i) What was the role of the State Governnent in the

al |l ocati on of coal bl ocks ?

(iii) What was the role of the State Governnent in the

subsequent steps having regard to the provisions of the 1957 Act?



(iv) The details of the agreenents entered into by the State
Public Sector Undertakings, which were allotted coal blocks, with

private parties for the coal blocks |ocated in the State.

9. I n pursuance of the above, 7 States have filed their
responses.
10. The arguments re-comrenced on 05.12.2013. On that

day, argunents of the States of Jharkhand, Chhattisgarh and

Qdi sha were concluded and matters were fixed for 08.01.2014. On
08.01. 2014, the argunments on behal f of the States of Mharashtra
Andhra Pradesh, Madhya Pradesh and West Bengal were

concluded and the matters were fixed for 09.01.2014. On that day,
arguments of |earned Attorney General were concl uded.

11. Three Associ ations, viz., Coal Producers Association
Sponge I ron Manufacturers Associati on and | ndependent Power
Producers Association of India have nade applications for their
intervention stating that these associations represented |arge
nunber of allottees who have been allocated subject coal bl ocks.
Accordingly, M. K K Venugopal, |earned senior counsel was heard
for Coal Producers Association and M. Harish N Salve, |earned

seni or counsel was heard on behal f of the Sponge Iron

Manuf act urers Associ ati on and | ndependent Power Producers

Associ ation of India. They comenced their argunments on

09. 01. 2014, which continued on 15.01. 2014 and concl uded on

16. 01. 2014. The argunents in rejoinder by M. Mnohar La
Sharma, petitioner-in-person and M. Prashant Bhushan, | earned
counsel for Common Cause were al so concluded on that day. The
argunents of M. Sanjay Parikh, who had nade an application for

i ntervention on behalf of M. Sudeep Shrivastav were al so heard
and concl uded. The judgnment was reserved on that day.

12. It is appropriate that we first notice the statutory
framework relevant for the issues under consideration. The M nes
and M neral s (Devel opnment and Regul ation) Act, 1948 (for short,
1948 Act’) was enacted to provide for the regulation of nmines and oi

fields and for the devel opnment of the minerals under entry 36 of the



Governnent of India Act, 1935. It received the assent of the
Governor General on 08.09.1948 and cane into effect fromthat
dat e.
13. 1948 Act was repeal ed by the 1957 Act. The
i ntroduction of the 1957 Act reads:

"I'n the Seventh Schedul e of the Constitution in Union

Li st entry 54 provides for regulation of mnes and

m neral s devel opment to the extent to which such

regul ati on and devel opnent under the control of the

Union is declared by Parlianment by |aw to be expedient
in the public interest. On account of this provision it

8
becane inperative to have a separate legislation. In
order to provide for the regulation of mines and the
devel opment of mnerals, the Mnes and Mneral s
(Regul ati on and Devel opnent) Bill was introduced in the
Parlianment."
14. 1957 Act has undergone amendnents fromtine to
time. Section 2 of the 1957 Act reads:
"Declaration as to the expediency of Union Control - it is
hereby declared that it is expedient in the public interest
that the Union should take under its control the
regul ati on of mnes and the devel opnent of minerals to
the extent hereinafter provided."
15. Sections 3(a), (c), (d), (e), (f), (g) and (h) define:
"mnerals", "mning | ease", "mning operations", "mnor mnerals",
"prescribed", "prospecting licence", and "prospecting operations"1l

respectively.
16. Section 4 mandates that prospecting or mning
operations shall be under licence or |ease. Sub-section (2) provides

that no reconnai ssance pernit, prospecting |icence or nmining | ease
1

"3(a) "minerals" includes all mnerals except nmineral oils;
(c) "mning | ease” nmeans a | ease granted for the purpose of undertaking m ning
operations, and includes a sub-lease granted for such purpose;
(d) "mning operations" neans any operations undertaken for the purpose of
wi nni ng any mi neral

(e) "minor mnerals" nmeans building stones, gravel, ordinary clay, ordinary
sand other than sand used for prescribed purposes, and any other mneral which
the Central Government may, by notification in the Oficial Gazette, declare to
be a minor mneral
(f) "prescribed" neans prescribed by rules made under this Act;
(g) "prospecting licence" nmeans a |licence granted for the purpose of undertaking
prospecti ng operations;
(h)"prospecting operations" neans any operations undertaken for the purpose of
expl oring, locating or proving mneral deposit;"”

shal |l be granted otherwi se than in accordance with the provisions of



the Act and the rul es made thereunder

17. Section 5 is a restrictive provision. The provision
mandat es that in respect of any mineral specified in the First
Schedul e, no reconnai ssance pernit, prospecting licence or mning

| ease shall be granted except with the previous approval of the
Central Government. Coal and Lignite are at itemno.1 in Part A
under the title "Hydro Carbons/Energy Mnerals" in the First
Schedul e appended to the 1957 Act.

18. Section 6 provides for naxi mumarea for which a
prospecting licence or mining | ease nay be granted. Section 7
makes provisions for the periods for which prospecting |licence may
be granted or renewed and Section 8 provides for periods for which
nmining | eases may be granted or renewed. Section 10 provides that
application for reconnai ssance pernit, prospecting |icence or mning
| ease in respect of any land in which the nminerals vest in the
Government shall be made to the State Covernnent concer ned,

inter alia, it empowers the State Governnent concerned to grant or
refuse to grant pernmit, licence or |ease having regard to the

provi sions of the 1957 Act or the Mneral Concession Rules, 1960

(for short '1960 Rules’).

10
19. Section 11 provides for preferential right of certain

persons. Sub-section (1) of Section 11 nakes a provision that

where a reconnai ssance permt or prospecting |icence has been

granted in respect of any land, the pernmit holder or the |icensee shal
have a preferential right for obtaining a prospecting licence or nining
| ease, as the case nmay be, in respect of that |and over any other
person. This is, however, subject to State Governnent’s satisfaction
and certain conditions as provided therein. Sub-section (2) of

Section 11 says that where the State Governnent does not notify in
the Oficial Gazette the area for grant of reconnai ssance pernit or
prospecting licence or nmning | ease and two or nore persons have
applied for a reconnai ssance pernit, prospecting licence or a mining

| ease in respect of any land in such area, the applicant whose



application was received earlier, shall have a preferential right to be
consi dered for such grant over the applicant whose application was
received later. This is, however, subject to provisions of sub-section
(1). The first proviso appended thereto enacts that where an area is
avail abl e for grant of reconnai ssance pernmit, prospecting licence or

m ning | ease and the State Governnent has invited applications by
notification in the Oficial Gazette for grant of such pernmit, |icence or
| ease, the applications received during the period specified in such
notification and the applications which had been received prior to the
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publication of such notification in respect of the |lands w thin such

area or had not been disposed of, shall be deenmed to have been

received on the sanme day for the purpose of assigning priority under
sub-section (2). The second proviso indicates that where such
applications are received on the sane day, the State Governnent,

after taking into consideration the matter specified in sub-section (3),
may grant the reconnai ssance permnmit, prospecting |icence or mning

| ease to one of the applicants as it may deemfit. Sub-section (3)

el aborates the matter referred to in sub-section (2), nanely, (a) any
speci al know edge of, experience in reconnai ssance operations,
prospecting operations or mning operations, possessed by the
applicant; (b) the financial resources of the applicant; (c) the nature
and quality of the technical staff enployed or to be enployed by the
applicant; (d) the investnent which the applicant proposes to nake

in the mnes and in the industry based on the mnerals; and (e) such
other matters as may be prescribed.

20. Section 13 enpowers the Central Governnent to nake

rules in respect of mnerals. By virtue of the power conferred upon

the Central Government under Section 13(2), the 1960 Rul es have

been framed for regulating the grant of, inter alia, mning | eases in

respect of minerals and for purposes connected therewth.

12
21. By virtue of Section 17, the Central Governnent has

been given special powers to undertake prospecting or mning

operations in certain |ands. Section 17-A authorises the Centra



CGovernment to reserve any area not already held under any

prospecting licence or nmining lease with a view to conserve any

m neral and after consultation with the State Government by
notification in the Oficial Gazette.

22. Section 18 indicates that it shall be the duty of the
Central Governnment to take all such steps as will be necessary for
the conservation and systemati c devel opment of minerals in India

and for the protection of the environnment by preventing or controlling
any pol lution which may be caused by prospecting or nining

operations and for such purposes the Central Governnent nmay, by
notification in the Oficial Gazette, nmake such rules as it thinks
necessary.

23. Section 18A enpowers the Central CGovernnent to

aut hori se the Geol ogical Survey of India to carry out necessary

i nvestigation for the purpose of information with regard to the
availability of any mineral in or under any land in relation to which
any prospecting licence or mning | ease has been granted by a State
Government or by any other person. The proviso that foll ows sub-
section (1) of Section 18A provides that in cases of prospecting
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licences or mning |leases granted by a State Governnent, no such

aut hori sati on shall be made except after consultation with the State
Gover nnent .

24. Section 19 provides that any prospecting |icences and
nmning | eases granted, renewed or acquired in contravention of the
1957 Act or any rules or orders made thereunder shall be void and

of no effect.

25. The 1960 Rul es wer e franmed by t he Centra
Governnent, as noted above, in exercise of the powers conferred by
Section 13.

26. Chapter 1V of 1960 Rules deals with grant of nmining

| eases in respect of land in which the nmnerals vest in the
Governnent. Sub-rule (1) of Rule 22 provides that an application for
the grant of a mining | ease in respect of land in which the mnerals

vest in the Governnent shall be made to the State Governnent in



Form | through such officer or authority as the State Governnent

may specify in this behalf. Sub-rule (3) provides for the docunents
to be annexed with the application and so also that such application
must be acconpani ed by a non-refundabl e fee as prescribed

t her ei n. Sub-rule (4) of Rule 22 provides that on receipt of the
application for the grant of mining | ease, the State Governnent shal
take decision to grant precise area and conmuni cate such deci sion
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to the applicant. The applicant, on receipt of comunication fromthe

State CGovernnent of the precise areas to be granted, is required to
submit a mning plan within a period of six nonths or such other
period as nay be allowed by the State Governnent to the Centra
Governnent for its approval. The applicant is required to submit the
m ning plan duly approved by the Central Government or by an

of ficer duly authorized by the Central CGovernnent to the State
Government to grant mning | ease over that area. Sub-rule (5) of
Rul e 22 provides the details to be incorporated in the mning plan.
27. Rul e 26 enpowers the State Governnment to refuse to
grant or renew nining | ease over the whole or part of the area
applied for. But that has to be done after giving an opportunity of
bei ng heard and for reasons to be recorded in witing and

conmuni cated to the applicant.

28. Rul e 31 provides for tine within which lease is to be
execut ed where an order has been nade for grant of such | ease on

an application. Rul e 34 provides for manner of exercise of
preferential rights for mning | ease.

29. Rul e 35 provides that where two or nore persons have
applied for a reconnai ssance pernmt or a prospecting licence or a
m ning | ease in respect of the sane |and, the State Governnent

shal |, for the purpose of sub-section (2) of Section 11, consider

besides the matters nentioned in clauses (a) to (d) of sub-section
(3) of Section 11, the end use of the mineral by the applicant.
30. In short, the 1957 Act provides for general restrictions

on undertaki ng prospecting and mining operations, the procedure



for obtaining prospecting licences or nmining | eases in respect of

lands in which the mnerals vest in the governnent, the rul e-making

power for regulating the grant of prospecting |licences and m ning

| eases, special powers of Central Governnment to undertake

prospecting or mning operations in certain cases, and for

devel opnent of m nerals.

31. The Coal M nes (Taking Over of Mnagenent) Act, 15

of 1973, (for short, 'Coal M nes Managenent Act’) was passed,
"to provide for the taking over, in the public interest, of
t he managenent of coal mines, pending nationalisation
of such mnes, with a viewto ensuring rational and
coordi nat ed devel opnent of coal production and for
pronoting optimumutilisation of the coal resources
consistent with the grow ng requirenents of the country,
and for matters connected therewith or incidental
thereto.”

32. The Coal M nes Managenent Act received the assent

of the President on 31.03.1973 but it was nade effective from

30. 01. 1973 except Section 8(2) which canme into force at once.
Section 3(1) provides that on and fromthe appointed day (that is,
31.01.1973) the nmanagenent of all coal mnines shall vest in the
Central Government. By Section 3(2), the coal mnes specified in
the Schedul e shall be deermed to be the coal nines the

managenent of which shall vest in the Central Government under
sub-section (1). Under the proviso to Section 3(2), if, after the
appoi nted day, the existence of any other coal mine cones to the
know edge of the Central Governnent, it shall by a notified order
make a decl aration about the existence of such mne, upon which

t he managenent of such coal nine also vests in the Centra
Governnment and the provisions of the Act becone applicable

t her et o.

33. I medi ately after the Coal M nes Managenent Act, the
Parliament enacted the CMN Act. CWN Act was passed,

"to provide for the acquisition and transfer of the right,

16



title and interest of the owners in respect of coal mnes

specified in the Schedule with a view to reorgani sing

and reconstructing any such coal nines so as to ensure

the rational, coordinated and scientific devel opment and

utilisation of coal resources consistent with the grow ng

requirenents of the country, in order that the ownership

and control of such resources are vested in the State o

and thereby so distributed as best to subserve the

common good, and for matters connected therewith or

i ncidental thereto."
34. Section 2(b) of the CMN Act defines a coal mne in the
same nmanner as the correspondi ng provision of the Coal M nes
Managenment Act, nanely, a nmine "in which there exists one or
nmore seams of coal". Section 3(1) provides that on the appointed
day (i.e., 01.05.1973) the right, title and interest of the owners in
relation to the coal mnes specified in the Schedul e shall stand
transferred to, and shall vest absolutely in the Central Governnent
free fromall encunbrances. Section 4(1) provides that where the
rights of an owner under any mining | ease granted, or deened to
have been granted, in relation to a coal mne, by a State
Governnent or any other person, vest in the Central Governnent
under Section 3, the Central Governnent shall, on and fromthe
date of such vesting, be deemed to have become the | essee of the
State CGovernnent or such other person, as the case may be, in
relation to such coal mne as if a mning lease in relation to such
coal mne had been granted to the Central CGovernnent. The period
of such lease is to be the entire period for which the |ease could
have been granted by the Central Governnent or such other person
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under the 1960 Rul es and thereupon all the rights under the mining

| ease granted to the | essee are to be deened to have been

transferred to, and vested in, the Central Government. By Section

4(2) on the expiry of the termof any lease referred to in sub-section
(1), the lease, at the option of the Central Governnent, is liable to

be renewed on the sane terns and conditions on which it was held



by the | essor for the maxi mum period for which it could be renewed
under the 1960 Rul es. Section 5(1) enpowers the Centra

Governnment under certain conditions to direct by an order in witing
that the right, title and interest of an owner in relation to a coal mne
shal |, instead of continuing to vest in the Central CGovernnent, vest
in the Governnment conpany. Such conpany, under Section 5(2), is

to be deermed to have become the | essee of the coal nmine as if the

m ning | ease had been granted to it. By Section 6(1), the property

whi ch vests in the Central Governnent or in a governnent conpany

is freed and discharged fromall obligations and encunbrances
affecting it. Section 8 requires that the owner of every coal nine or
group of coal mnes specified in the second colum of the Schedul e
shall be given by the Central Government in cash and in the manner
specified in Chapter VI, for the vesting in it under Section 3 of the
right, title and interest of the owner, an anount equal to the anount
specified against it in the corresponding entry in the fifth colum of
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the Schedule. By Section 11(1), the general superintendence,

direction, control and managenent of the affairs and business of a

coal mine, the right, title and interest of an owner in relation to which
have vested in the Central Governnent under Section 3 shall vest in

the Government conpany or in the Custodian, as the case may be.

35. The CWN Act cane to be anended by the Coal M nes
(Nationalisation) Armendnent O di nance whi ch was pronul gated on

29. 04. 1976. The Ordi nance was replaced by the Coal M nes

(National isation) Amendnent Act , 1976 (for short, *1976
Nati onal i sati on Anmendnent Act’). A new section, Section 1-A was

inserted by which it was declared that it was expedient in the public
interest that the Union should take under its control the regulation

and devel opnent of coal mines to the extent provided in sub-

sections (3) and (4) of Section 3 and sub-section (2) of Section 30 of
the CWN Act. By sub-section (2) of Section 1-A, the declaration
contained in sub-section (1) was to be in addition to and not in
derogation of the declaration contained in Section 2 of the 1957 Act.

By Section 3 of the 1976 Nationalisation Anendnent Act, a new



sub-section (3) was introduced in Section 3 of the principal Act.
Under cl ause (a) of the newly introduced sub-section (3) of Section
3, on and fromthe commencenment of Section 3 of the 1976

Nati onal i sati on Anmendment Act, no person other than (i) Centra

20
Government or a Government conpany or a corporation owned,

managed or controlled by the Central Governnent or (ii) a person to
whom a sub-|ease, referred to in the proviso to clause (c) has been
granted by any such Governnent, conpany or corporation or (iii) a
conmpany engaged in the production of iron and steel, shall carry on
coal mining operation, in India in any form Under clause (b) of sub-
section (3), excepting the mning | eases granted before the 1976

Nati onal i sati on Anmendnment Act in favour of the CGovernnent

company or corporation referred to in clause (a), and any sub-I|ease
granted by any such Governnent, Governnent conpany or

corporation, all other mning | eases and sub-leases in force

i medi atel y before such commencenent shall insofar as they relate

to the winning or mining of coal, stand term nated. O ause (c) of the
newy introduced sub-section (3) of Section 3 provides that no | ease
for winning or mning coal shall be granted in favour of any person
other than the Governnent, Governnent conpany or corporation

referred to in clause (a). Under the proviso to clause (c), the
Government, Governnent conpany or the corporation to whom a

| ease for winning or mning coal has been granted may grant a sub-

| ease to any person in any area if, (i) the reserves of coal in the area
are in isolated small pockets or are not sufficient for scientific and
econoni cal devel opnent in a coordinated and integrated nmanner
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and (ii) the coal produced by the sub-lessee will not be required to

be transported by rail. By sub-section (4) of Section 3, where a

m ni ng | ease stands terni nated under sub-section (3), it shall be
lawful for the Central Government or a Government conpany or
corporation owed or controlled by the Central Governnent to

obtain a prospecting licence or mining |l ease in respect of the whole
or part of the I and covered by the mning | ease which stands

term nated. Section 4 of the 1976 Nationalisation Anmendnent Act



i ntroduces an additional provision in Section 30 of the principal Act
by providing that any person who engages, or causes any other

person to be engaged, in winning or nmining coal fromthe whole or
part of any land in respect of which no valid prospecting licence or
m ning | ease or sub-lease is in force, shall be punishable with

i mprisonment for a termwhich my extend to two years and al so

with fine which my extend to Rs. 10, 000/-.

36. By the Coal M nes (Nationalisation) Anendnent Act,

1993 (for short, ‘1993 Nationalisation Anendnent Act’), the CWN

Act was further amended. The Statenent of (bjects and Reasons

of the 1993 Nationalisation Anendment Act reads thus:

"Consi dering the need to augnment power generation

and to create additional capacity during the eighth plan,
the Government have taken decision to allow private

sector participation in the power sector. Consequently, it
has beconme necessary to provide for coal |inkages to
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power generating units coming up in the private sector
Coal India Linmted and Neyveli Lignite Corporation
Limted, the major producers of coal and lignite in the
public sector, are experiencing resource constraints. A
nunber of projects cannot be taken up in a short span
of time. As an alternative, it is proposed to offer new
coal and lignite nines to the proposed power stations in
the private sector for the purpose of captive end use.
The sane arrangenent is al so considered necessary
for other industries who would be handed over coa
m nes for captive end use. Washeries have to be
encouraged in the private sector also to augnent the
availability of washed coal for supply to steel plants,
power houses, etc.

Under the Coal Mnes (Nationalisation) Act, 1973, coa
mning is exclusively reserved for the public sector
except in case of conpanies engaged in the production

of iron and steel, and mning in isolated snall pockets
not anenabl e to econoni cal devel opnent and not

requiring rail transport. In order to allow private sector
participation in coal mning for captive use for purpose
of power generation as well as for other captive end

uses to be notified fromtine to tine and to allow the
private sector to set up coal washeries, it is considered
necessary to amend the Coal and Coal M nes
(Nationalisation) Act, 1973.

The Coal M nes (Nationalization) Amendment Bill, 1992
seeks to achieve the aforesai d objectives.”

37. Section 3 of the CMN Act was amended and thereby in
cl ause (a) of sub-section (3) for item(iii), the follow ng was
substituted, nanely,

(iii) a conpany engaged in -

(1) the production of iron and steel



(2) generati on of power,

(3) washi ng of coal obtained froma nine, or
23
(4) such other end use as the Central Governnent may, by
notification, specify.

38. By further Notification dated 15.03.1996, the Centra
Gover nment specified production of cement to be an end-use for the
pur poses of the CWN Act.
39. By another Notification dated 12.07.2007, the Centra
Governnment specified production of syn-gas obtained through coa
gasification (underground and surface) and coal |iquefaction as end

uses for the purposes of the CWN Act.

40. The background in which Section 3(3) of the CWN Act

was anmended to permt private sector entry in coal mning
operation for captive use has been sought to be explained by the
Central Government. It is stated that nationalization of coal through
the CWMN Act was done with the objective of ensuring "rational

coordi nated and scientific devel opnent and utilization of coa
resources consistent with the growi ng requirements of the country"
and as a first step in 1973, 711 coal nines specified in the
Schedul e appended to CWN Act were nationalized and vested in

the Central CGovernnment. By 1976 Nationalisation Anendnent Act,

the Central Governnment alone was permitted to mine coal with the
limted exception of private conpani es engaged in the production of
iron and steel. In 1991, the country was facing huge crisis due to

24
(a) the situation regardi ng bal ance of payments; (b) the econony

being in doldruns; (c) dismal power situation; (d) shortage in coa
production; and (e) inability of Coal India Limted (CIL) to produce
coal because of |ack of necessary resources to maxinze coa

producti on anongst other reasons. There was a huge shortage of

power in the country. The State Electricity Boards were unable to

meet power requirenments. Post liberalization, in the 8th Five Year

Pl an (1992-1997) a renewed focus was placed on devel opi ng

energy and infrastructure in the country. CIL was not in a position to

generate the resources required. It was in this background that in a



nmeeting taken by the Deputy Chairnman of the Planning

Conmi ssion on 31.10.1991, it was decided that "private enterprises
may be pernitted to develop coal and lignite nmines as captive units
of power projects". The approval of Cabinet was consequently

sought vide a Cabinet note dated 30.01.1992 for "allowi ng private
sector partici pation in coal ni ni ng operations for captive
consunption towards generation of power and other end use,

whi ch may be notified by Governnment fromtinme to tinme". The

Cabinet in the neeting held on 19.02.1992 consi dered the above

Cabi net note and it was decided that the proposal may be brought

up only when specific projects of private sector participation in coa
nm ning conme to the Governnment for consideration. Subsequently,
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anot her Cabi net note dated 23.04.1992 was pl aced before the

Cabi net containing references to certain private projects like the
two 250 MW thermal power plants of RPG Enterprises, which had
been recomended by the CGovernnent of West Bengal. The

proposal contained in the Cabi net note dated 23.04. 1992 was
approved by the Cabinet on 05.05.1992. On 15.07.1992, the Bill for
anendnment of Section 3(3) of CWN Act was introduced in Rajya
Sabha and t he sanme was passed on 21.07.1992. The Bill was

passed in Lok Sabha on 19.04.1993 and got assent of the

Presi dent on 09. 06. 1993.

41. The Central Government has highlighted that once
Section 3(3) of the CMN Act was anended to pernmit private sector
entry in coal mning operations for captive use, it becane
necessary to select the coal blocks that could be offered to the
private sector for captive use. The coal blocks to be offered for
captive mning were duly identified and a bookl et contai ni ng

particulars of 40 bl ocks was prepared which was revised fromtine

to tine.
42. M. ool am E. Vahanvati, |earned Attorney Genera
with all persuasive skill and el oquence at his command has sought

to justify the allocation of coal blocks by the Central Governmnent.

He submits that the Central Governnent is not only enpowered but
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is duty bound to take the lead in allocation of coal blocks and that is

what it did. He traces this power to Sections 1A and 3(3) of the
CWN Act . It is argued by the learned Attorney General that in
addition to the declaration contained in Section 2 of the 1957 Act,
Parliament has nmade a further declaration in terns of Entry 54 of
List I (Union List) of the Seventh Schedule in Section 1A of the
CWN Act which makes specific reference to Section 3(3) of the

CWN Act and both have to be read in conjunction with each other

By virtue of Parliament having placed the regulation and

devel opment of coal mines under the control of the Union, Section
1A of the CWN Act regul ates coal mning operations under Sections
3(3) and 3(4). He argues that coal reserves are prinmarily
concentrated in seven States, viz., Maharashtra, Madhya Pradesh
Chhattisgarh, disha, Jharkhand, Andhra Pradesh and West

Bengal and all these seven States have accepted and

acknow edged the source of power of Governnment of India with
respect to allocation of coal bl ocks.

43. It is argued by the learned Attorney General that by
virtue of the bar contained in Section 3(3) of the CWN Act between
1976 and 1993, no private conpany (other than the conpany

engaged in the production of iron and steel) could have carried out
coal mining operations in India. Therefore, if no other conpany
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could have carried on coal mning operations, it follows that it could

al so not have applied to the State Governnent for grant of |ease for

m ning of coal. Even if they did (post 1993) nmake an application for
grant of prospective licence/nmning |lease directly to the State
CGovernnent, the State CGovernnent could not process the sane

until it received the letter of allocation fromthe Central Governnent.
44, Lear ned At t or ney Gener al ar gues t hat t he
consi deration of proposals by the Central Governnent for allocation

of coal blocks does not contravene the provisions of the 1957 Act in
any manner, firstly, because Section 1A of CWN Act is in addition to

and not in derogation of the 1957 Act; secondly, an application for



al l ocation of a coal block is not dealt with by the provisions of the
1957 Act; and thirdly, after allocation, the allocatee has to make an
application for grant of nining | ease or prospecting licence to the
State CGovernnment in accordance with the 1957 Act and the 1960

Rules. It is for these reasons, he subnits, that none of the States
nor any private person ever challenged the grant of allocation by

the Central Government on the ground that the Centra

Government was not enpowered to allocate the coal bl ocks.

45, The above argunents of the |earned Attorney Cenera

are vehenently contested by M. Prashant Bhushan, | earned

counsel for Conmon Cause. He submits that under the provisions
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of CW Act only two kinds of entities (a) Central Governnment and

undert aki ngs/ cor porati ons owned by the Central Governnent; and

(b) conpani es having end-use plants in iron and steel, power,

cenent, etc., could work the coal nmines. He subnits that the CWN

Act does not, in any way, give the power of calling applications,
selection and allocation of coal blocks to the Central Governnent
and Section 3 of the CWN Act only provides eligibility criteria for
al l ocation of coal mnes. The procedure for allocation continues to
be governed by the 1957 Act and it is for this reason that ultimately
Section 11A concerning allocation of coal mnes was introduced in
the 1957 Act only.

46. M. Harish N Salve, |earned senior counsel, who
appeared for interveners, Sponge Iron Manufacturers Association

and | ndependent Power Producers Association of |India, argues that
Section 1A(2) of the CWN Act namkes the declaration in addition to
the existing declaration in Section 2 of the 1957 Act. The additiona
decl aration has done away with any vestige of power in the State in
the matter of selection of beneficiaries of the mineral and if Section
1A had not been inserted vide 1976 Nationalisation Anendnent

Act, it may have been possible to argue that the State, as the

owner of the mineral, would nonethel ess be required to grant the

| ease under Section 10 of the 1957 Act by exercising its discretion
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under Section 10(3) albeit subject to further "conditionalities"”



i mposed by Section 3(2) of the CMN Act. The additiona

decl aration, |earned senior counsel for the interveners subnits, is
i ntended to denude the State of power under Entry 23 of List Il of
the Seventh Schedul e and correspondi ng executive power under

Article 162 of the Constitution of India. According to M. Harish N
Sal ve, the grant or refusal of the |ease by State insofar as coal is
concerned, is no |longer governed by Section 11 of the 1957 Act

and that it is governed by Sections 3(3) and 3(4) of the CWN Act

and, thus, it is obvious that there has to be first a recomendation
by the Central Government before the State can exercise its

di scretion under Section 10(3) of the 1957 Act and that the

converse would lead to conferring upon the State, in Section 10(3)
of the 1957 Act, an unguided and un-canali sed power to grant or
refuse a |l ease. He submits that if Section 3(3) of the CWN Act is
read as prescribing qualifications in addition to those in Section 5(1)
of the 1957 Act, such position would make the scheme of both the
enactnents - 1957 Act and CMN Act - unworkabl e.

47. M. Harish N. Salve argues that the allocation letter

i ssued by the Central Governnent is the procedure which regul ates
the exercise under Rule 22 of the 1960 Rules (and Section 10(3) of
the 1957 Act) by the State Governnent and that procedure is to
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ensure that a lease is granted to a conpany engaged in stipul ated

perm ssible activities by making it a two step process, viz., the
issue of letter of allotnment conditional upon the end-use plant,
foll owed by grant of a | ease once end usage is achieved. He

submits that Section 3(3) of the CMN Act is fully satisfied where a
|l ease is granted to a conpany which engages in the pernissible
activity. Learned senior counsel for the interveners fully supports
the argunents of the |earned Attorney General that the Centra
Government has the power to identify the beneficiary of an
all ot ment and once the Central Governnment has identified the
beneficiary of allotnent, the State will be obliged to grant a lease if
other conditions are satisfied.

48. M. K. K= Venugopal, |earned senior counsel appearing



for Coal Producers Association argues that having regard to the

decl aration made under Section 2 of the 1957 Act and the

decl aration under Section 1A of the CMN Act and so al so Section

3(3) thereof, it is perfectly legitimate for the Central Governnent to
exercise its power and jurisdiction in the manner it has done for the
purpose of selecting the allottees for coal blocks. He contends that
under Article 73 of the Constitution, the executive power of the

Uni on extends to matters in regard to which the Parlianent has

| egi sl ati ve conpetence and this power it undoubtedly possesses by
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reason of the declarations contained in the 1957 Act and the CWN

Act enacted specifically for the regul ati on and devel opnent of coa

and coal mines.

49, It shall have been noticed that the thrust of the
argunents of the |earned Attorney General and so also M. Harish

N. Salve and M. K K.  Venugopal hinges around the prenise that
Sections 1A and 3(3) of the CMN Act clothe the Centra

Governnment with power to allocate the coal blocks or, in other

words, select the allottees for coal Dbl ocks. Is it so?
constitutional philosophy about |aw making in relation to m nes and
mnerals and List | Entry 36 (Federal Legislative List) and List |
Entry 23 (Provincial Legislative List) in Schedule VII of the
Governnent of India Act, 1935 which correspond to List | Entry 54
(Union List) and List Il Entry 23 (State List) in our Constitution has
been noticed by this Court in Mnnet2. Speaking through one of us

(R M Lodha, J., as he then was) in Mnnet2, this Court has noted

the statement of the |earned Solicitor General in the House of

Conmons made in the course of debate in respect of the above

entries in the Governnment of India Bill that the rationale of including
only the "regul ation of mnes" and "devel opnent of ninerals" and

that, too, only to the extent it was considered expedient in the

Monnet |spat and Energy Ltd. v. Union of India and Os.; [(2012) 11 SCC 1]
public interest by a federal |law was to ensure that the provinces

were not conpletely cut out fromthe lawrelating to m nes and

The
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mnerals and if there was inaction at the Centre, then the provinces
could make their own laws. Thus, power in relation to the mnes

and minerals was accorded to both, the Centre and the States. The
Court in Monnet2 said:

"130. ... The managenent of the mineral resources
has been left with both the Central Government and the

State CGovernnments in terms of List | Entry 54 and List 11
Entry 23. In the schenme of our Constitution, the State
Legi sl atures enjoy the power to enact |legislation on the
topics of "m nes and mnerals devel opnent”. The only fetter

i nposed on the State Legislatures under Entry 23 is by the
|atter part of the said entry which says, "subject to the
provisions of List | with respect to regulation and

devel opnment under the control of the Union". In other words,
the State Legislature loses its jurisdiction to the extent to
whi ch the Uni on Governnment had taken over control, the
regul ati on of mnes and devel opnent of ninerals as

mani f ested by | egislation incorporating the declaration and
no nore. If Parliament by its |law has declared that regul ation
of mines and devel opnent of ninerals should in the public

i nterest be under the control of the Union, which it did by
maki ng declaration in Section 2 of the 1957 Act, to the extent
of such legislation incorporating the declaration, the power of
the State Legislature is excluded. The requisite declaration
has the effect of taking out regulation of mnes and

devel opment of minerals fromList Il Entry 23 to that extent.
It needs no elaboration that to the extent to which the
Central Governnent had taken under "its control" "the

regul ati on of mnes and devel opnent of minerals" under the
1957 Act, the States had lost their |egislative conpetence.
By the presence of the expression "to the extent hereinafter
provided" in Section 2, the Union has assuned control to the
extent provided in the 1957 Act. The 1957 Act prescribes the
extent of control and specifies it. W nust bear in mnd that
as the declaration made in Section 2 trenches upon the

State legislative power, it has to be construed strictly. Any
| egislation by the State after such declaration, trespassing

the field occupied in the declaration cannot constitutionally
stand. ......
50. The decl arati on nade by Parliament in Section 2 of the
1957 Act states that it is expedient in the public interest that the
Uni on shoul d take under its control the regulation of mnes and the
devel opment of mnerals to the extent provided in the Act. Lega
regine relating to regulation of mnes and devel opnent of minerals
is, thus, guided by the 1957 Act and the 1960 Rules. In addition to
the above declaration in 1957 Act, a further declaration has been
inserted by Section 1A of the CWN Act, insofar as coal mnes are
concerned. By this provision, it is declared that it is expedient in the

public interest that the Union should take under its contro
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regul ati on and devel opnent of coal mines to the extent provided in
sub-sections (3) and (4) of Section 3 and sub-section (2) of Section
30 of the CMWN Act.

51. The two declarations - Section 2 of the 1957 Act and
Section 1A of the CWN Act - have to be conjointly read insofar as
the control and regulation of coal nines is concerned. As a
consequence, the States have lost their jurisdiction to legislate to
the extent to which the Union had taken over control, regulation and
devel opnment of coal mines as manifested by the two enactnents.

When the Parlianment by its |law contained in 1957 Act has decl ared

that regul ati on of nmines and devel opnent of minerals should, in the >
public interest, be under the control of the Union and by an

addi tional declaration in the CMN Act declared that regul ati on and
devel opnent of mnes to the extent provided in sub-sections (3)

and (4) of Section 3 and sub-section (2) of Section 30 of the CWN

Act should, in the public interest, be under the control of the Union
the power of the State legislature to |legislate on the subject

covered by these two enactnents is excluded. In other words, the

field disclosed in the declarations under the 1957 Act and the CWN

Act is abstracted fromthe | egislative conpetence of the State
Legi sl ature. The requisite declarations have the effect of taking out
regul ati on and devel opment of coal mines fromUList Il Entry 23. To
that extent, the States have lost their |egislative conpetence.

52. In Baijnath Kadi 03 the Constitution Bench referred to

two earlier decisions of this Court in Hingir-Ranpur Coal Co. Ltd.4
and M A. Tulloch and Co.5. Wiile dealing with declaration
contained in Section 2 of the 1957 Act, the Court stated in para 14,
page 847 of the Report, as foll ows:

"14. The declaration is contained in Section 2 of Act 67

of 1957 and speaks of the taking under the control of

the Central Covernment the regul ation of mnes and
devel opment of mnerals to the extent provided in the

3

Bai jnath Kadio v. State of Bihar; [(1969) 3 SCC 838]
4

H ngir- Ranpur Coal Co. Ltd. v. State of Orissa; [AIR 1961 SC 459: (1961) 2 SCR 537]
5

State of Orissa v. MA Tulloch and Co.; [AIR 1964 SC 1284 : (1964) 4 SCR 461]
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Act itself. W have thus not to | ook outside Act 67 of
1957 to determine what is left within the conpetence of
the State Legislature but have to work it out fromthe
terns of that Act.......... "
53. I n Sandur Manganese and lIron Ores Ltd. 6, this Court
held that the declaration made in Section 2 of the 1957 Act had
denuded the State of its legislative power to nmake any law with
respect to the regulation of mnes and ni neral devel opnent to the
extent provided in the 1957 Act. As a sequitur, it is also held that
the State is also denuded of its executive power in regard to
matters covered by the 1957 Act and the 1960 Rules and there is
no question of the State having any power to frame a policy de-hors
the 1957 Act and the 1960 Rul es.
54. Om Prakash Mehta7 highlights that the 1957 Act and
the 1960 Rules are a conplete code in respect of the grant and
renewal of prospecting licences as well as mining |leases in |ands
bel onging to the Governnent as well as lands belonging to private
per sons.
55. In Monnet 2, the scope and extent of the word
‘regul ation’ occurring in Section 2 has been exanined and it is
stated that ‘regulation’ nust receive wide interpretation but the

extent of control by the Union as specified in the 1957 Act has to be

6

Sandur Manganese and lron Ores Ltd. v. State of Karnataka; [(2010) 13 SCC 1]
7

State of Assamv. Om Prakash Mehta; [(1973) 1 SCC 584]
construed strictly. The same neaning nust apply to the word

‘regul ation’ occurring in Section 1A of the CMN Act. |In other words,
the extent of control by the Union as specified in the CW Act has

to be construed strictly.

56. In Orissa Cenment Ltd.8 a three Judge Bench of this
Court explained that in the case of a declaration under Entry 54, the
| egislative power of the State Legislature is eroded only to the
extent control is assuned by the Union pursuant to such

declaration as spelt out by the |egislative enactnment which nakes

the decl arati on.

57. 1957 Act provi des for gener al restrictions

on



undert aki ng prospecting and m ni ng operations, the procedure for
obt ai ni ng reconnai ssance pernits, prospecting |icences and m ning

| eases and the rul e naki ng power of regulating the grant of

reconnai ssance pernits, prospecting |icences and m ning | eases.

Cl ause (a) of sub-section (3) of Section 3 of the CWMN Act enables
persons specified therein only to carry on coal mning operation. In
clause (c), it is provided that no | ease for winning or nining coa
shoul d be granted in favour of any person other than the

Governnment, Governnment conpany or corporation referred to in

cl ause (a). Under cl ause (b) of sub-section (3), excepting the

Oissa Cenent Ltd. v. State of Orissa; [1991 Supp. (1) SCC 430]
nmning | eases granted before 1976 in favour of the Governnent, >
Gover nment conpany or corporation referred to in clause (a) and
any sub-1lease(s) granted by any such Governnent, Governnent
company or corporation, all other mining | eases and sub-leases in
force i Mmedi ately before such conmencenent insofar as they
relate to the winning or mning of coal stand terninated. Wen a
sub-1 ease stands termni nated under sub-section (3), sub-section (4)
of Section 3 provides that it shall be lawful for the Centra
Governnment or the Governnent conpany or corporation owned or
controlled by the Central Government to obtain a prospecting
licence or a mning | ease in respect of whole or part of the |and
covered by mining | ease which stands so term nated. The above
provisions in the CW Act, as inserted in 1976, clearly show that
the target of these provisions in the CW Act is coal mnes, pure
and sinple. CW Act effectively places enbargo on granting the
| eases for winning or mining of coal to persons other than those
mentioned in Section 3(3)(a). Does CWN Act for the purposes of
regul ati on and devel opnent of mines to the extent provided therein
alter the legal reginme incorporated in the 1957 Act? W do not
think so. What CWN Act does is that in regard to the matters falling
under the Act, the legal reginme in the 1957 Act is made subject to
the prescription under Section 3(3)(a) and (c) of the CWN Act.
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1957 Act continues to apply in full rigour for effecting prescription of

Section 3(3)(a) and (c) of the CWN Act. For grant of
reconnai ssance pernit, prospecting licence or mning lease in
respect of coal mines, the MVDR regi ne has to be nandatorily

foll owed. 1957 Act and so also the 1960 Rul es do not provide for

al | ocation of coal blocks nor they provide any nechani sm node or
manner of such allocati on.

58. Learned Attorney CGeneral submits that an application for

all ocation of a coal block is not dealt with by the 1957 Act and,

therefore, consideration of proposals for allocation of coal blocks

does not contravene the provisions of the 1957 Act. The

submi ssion of the | earned Attorney General does not nerit

acceptance for nmore than one reason. First, although the Centra

Government has pre-em nent role under the 1957 Act inasmuch as

no reconnai ssance permt, prospecting licence or mning | ease of
coal mines can be granted by the State CGovernnent without prior
approval of the Central CGovernnent but that pre-eninent role does
not clothe the Central Governnment with the power to act in a
manner in derogation to or inconsistent with the provisions
contained in the 1957 Act. Second, the CWN Act, as anended from
time to tinme, does not have any provision, direct or indirect, for

al l ocation of coal blocks. Third, there are no rules franed by the

Central Governnent nor is there any notification issued by it under
the CWN Act providing for allocation of coal blocks by it first and
then consideration of an application of such allottee for grant of
prospecting licence or mining | ease by the State Governnent.

Fourth, except providing for the persons who could carry out coa

m ni ng operations and total embargo on all other persons

undert aki ng such activity, no procedure or node or manner for

wi nning or nmining of coal mnes is provided in the CMN Act or the

1960 Rul es or by way of any notification. Fifth, even in regard to the

matters falling under CWN Act, such as prescriptive direction that
no person other than those provided in Sections 3(3) and 3(4) shal

carry on mning operations in the coal mines, the |egal reginme
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under the 1957 Act, subject to the prescription under Sections 3(3)
and 3(4), continues to apply in full rigour. M. Harish N Salve,
| earned senior counsel for the interveners, is not right in his
submi ssion that allocation letter issued by the Central Governnent
is the procedure which regul ates the exercise under Rule 22 of the
1960 Rul es. Had that been so, some provisions to that effect would
have been made in the CWN Act or the 1960 Rules franed

t hereunder but there is none.

59. The subni ssion of the | earned Attorney Ceneral that

the 7 States - Maharashtra, Madhya Pradesh, Chhattisgarh
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Qdi sha, Jharkhand, Andhra Pradesh and West Bengal - which

have coal deposits, have accepted and acknow edged the source

of power of the Central Governnent with regard to allocation of coa
bl ocks is not fully correct. Qdi sha has strongly disputed that
position. COdisha's stand is that the systemof allocation of coa

bl ocks by the Central CGovernnent is alien to the |egal regi me under
the CWN Act and the 1957 Act. It is true that many of these States
have taken the position that allocation letter confers a right on such
allottee to get mning |lease and the only role left with the State
Governnent is to carry out the formality of processing the
application and for execution of |ease deed, but, in our view, the
source of power of the Central Government in allocation of coa

bl ocks is not dependant on the understanding of the State
Governnents but it is dependant upon whether such power exists

in law or not. I ndi sputably, power to regul ate assunes the
continued existence of that which is to be regulated and it includes
the authority to do all things which are necessary for the doing of
that which is authorized including whatever is necessarily incidental
to and consequential upon it but the question is, can this incidenta
power be read to enpower the Central Governnent to allocate the

coal blocks which is neither contenplated by the CVMN Act nor by

the 1957 Act? In our opinion, the answer has to be in the negative.
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It is so because where a statute requires to do a certain thing in a

certain way, the thing nmust be done in that way or not at all. Oher



met hods of performance are necessarily forbidden9. This is
uncontroverted | egal principle.

60. It is argued by the learned Attorney General that the
all ocation letter does not by itself confer the right to work m nes and
the identification of the coal block does not inpinge upon the rights

of the State CGovernment under the 1957 Act. Learned Attorney

General argues that allocation of coal block is essentially an
identification exercise where coal blocks selected by the CIL for

captive mning were identified by the Screening Cormittee for

devel opment by an all ocatee, after considering the suitability of the
coal block (in terns of exercise and quality of reserve) vis-‘-vis the
requi renents of the end-use plan of the applicant. It is subnmitted

by the Attorney General that a letter of allocation is the first step. It
entitles the allocatee to apply to the State Governnent for grant of
prospecting licence/mning |l ease in accordance with the provisions

of the 1957 Act. The right to apply for grant of prospecting
licence/mning | ease does not inply that with the issuance of

all ocation letter the allocatee automatically gets the clearances and

approval required under the 1957 Act, the 1960 Rul es, the Forest

Nazir Ahmad v. King Emperor; [(1935-36) 63 | A 372]
(Conservation) Act, 1980 and the Environnment (Protection) Act, 4
1986, etc. According to the | earned Attorney CGeneral, after
all ocation, the following steps are required to be conplied wth:
a. The allocatee is required to apply to the State Government for
grant of Prospecting Licence in case of an unexplored block, or a
M ning Lease in case of an explored bl ock.
b. On receipt of the application for grant of Prospecting License

or Mning Lease, as the case may be, the State Governnent, in the

case of Prospecting Licence can process the application for

Prospecting Licence in accordance with Chapter 11l of the 1960
Rul es.
C. In the case of application for Mning Lease (in Forml), the

State Governnent has to take a decision to grant precise area for



the purpose of the | ease and comuni cate such decision to the
applicant.

d. On receipt of the communication fromthe State Governnent

of the precise area to be granted, the applicant is required to subnit
a mning plan to the Central CGovernnent for its approval. [Rule

22(4)]
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e. After the mining plan has been duly approved by the Centra

Governnent, the applicant subnmits the same to the State

Governnent for grant of mining | ease over the area

f. After receipt of the duly approved mning plan, the State
Government nmekes a proposal for grant of prior consent by the
Central Governnment in terns of the proviso to Section 5(1) of the
1957 Act.

g. In addition to the approved mining plan, the allocatee is
required to obtain perm ssion under Section 2 of the Forest
(Conservation) Act, 1980 if the coal block is |located in a schedul ed
forest. Further, the allocatee is required to submit to the State
Governnent, prior environnental clearance fromthe Mnistry of

Envi ronment and Forests, Governnent of India for the project.

Forest Cl earance and El A cl earance operate separately.

h. M ning Lease is thereafter granted by the State Governnent,
after verifying that all statutory requirenments have been duly
complied with by the all ocatee.

61. There seens to be no doubt to us that allocation letter
is not nerely an identification exercise as is sought to be nmade out
by the | earned Attorney General. Fromthe position expl ai ned by

the concerned State CGovernnents, it is clear that the allocation
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letter by the Central Covernnment creates and confers a very

val uabl e right upon the allottee. We are unable to accept the
submi ssion of the learned Attorney General that allocation letter is
not bankabl e. As a matter of fact, the allocation letter by the

Central Government |eaves practically or apparently nothing for the



State CGovernnment to decide save and except to carry out the
formality of processing the application and for execution of the

| ease deed with the beneficiary selected by the Centra

Gover nment . Though, the legal regime under the 1957 Act

i mposes responsibility and statutory obligation upon the State
Governnent to recomend or not to recommend to the Centra

Government grant of prospecting licence or mning | ease for the

coal mnes, but once the letter allocating a coal block is issued by
the Central Government, the statutory role of the State Governnent
is reduced to conpletion of processual formalities only. As noticed
earlier, the declaration under Section 1A of the CWN Act does not
take away the power of the State under Section 10(3) of the 1957
Act. It is so because the declaration under Section 1A of the CWN
Act is in addition to the declaration made under Section 2 of the
1957 Act and not in its derogation. 1957 Act continues to apply

with the same rigour in the matter of grant of prospecting licence or

m ning | ease of coal mnes but the eligibility of persons who can

45
carry out coal mning operations is restricted to the persons
specified in Section 3(3)(a) of the CWN Act.

62. In Tara Prasad Singhl0, a seven Judge Constitution

Bench while dealing with the purposiveness of the CW Act, as
anended in 1976, vis-'-vis the 1957 Act, stated that nothing in this
Act (CWN) could be construed as a derogation of the principle

enunci ated in Section 18 of the 1957 Act. The Court said:

"Therefore, even in regard to matters falling under the
Nati onal i sati on Amendnent Act which term nates existing
| eases and nakes it lawful for the Central Governnment to
obtain fresh | eases, the obligation of Section 18 of the Act of
1957 will continue to apply inits full rigour. As contended by
the |l earned Solicitor General, Section 18 contains a statutory
behest and projects a purposive legislative policy. The later
Acts on the subject of regulation of mnes and mnera
devel opnent are linked up with the policy enunciated in
Section 18."

(enphasi s supplied by us)

63. The observations made by this Court in Tara Prasad
Si ngh1l0 about interplay between the CWN Act and the 1957 Act

with reference to the policy enunciated in Section 18, in our view,

apply equally to the entire legal regine articulated in the 1957 Act.



We are of the opinion that nothing should be read in the two Acts,
nanely, CWN Act and the 1957 Act, which results in destruction of
the policy, purpose and schene of the two Acts. It is not right to
suggest that by virtue of declaration under Section 1A of the CWN
10

Tara Prasad Singh and others v. Union of India and others; [(1980) 4 SCC 179]
Act, the power of the State under Section 10(3) of the 1957 Act has e
beconme unavai | abl e. The submission of M. Harish N Salve
| ear ned seni or counsel for t he i nterveners t hat addi tiona
decl aration under Section 1A of the CMN Act seeks to do away with
any vestige of power in the State in the matter of selection of
beneficiaries of the mineral is not nmeritorious. Had that been so,
Rul e 35 of the 1960 Rul es woul d not have been anended to
provi de that where two or nore persons have applied for
reconnai ssance pernit or prospecting licence or a mning |ease in
respect of the sanme land, the State Governnment shall, inter alia,
consi der the end-use of the mneral by the applicant. The
decl aration under Section 1A has not denuded the States of any
power in relation to grant of mning | eases and determ ning of those
permtted to carry on coal mning operation
64. The allocation of coal block is not sinply identification of
the coal block or the allocatee as contended by the | earned
Attorney General but it is in fact selection of beneficiary. As a
matter of fact, M. Harish N Salve, |earned senior counsel for the
i nterveners, has taken a definite position that allocation letter may

not by itself confer purported rights in the mnerals but such

al | ocation has | egal consequences and confers private rights to the
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al | ocatees for obtaining the coal mning | eases for their end-use
pl ant s.
65. In view of the foregoing discussion, we hold, as it nust

be, that the exercise undertaken by the Central Governnent in
al l ocating the coal blocks or, in other words, the selection of

beneficiaries, is not traceable either to the 1957 Act or the CW



Act. No such legislative policy (allocation of coal blocks by the
Central Governnent) is discernible fromthese two enactnments.

Insofar as Article 73 of the Constitution is concerned, there is no
doubt that the executive power of the Union extends to the matters
with respect to which the Parlianent has power to nake | aws and

the executive instructions can fill up the gaps not covered by
statutory provisions but it is equally well settled that the executive
instructions cannot be in derogation of the statutory provisions.
The practice and procedure for allocation of coal blocks by the
Central Government through administrative route is clearly
inconsistent with the |aw al ready enacted or the rul es franed.

66. The principle of Cont enpor anea Expositio was
pressed into service by the | earned Attorney General and the

| earned senior counsel for interveners. It is argued that the
Mnistries of Central Governnent, the State Governnents and all
concer ned have understood the declaration under Section 1A read
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with Section 3 of the CWN Act recognizing that the selection of

beneficiaries through allocation letter is the task of the Union. The
exposition of the legal position by them nust be accepted as there
is nothing to show that the exposition in respect of allocation of coa
bl ocks received by the Central Governnent, State Governnents
and all concerned was clearly wong. In this regard, reliance has
been placed on the decision of this Court in Desh Bandhu Guptall
67. In Desh Bandhu Guptall, this Court has dealt with the
princi pl e of Contenporanea Expositio. While doing so, this Court
referred to Crawford on Statutory Construction (1940 ed.) and the
two decisions of the Calcutta Hi gh Court in Bal eshwar Bagarti 12 and
Mat hura Mobhan Sahal3 and culled out the I egal position in para 9
(page 572 of the Report) as under:
"9. It may be stated that it was not disputed before us
that these two docunents which cane into existence
al rost sinultaneously with the i ssuance of the
notification could be | ooked at for finding out the true
intention of the Governnent in issuing the notification in
question, particularly in regard to the nmanner in which
out standi ng transacti ons were to be cl osed or
I'i qui dated. The principle of contenporanea expositio

(interpreting a statute or any other docunent by
reference to the exposition it has received from



contenporary authority) can be invoked though the
same will not always be decisive of the question of
construction (Maxwell 12th ed.p. 268). In Crawford on
Statutory Construction (1940 ed.) in para 219 (at pp
393-395) it has been stated that adm nistrative
11
Desh Bandhu Gupta and Co. v.Del hi Stock Exchange Association Ltd.
12
Bal eshwar Bagarti v. Bhagirathi Dass; [ILR 35 Cal cutta 701]
13
Mat hura Mohan Saha v. Ram Kumar Saha; [ILR 43 Cal cutta 790]

construction (i.e. contenporaneous construction placed
by admi nistrative or executive officers charged with
executing a statute) generally should be clearly wong
before it is overturned; such a construction, comonly
referred to as practical construction, although not
controlling, is nevertheless entitled to considerable
weight; it is highly persuasive. |In Baleshwar Bagarti v.
Bhagirathi Dass [ILR 35 Cal 701 at 713] the principle,
which was reiterated in Mat hura Mbhan Saha v. Ram
Kumar Saha [ILR 43 Cal 790 : AIR 1916 Cal 136] has
been stated by Mokerjee, J., thus:

‘It is a well settled principle of interpretation
that courts in construing a statute will give
much weight to the interpretation put upon

it, at the time of its enactnent and since, by
those whose duty it has been to construe,
execute and apply it..... | do not suggest for

a nmonent that such interpretation has by

any neans a controlling effect upon the

courts; such interpretation may, if occasion

ari ses, have to be disregarded for cogent

and persuasive reasons, and in a clear

case of error, a court would without

hesitation refuse to foll ow such
constructi on.

O course, even without the aid of these two docunents

whi ch contain a contenporaneous exposition of the

Government’s intention, we have cone to the

conclusion that on a plain construction of the notification

the proviso permitted the closing out or liquidation of all

out standi ng transactions by entering into a forward

contract in accordance with the rules, bye-laws and

regul ati ons of the respondent.”
68. The above is consistent view In our view, an
interpretation to the statute received fromcontenporary authority is
not bi ndi ng upon the courts and nmay have to be disregarded if such
interpretation by the contenporary authority is clearly wong. The
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process evolved by the Central Governnent for allocation of coa

bl ocks for captive use has significantly and effectively reversed the
schene provided in the 1957 Act inasmuch as in nost of the cases

the applications have been nmade directly to the Centra

Governnment. West Bengal has stated that in sone cases, they had

know edge of such applications and in sonme cases the State

[(1979) 4 SCC 565]

49



Government had no such know edge. Then once allocation letter

has been issued by the Central Government, virtually no power

remains with the State Governnent in objectively considering the
application for reconnai ssance pernit, prospecting |icence or

m ni ng | ease. Maharashtra says, "...the role of the State

Government is limted in the case of coal nmines as the discretion to
reject once the Central Governnment has issued an allocation letter

is virtually non-existent......... . di sha says, "...... Once the
beneficiary has been identified by the Central Governnment by

maki ng the allocation of coal block, there was nothing left out for
the State Governnent to decide............ . It nust be noted w thout
an iota of hesitation that the process for allocation of coal blocks for
captive use has rendered the role of the State Government only
mechani cal and the concept of ‘previous approval’ in Section 5 of

the 1957 Act neani ngl ess after recommendati on has been nade

by the State Governnent. It is not without any reason that
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confronted with this difficulty, the 1957 Act has been anended and

Section 11A inserted in 2010 providing for allocation of coal blocks
and al so the node and manner of such allocation

69. Assumni ng t hat t he Central Gover nnent has
conmpetence to nake allocation of coal blocks, the next question is,
whet her such allocation confers any val uable right anmounting to
grant of |argesse? Learned Attorney General argues that allocation
of coal blocks does not anmobunt to grant of largesse since it is only
the first statutory step. According to him the question whether the
al l ocation anounts to grant of |argesse nust be appreciated not
fromthe perspective whether allocation confers any rights upon the
al | ocatee but whether allocation anounts to conferment of |argesse
upon the allocatee. An allocatee, |earned Attorney Cenera
submits, does not get right to win or nine the coal on allocation
and, therefore, an allocation letter does not result in windfall gain
for the allocatee. He subnits that diverse steps, as provided in

Rul es 22A, 22B, and 22(5) of the 1960 Rules and the other

statutory requirenents, have to be followed and ultimately the grant



of prospecting licence in relation to unexplored coal blocks or grant
of mining lease with regard to explored blocks entitles the

al l ocateel/licensee/l essee to win or mne the coal
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70. We are unable to accept the subm ssion of the |earned

Attorney Ceneral that allocation of coal block does not anbunt to

grant of largesse. It is true that allocation letter by itself does not
authorize the allottee to win or mine the coal but neverthel ess the

all ocation letter does confer a very inportant right upon the allottee
to apply for grant of prospecting licence or mining |l ease. As a

matter of fact, it is admitted by the interveners that allocation letter
i ssued by the Central Governnent provides rights to the allottees

for obtaining the coal mnes | eases for their end-use plants. The
banks, financial institutions, |and acquisition authorities, revenue
authorities and various other entities and so also the State
Governnents, who ultimately grant prospecting |licence or nining

| ease, as the case may be, act on the basis of the letter of

al l ocation issued by the Central Governnent. As noticed earlier

the allocation of coal block by the Central CGovernnent results in the
sel ection of beneficiary which entitles the beneficiary to get the
prospecti ng licence and/or ni ni ng | ease from t he State
Governnent. Cbviously, allocation of a coal block anpbunts to grant

of | argesse.

71. Learned Attorney Ceneral accepted the position that

in the absence of allocation letter, even the eligible person under
Section 3(3) of the CWN Act cannot apply to the State Governnent
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for grant of prospecting licence or mning | ease. The right to obtain

prospecting licence or mning | ease of the coal mne admttedly is
dependant upon the allocation letter. The allocation letter
therefore, confers a valuable right in favour of the allottee.

bvi ously, therefore, such allocation has to neet the twn
constitutional tests, one, the distribution of natural resources that
vest in the State is to sub-serve the conmon good and, two, the

allocation is not violative of Article 14.



72. The PIL petitioners have seriously criticized the entire
al | ocation process by the Central Governnent. They submt that

al | ocati ons nmade on the recomendati ons of the Screening

Conmittee and through the governnment di spensation route after

1993 are in violation of statutory provisions contained in the 1957
Act . Moreover, the Central Governnent while naking the

all ocations failed to even follow the basic statutory eligibility for
grant of captive coal blocks. The power for grant of captive coal

bl ock is governed by Section 3(3)(a) of the CMN Act. According to

whi ch, only two kinds of entities, viz., (a) Central Government, or
undert aki ngs/ corporati ons owned by the Central Governnent or (b)

a conpany having end-use plants in iron, steel, power, washing of
coal or cement, can carry out coal mning operations. The State

Gover nnent undertakings are not included in the above provision
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and any allocation to themcan only be made if they are engaged in

any of the end-uses specified under that provision. Conmerci al

m ning by the State Public Sector Undertakings/conpanies is not
permtted, yet as many as 38 coal blocks were allocated to State
Public Sector Undertakings for comercial nining though these
undert aki ngs were not engaged in any specified end-use activity.

They submit that allocation of coal blocks made by the Centra
Governnment, whether by way of Screening Committee route or

di spensation route, is ipso facto illegal and it is in total violation of
the CWN Act. Mreover, it is subnitted that alnost all these State
PSUs then signed agreenents with private conpani es wherein the

right to mine coal was given to themwhich later sold the coal to the
State PSUs either at the market price or at CIL price

73. According to M. Prashant Bhushan, |earned counse

for the petitioner-Comobn Cause and M. Manohar Lal Sharns,
petitioner-in-person, the expression "engaged in" in Section
3(3)(a)(iii) means that the conpany that was applying for the coa

bl ock nmust have set up an iron and steel plant, power plant or

cement plant and be engaged in the production of steel, power or

cement . Mbst conpanies were silent in their applications as to



whet her or not the power, steel or cenent plant was operational
They only stated that they proposed to set up such plants.
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Mor eover, from 2006 even the requirenent of end-use project was

done away with and the Central CGovernnent allowed conpanies to

apply and obtain coal blocks, and it was stated that the coal nined
fromthese bl ocks would be transferred to an end-user conpany.

Thus, the basic mninmum statutory requirenments were not adhered

to and followed in naking allocation of coal blocks.

74. It is subnmitted on behalf of the PIL petitioners that the
al l ocati on of those bl ocks which had reserves far in excess of

requi renent for the end-use project was nade which denonstrates

the total non-application of mnd and arbitrariness in the decision
maki ng process. M . Prashant Bhushan, |earned counsel for

Conmon Cause and M. Manohar Lal Sharnm, petitioner-in-person

subnit that the allocation of coal blocks constitutes a |largesse as it
confers very val uabl e benefit on the applicant to get mning | ease.
It is argued that the arbitrary and non-transparent allocation
process has resulted in windfall gain to the allottees and the State
has been deprived of the full value of its resources. Besides that
the process of allocation was arbitrary and non-transparent, it is
submitted by the PIL petitioners that the process also suffers from
mal a fides inasnuch as though a conprehensive note on

conmpetitive bidding on allocation of coal blocks was placed by the
then Coal Secretary on 16.07.2004, the allocation process through
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the Screening Committee continued | eading to windfall gain to the

private conpani es and thereby corresponding loss to the public
exchequer. In this regard, M. Prashant Bhushan, |earned counse
for Conmon Cause and M. Manohar Lal Sharnm, petitioner-in-
person referred to Parlianentary Standing Committee Report
submitted on 24.03.2013, Central Enpowered Committee Report

made in |I.A No.2167 to the Forest Bench regarding the | oss from
the allocation of coal nmines in the State of Madhya Pradesh, the

additional affidavit of the Governnent of Maharashtra filed on



09. 01. 2014 and the CAG Report.

75. It is argued on behalf of the PIL petitioners that the
Screening Committee did not follow any objective criteria in
determining as to who is to be selected or who is to be rejected.

The m nutes of the Screening Committee neetings do not show

that selection was nade after proper assessnent. There is no

eval uation of nerit and no inter se conparison of the applicants.

No chart of eval uation was prepared. The determ nation of the
Screening Committee is apparently subjective. It is no co-
i nci dence that a large nunber of allottees are either powerful
corporate groups or shady companies linked with politicians and

m ni sters or those who cane with high profile recommendati ons.

Most of these allottees were in fact ineligible for allocation; they had
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m srepresented the facts and were not nore neritorious than

ot hers whose cl ai n8 have been rejected, but by serious

mani pul ati ons and abuse, they were able to get the coal bl ocks.

76. Wth regard to Gover nnent di spensati on route
wher eby public sector corporations and undertaki ngs were

al | ocated coal blocks, it is submtted by M. Prashant Bhushan

| earned counsel for the Common Cause and M. Manohar La

Sharma, petitioner-in-person that such allocations were violative of
Section 3 of the CMN Act. The State Government undertakings are

not included in Section 3 and in any case allocation to themcould
have been nade only if they were engaged in any of the end-uses
speci fied under Section 3(3)(a)(iii) of the CWN Act. The State
PSUs have signed agreenents with private conpani es under which
substantial benefits or interest fromthe coal blocks had accrued to
the private conpani es thereby causing huge loss to the public
exchequer and windfall gain to the private conpanies. The PIL
petitioners, therefore, vehenently argued that the allocation of coa
bl ocks deserves to be quashed being non-transparent, arbitrary,
illegal and unconstitutional

77. According to Central Governnent, the need for a

Screening Conmittee was felt because devel opment of coal mines



for captive end-uses required consideration of inputs froma variety
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of stakehol ders such as the Mnistry of Coal, Mnistry of Railways,

the concerned State CGovernment (owner of the coal block), the
concerned Adninistrative Mnistry like Mnistry of Power (for inputs
pertaining to the end use plant) and Coal India Linted (to protect
ClL's interest in coal blocks being devel oped by its subsidiaries).
Initially, by Ofice Menorandum dated 14. 07.199214, the Screening
Conmittee was constituted by the Mnistry of Coal for scrutinizing
appl i cations/proposal s received fromprivate power generating
compani es requesting for ownership and operation of captive coal

m nes. The Screening Conmittee was reconstituted on nore than

one occasion by Ofice Menorandum dated 05.08. 199315, Ofice

14.
NO. 13011/ 3/ 92- CA
Governnent of India
M ni stry of Coal

New Del hi, the
14th July, 1992.
OFFI CE MEMORANDUM
Subj ect: Constitution of a Screening Committee for screening proposals received for capt
ive mning
by private power generation comnpani es.
In the context of participation of private power generating conmpanies in power
generati on,
proposal s are also being received in the Mnistry of Coal from such conpani es requesting
for
ownershi p and operation of captive coal mnes. For screening of such applications/ propo
sals it has
been decided to constitute a Screening Conmittee conprising of the follow ng nmenbers: -

1. Additional Secretary, Mnistry of Coal - Chai r man
2. Adviser (Projects), Mnistry of Coal - Menber - Convenor
3. Joint Secretary & Financial Adviser,
M nistry of Coal . - Menber
4. Representative of Mnistry of Railways - Member
5. Representative of Mnistry of Power - Menber
6. Representative of concerned
State CGovt. (Revenue Deptt.) - Menber
The Conmittee will neet once in a nonth and exam ne the proposals received fro
m
various parties.
(S. KRI SHNAN)
UNDER SECY. TO THE GOVERNMENT OF | NDI A
15.

NO. 13011/ 3/ 92-CA
Gover nment of India
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Menor andum dat ed 10. 01. 200016, O fice Menorandum dat ed

17.04. 200317 and O fice Menorandum dated 26. 09. 200518.

M ni stry of Coal
New Del hi, the 5th



August, 93.
OFFI CE MEMORANDUM

Subj ect: Constitution of a Screening Conmittee for screening
proposal s received for captive nining by private power generation conpanies
- Mtter regarding.

In continuation of this Mnistry's Ofice Menorandum of even nunber dated 14.7.1992
constituting a Screening Conmittee for screening proposals received for captive mning by priv
ate
sector power generation conpanies, it has been decided to revise partially the conposition of
t he
sai d Screening Conmittee as under: -

1. Additional Secretary, - Chai r man
M nistry of Coal, New Del hi.

2. Adviser (Project) - Menber - convenor
M ni stry of Coal, New Del hi.

3. JS & FA, - Member
M ni stry of Coal, New Del hi.

4. Representative of Mnistry - Menber
of Railways, New Del hi.

5. Representative of Mnistry - Menber
of Power, New Del hi .

6. Representative of concerned - Menber
State Covt. (Revenue Deptt.)

7. Director (Technical) CL, - Menber
Cal cutta.

8. Chairman/ Managi ng Director - - Menber
CWPDI L, Ranchi .

9. OV of concerned subsidiary - Menber .

Conpani es of ClL.

(J. L. MEENA)
DEPUTY SECY. TO THE GOVERNMENT OF | NDI A
16.
No. 47011/ 15/ 95- CPAM
Governnent of India
M nistry of Mnes and M neral s
Department of Coal
New Del hi, the 10th January, 2000
O fice Menmorandum
Subj ect: Constitution of a Screening Comm ttee for screening proposals received for
captive mning by conpani es engaged in the generation of power and manufacture of
iron, steel and cenent.
The undersigned is directed to refer to this Mnistry of OM No.13011/3/92-
CA
dated 14.7.1992 and 5.8.1993 and No. 47011/ 15/ 95- CPAM dat ed 26/ 28. 10.1999 and to
say that instead of Joint Secretary & Financial Adviser, Deptt. O Coal, Joint Secreta
ry

(Coal ), Deptt. O Coal will be nenber of the Screening Conmittee. Accordingly,
Screening Conmmttee for screening proposals for allocation of coal/ lignite blocks for
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manuf acture of iron/ steel captive production of power and production of cenent in the
public / private sector is reconstituted as under: -

1. Additional Secretary, - Chai r man
Depart ment of Coal
2. Adviser (Projects) - Menber - Convenor
Department of Coal
3. Joint Secretary (Coal) - Menber
Department of Coal
4, Joint Secretary (LA - Menber
Depart ment of Coal
5. Representative of Mnistry of Railways, - Menmber
New Del hi ,

6. Representative of Mnistry of Power, - Menber



17.

New Del hi .

7. Representative of concerned State
Govt. (Revenue Deptt.)

8. Director (Technical), CL, Calcutta

9. Chairman- cum Managi ng Director,
CWPDI L, Ranchi

10. CMD of concerned subsi diary conpany

O CL/NLC

No. 13011/ 5/ 2003- CA

7.4.2003

el

Governnent of India
M ni stry of Coal

O fice Menorandum

Menber

Menber
Menber

Menber

(T.K. Ch

osh)

Director

New Del hi, date

Subj ect : - Reconstitution of a Screening Conmittee for screening proposals

recei ved for captive mning by conpani es engaged in the generation of power and

manuf acture of iron, steel and cenent.

d1

The undersigned is directed to refer to this Mnistry’s OM No. 13011/ 3/92-CA
dated 14.7.1992 and 5.8.1993 and No. 47011/ 15/95- CPAM dated 10. 1.2000 and to state

that fromthe date of issuance of this OM the Screening Cormittee shall

Secretary, Mnistry of Coal and Joint

all ocation of coal / lignite blocks for generation of power and nmanufacture of

Secretary (Coal), Mnistry of Coal shall
menber convenor. Accordingly, Screening Committee for screening proposals for

and cenent in the public/ private sector is reconstituted as under: -

1. Secretary
M ni stry of Coal
2. Joint Secretary (Coal)
M ni stry of Coal
3. Advi ser (Projects)
M ni stry of Coal
4. Joint Secretary (LA)
M ni stry of Coal
5. Representative of Mnistry o
New Del hi .
6. Representative of Mnistry o
New Del hi
7. Representati ve of concerned
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78. Learned Attorney CGene

f Rail ways,
f Power,

State CGovt.

ral argues that the Scre

Chai r man
Menber
Conven
Menber

Menbe
Menbe
Menbe

Menbe

eni ng

Conmittee provided opportunity to stakeholders to express their

vi ews about permitting a particular conmpany to devel op a particul ar

coal block for its end-use plant. The

State Governnments as the

owners of coal blocks within their territories participated in the

Screening Conmittee neetings. At no st

age, anybody objected to

the allocation of coal blocks by the Central Governnent throug

Screening Conmittee route.

Learned Attorney

h the

Cener al

regard referred to the affidavits filed on behalf of Mharashtra,

Madhya Pradesh, Qdisha, Chhattisgarh,

West Bengal , Jhar khand

and Andhra Pradesh. The process of allocation was participatory.

8. Director (Technical), CIL, Calcutta

Menber

or

r
r
r

r

inthis

be the

iron,

be headed by

ste



9. Chai r man- cum Managi ng Director, Menber
CWPDI L, Ranch

10. CVD of concerned subsi diary conpany Menber
of CIL/NLC
(S. aulati)
Di rector
18.
No. 13016/ 35/ 2005- CA- |
Governnent of India
M ni stry of Coal
New Del hi, the 26th Septenber, 2005
OFFI CE MEMORANDUM
Subj ect: Reconstitution of Screening Committee for screening proposals received from
compani es engaged in the generation of power and manufacture of iron, steel and cenent
for allocation of coal blocks.
The undersigned is director to refer to this Mnistry’'s OM No.13011/5/2003-
CA dated 17.4.2003 and corrigendum No. 13011/5/2003-CA i ssued on 7.5.2003 and the
O M of even no. dated 2.9.2003 on the subject nmentioned above and to state that from
the date of issuance of this O M, the follow ng shall be the nmenmber of the Screening
Conmittee in addition to the existing nenbers of the Committee:-
Secretary, or his representative, of Mnistry of Environment & Forests.
(S. aulati
)
Director.
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The coal blocks were allocated to private conpanies only fromthe

approved list of blocks to be offered for captive mning and the
interests of CIL, being paranount, were duly protected and
preserved. Only in such cases of subsisting | ease, where CIL had

no plans to work these blocks in near future and consented to these
bl ocks being offered for captive mning, few of such bl ocks were

all ocated but CIL's interest was kept into consideration. He, thus,
submitted that allocation of coal blocks during the subject period
was transparent and it does not suffer fromany constitutional vice
or legal infirmty.

79. Moreover, it is the subm ssion of the |earned Attorney
General that allocation of coal blocks by the Central Governnent

has brought significant benefits and investnment to the States in

whi ch these coal blocks and the associ ated end-use plants are

| ocat ed. Due to subst anti al i nvest nent and enpl oynent
opportunities generated in various States, the State Governnents
have accepted, participated and made recomrendations in the

nmeetings of the Screening Commttee. A nunber of bl ocks have

been all ocated in accordance with the recommendati ons of the

St at e Gover nment s. Besi des the benefits and investnent to the



State in which coal blocks and the associated end-use plants are
| ocated, |earned Attorney General also submits that there are
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nunber of States where coal bl ocks are not |ocated, which have got

benefits due to the substantial investnent in associated end use

pl ants. For instance, it is subnitted that blocks in Maharashtra,
namely, Baranj - | to |V, Kiloni and Manoradeep were allocated to
Kar nat aka Power Corporation for captive use in its power

generation plants. The end-use is the supply of coal to Bellary
Thermal Power Station (in Karnataka) which is supplying 1000 MV
power to the State grid.

80. Learned Attorney Ceneral for the sake of convenience

di vided the allocations recommended by the Screening Comittee

for the period between 14.07.1993 and 03.07.2008 in 36 neetings
into four periods: first period between 14.07.1993 to 19. 08. 2003 (1st
neeting till the 21st neeting); second period from04.11.2003 to
18. 10. 2005 (22nd neeting to 30th nmeeting); third period from

29/ 30. 06. 2006 to 07/08.09.2006 (32nd neeting till the 34th neeting)
and the fourth period from 20.06.2007 to 03.07.2008 (35th and 36th
meeting). Learned Attorney Ceneral argues that in the first period,
21 coal bl ocks were recommended for allocation after ful

consi deration of each case. During the second period, 26 bl ocks
were recomended. These recomendati ons were al so nade by

the Screening Conmittee after consideration of each applicant.

The third period relates to recommendati ons made pursuant to the
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adverti senent issued by Mnistry of Coal in Septenber, 2005. The

decision to advertise was taken as there was growi ng demand for
coal bl ocks which had substantially matured in the econony by this
time. In the third period, the Screening commttee reconmended

20 bl ocks for allocation. In the fourth period, reconmendations
were made by the Screening Conmittee pursuant to the

adverti senent issued in 2006 whereby 38 coal bl ocks were
advertised for allocation, out of which 15 bl ocks were reserved for
the power sector. Learned Attorney General clarified that a coa

bl ock that was approved as one block in the advertisenent has



been subsequently considered as two blocks in the 36th neeting of
the Screening Conmmittee. Learned Attorney General has fairly
admtted that the mnutes of the Screening Conmmittee neetings in
the third and fourth periods do not contain the particul ars show ng
consi deration of each application. He, however, justifies the
manner in which the exercise was undertaken by the Screening
Conmittee in the third and fourth periods as, according to him the
huge nunber of applications had been received by the Mnistry of
Coal in response to its advertisenent and recording of particulars of
each application in the mnutes was not possible. Mreover, he
submits that each application was duly considered and eval uated
with reference to other applications by the Adm nistrative Mnistry
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concerned and the reconmrendati ons of the Screening Committee

were primarily based on the exercise conducted by the concerned
Adnini strative Mnistry. Thus, |learned Attorney Ceneral subnits

that the entire exercise by the Screening Committee was done
properly and in a non-arbitrary manner.

81. Learned Attorney General vehenently contends that

al | ocation of coal blocks w thout auction is not unlawful. He submts
that lack of public auction does not render the allocation process
arbitrary. Mreover, according to him when coal mining sectors

were first opened up to private participants, the idea of the Centra
Governnment was to encourage the private sector so that they could
cone forward and invest. Al'l ocation of coal blocks by public
auction in such a scenario would have been inpractical and
unrealistic. As a matter of fact, he would submit that when the
proposal for introduction of conpetitive bidding was first nooted in
June, 2004, the State Governnents expressed their reservations

and concerns. In this regard, |earned Attorney General referred to
the letters sent by the CGovernments of Chhattisgarh, West Bengal

Raj ast han and (di sha. Learned Attorney General subnmits that the
concerns of the State Governments could not have been brushed

asi de by introducing conpetitive bidding by an adninistrative fiat.

Mor eover, according to the | earned Attorney Ceneral, conpetitive
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bi ddi ng could have resulted in increase in the input price which

woul d have a cascadi ng effect.
82. From t he above subm ssions, the follow ng questions

fall for determ nation:

(i) Whet her the allocation of coal blocks ought to
have been done only by public auction?
(i) Whet her the allocation of coal blocks nmade on the

basis of recommendati ons of the Screening Conmittee

suffer fromany constitutional vice and legal infirmty?
(i) Whet her the allocation of coal blocks nade by

way of Governnent dispensation route (Mnistry of

Coal) is consistent with the constitutional principles and
the fundanmentals of the equality clause enshrined in the
Constitution?

83. Two recent decisions viz., (1) Centre for Public Interes

Litigation (2G case)19 and (2) Natural Resources Allocation
Ref erence20 directly deal with the question of auction as node for

the disposal or allocation of natural resources.
But before we

consi der these two decisions, reference to sonme of the decisions of
this Court, which had an occasion to deal with disposal of natura
resources, rmay be of sone help in appreciating this aspect in
correct perspective.
19
Centre for Public Interest Litigation & Ors. v. Union of India & Os.; [(2012) 3 SCC 1]
20 Nat ural Resources Allocation, In re, Special Reference No.1l of 2012; [(2012) 10 SCC 1]
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84. P.N. Bhagwati, J. in Kasturi Lal Lakshnm Reddy2l1 had

said that where the State was allocating resources such as water,

power, raw naterials, etc., for the purpose of encouraging setting

up of industries within the State, the State was not bound to

advertise and tell the people that it wanted a particular industry to
be set up within the State and invite those interested to cone up

with proposals for the purpose. It was al so observed that if any
private party comes before the State and offers to set up an

i ndustry, the State would not be committing breach of any
constitutional or legal obligation if it negotiates with such party and

agrees to provide resources and other facilities for the purpose.
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85. I n Sachi danand Pandey22 this Court had observed
that ordinary rule for disposal of State-owned or public-owned
property, was by way of public auction or by inviting tenders but
there could be situations where departure fromthe said rule may be
necessitated but then the reasons for the departure nust be

rati onal and shoul d not be suggestive of discrinination and that
not hi ng shoul d be done which gives an appearance of bias, jobbery

or nepotism

Lakshm Reddy & Ors. v. State of J& & Anr.; [(1980) 4 SCC 1]

Sachi danand Pandey & Anr. v. State of Wst Bengal & O's.; [(1987) 2 SCC 295]

86. The statement of |aw in Sachi danand Pandey22 was
echoed again in Haji T.M Hassan Rawt her23, wherein this Court
reiterated that the public property owned by the State or by an
instrunmentality of State should be generally sold by public auction
or by inviting tenders. It was enphasized that this rule has been

i nsisted upon not only to get the highest price for the property but
also to ensure fairness in the activities of the State and public
authorities and to obviate the factors |ike bias, favoritism or
nepotism Carifying that this is not an invariable rule, the Court
reiterated that departure fromthe rule of auction could be made but
then it nust be justified.

87. The above principle is again stated by this Court in
MP. Gl Extraction24, in which this Court said that distribution of

| argesse by inviting open tenders or by public auction is desirable
but it cannot be held that in no case distribution of such | argesse by

negoti ation is permn ssible.
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88. In Netai Bag25 this Court said that when any State | and

is intended to be transferred or the State |argesse is decided to be
conferred, resort should be had to public auction or transfer by way
of inviting tenders fromthe people as that would be a sure nethod

of guaranteeing conpliance with mandate of Article 14 of

T.M Hassan Rawt her v. Kerala Financial Corporation; [(1988) 1 SCC 166]



MP. Gl Extraction & Anr. v. State of MP. & Os.; [(1997) 7 SCC 592]

25
Netai Bag & Ors.

26

v. State of West Bengal & Ors.; [(2000) 8 SCC 262]

Constitution but non-floating of tenders or not hol ding public auctigg
woul d not in all cases be deemed to be the result of the exercise of
the executive power in an arbitrary manner

89. In Villianur |yarkkai Padukappu Miiyan26 the matter
before this Court related to the selection of contractor for

devel opment of the port of Pondicherry wthout floating a tender or
hol di ng public auction. The Court said that where the State was

al | ocating resources such as water, power, raw nmaterials, etc., for
t he purpose of encouragi ng devel opnent of the port, the State was
not bound to advertise and tell the people that it wanted

devel opment of the port in a particular manner and invite those
interested to come up with proposals for the purpose.

90. There are nunerous decisions of this Court dealing
with the node and manner of disposal of natural resources but we
think it is not necessary to refer to all of them Having indicated the
view taken by this Court in some of the cases, now we nmay turn to
2G casel9. In that case, the two-Judge Bench of this Court stated
that a duly publicised auction conducted fairly and inpartially was
per haps the best nethod for alienation of natural resources |est
there was likelihood of m suse by unscrupul ous people who were

only interested in garnering maxi nrum financial benefit and have no

Villianur |yarkkai Padukappu Maiyamv. Union of India & Ors.; [(2009) 7 SCC 561]
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respect for the constitutional ethos and val ues. Court laid

enphasis that while transferring or alienating the natural resources,

the State is duty bound to adopt the nethod of auction by giving

wide publicity so that all eligible persons can participate in the

process.

91. The above view in 2G casel9 necessitated the

reference by the President of India to this Court under Article

143(1) of the Constitution. The first two questions - Question 1 and

Question 2 - referred to this Court for consideration and report read

as under:



"Question 1 - Whet her the only perm ssible nethod for
di sposal of all natural resources across
all sectors and in all circunstances is by
t he conduct of auctions?

Question 2 - Whet her a broad proposition of |aw that
only the route of auctions can be
resorted to for disposal of natura
resources does not run contrary to

several judgnents of the Suprene Court
i ncludi ng those of the |arger Benches?"

92. The Constitution Bench which dealt with the above

ref erence observed that the answer to the follow ng three questions
woul d provi de conprehensive answer to the parent question, viz.
Question 1:

i) Are sonme nethods ultra vires and others intra vires
he Constitution of India, especially Article 14?

(
t
(ii) Can disposal through the nethod of auction be
el evated to a constitutional principle?
(iii) Is this Court entitled to direct the executive to adopt
certain nmethod because it is the "best" nethod? If not, to
what extent can the executive deviate from such "best"
met hod?
93. The Constitution Bench clarified that the statement of
law in 2G casel9 that while transferring or alienating the natura
resources, the State is duty bound to adopt the nethod of auction
was confined to the specific case of spectrum and not for
di spensation of all natural resources. The Constitution Bench said
that findings of this Court in 2G casel9 were linited to the case of
spectrum and not beyond that and that it did not deal with the
nodes of allocation for natural resources other than spectrum
94. The Constitution Bench while dealing with the aspect
of disposal of natural resources other than auction, divided the
consideration of this aspect under two heads, viz., "Legitinmte
devi ations fromauction" and "Potential of abuse". Under the head
"Legitimate deviations fromauction" the Court considered the
earlier decisions of this Court in Kasturi Lal Lakshm Reddy21l
Sachi danand Pandey22, Haji T.M Hassan Rawther23, MP. Ol

Extraction24, Netai Bag25 and Villianur |yarkkai Padukappu
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Mai yan26, which we have briefly noted above, and it was held that
there is no constitutional mandate in favour of auction under Article
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14. In the main judgnent (paras 129 to 131, pg. 92), the

Constitution Bench stated as under:

"129. Hence, it is manifest that there is no constitutiona
mandate in favour of auction under Article 14. The

Government has repeatedly deviated fromthe course of

auction and this Court has repeatedly upheld such actions.
The judiciary tests such deviations on the Iimted scope of
arbitrariness and fairness under Article 14 and its role is
limted to that extent. Essentially whenever the object of
policy is anything but revenue nmaxim zation, the Executive is
seen to adopt nethods other than auction

130. A fortiori, besides legal |ogic, mandatory auction may
be contrary to econonmic logic as well. Different resources
may require different treatnment. Very often, exploration and
exploitation contracts are bundl ed together due to the

requi renent of heavy capital in the discovery of natura
resources. A concern would risk undertaking such

expl oration and incur heavy costs only if it was assured
utilization of the resource discovered; a prudent business
venture, would not like to incur the high costs involved in
exploration activities and then conpete for that resource in
an open auction. The logic is sinmilar to that applied in
patents. Firns are given incentives to invest in research and
devel opment with the promi se of exclusive access to the

mar ket for the sale of that invention. Such an approach is
economically and legally sound and soneti mes necessary to
spur research and devel opment. Similarly, bundling
exploration and exploitation contracts may be necessary to
spur growh in a specific industry.

131. Similar deviation fromauction cannot be rul ed out when
the object of a State policy is to pronote donestic
devel opnent of an industry, like in Kasturi Lal’s case,
di scussed above. However, these exanples are purely
illustrative in order to denonstrate that auction cannot be the
sole criteria for alienation of all natural resources.”
95. Whil e dealing with the argument that even if the
met hod of auction was not a nandate under Article 14, it nust be
the only pernmissible nethod due to the susceptibility of other
73
nmet hods to abuse, the Court under the head "Potential of abuse"
hel d that a potential for abuse cannot be the basis for striking down
the method as ultra vires the Constitution. The Court noted two
decisions of this Court in RK Garg27 and D.K Trivedi 28 and hel d
that neither auction nor any other nethod of disposal can be held

ultra vires the Constitution nmerely because of a potential abuse.

The Constitution Bench (para 135, pgs. 93-94) stated as under

"135. Therefore, a potential for abuse cannot be the basis for



striking down a nethod as ultra vires the Constitution. It is
the actual abuse itself that nust be brought before the Court
for being tested on the anvil of constitutional provisions. In
fact, it may be said that even auction has a potential of
abuse, |ike any other nethod of allocation, but that cannot

be the basis of declaring it as an unconstitutiona

met hodol ogy either. These drawbacks include cartelization

"wi nners curse" (the phenonmenon by which a bidder bids a

hi gher, unrealistic and unexecutable price just to surpass the
conpetition; or where a bidder, in case of nultiple auctions,
bids for all the resources and ends up winning |icenses for
exploitation of nore resources than he can pragmatically
execute), etc. However, all the sane, auction cannot be

called ultra vires for the said reasons and continues to be an
attractive and preferred neans of disposal of natural
resources especially when revenue naxim zation is a

priority. Therefore, neither auction, nor any other nethod of
di sposal can be held ultra vires the Constitution, nerely
because of a potential abuse."

96. In Natural Resources Allocation Reference20 the
Constitution Bench, in the main judgnent, thus, concluded that

auction despite being a nore preferable nethod of alienation /

27

R K Garg v. Union of India & Os.; [(1981) 4 SCC 675]
28

D.K. Trivedi & Sons & Ors. v. State of GQujarat & Ors.; [1986 Supp SCC 20]
4

al l otment of natural resources cannot be held to be constitutiona
requirenent or linmitation for alienation of all natural resources and,
therefore, every method other than auction cannot be struck down

as ultra vires the constitutional nmandate. The Court al so opined that
auction as a node cannot be conferred the status of a

constitutional principle. Wile holding so, the Court held that

ali enation of natural resources is a policy decision and the neans
adopted for the same are, thus, executive prerogatives. The Court

summari zed the | egal position as under

"146. To sumarise in the context of the present Reference,

it needs to be enphasised that this Court cannot conduct a
compar ative study of the various nethods of distribution of
nat ural resources and suggest the nost efficacious node, if
there is one universal efficacious nmethod in the first place. It
respects the nmandate and wi sdom of the executive for such
matters. The met hodol ogy pertaining to disposal of natura
resources is clearly an economic policy. It entails intricate
econom ¢ choices and the Court |acks the necessary

expertise to make them As has been repeatedly said, it
cannot, and shall not, be the endeavour of this Court to

eval uate the efficacy of auction vis-‘-vis other nethods of

di sposal of natural resources. The Court cannot mandate

one nmethod to be followed in all facts and circunstances.
Theref ore, auction, an econonic choice of disposal of

natural resources, is not a constitutional nandate. W may,



however, hasten to add that the Court can test the legality

and constitutionality of these methods. Wen questioned,

the courts are entitled to analyse the legal validity of different
means of distribution and give a constitutional answer as to

whi ch nethods are ultra vires and intra vires the provisions

of the Constitution. Nevertheless, it cannot and will not

conmpare which policy is fairer than the other, but, if a policy

or lawis patently unfair to the extent that it falls foul of the
fairness requirenent of Article 14 of the Constitution, the

Court would not hesitate in striking it down.
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147. Finally, market price, in economcs, is an index of the
val ue that a market prescribes to a good. However, this
valuation is a function of several dynamic variables: it is a
science and not a law. Auction is just one of the severa
price discovery nmechani sns. Since nmultiple variables are
i nvol ved in such valuations, auction or any other form of
competitive bidding, cannot constitute even an econonic
mandat e, much |l ess a constitutional nandate.

148. In our opinion, auction despite being a nore preferable
met hod of alienation/allotnment of natural resources, cannot
be held to be a constitutional requirenent or linmtation for
alienation of all natural resources and therefore, every

met hod ot her than auction cannot be struck down as ultra
vires the constitutional nandate.

149. Regard being had to the aforesaid precepts, we have

opi ned that auction as a node cannot be conferred the

status of a constitutional principle. Alienation of natura
resources is a policy decision, and the nmeans adopted for

the sane are thus, executive prerogatives. However, when

such a policy decision is not backed by a social or welfare
pur pose, and precious and scarce natural resources are
alienated for comercial pursuits of profit maxinising private
entrepreneurs, adoption of means other than those that are
competitive and maxi ni se revenue may be arbitrary and

face the wath of Article 14 of the Constitution. Hence, rather
than prescribing or proscribing a nethod, we believe, a
judicial scrutiny of methods of disposal of natural resources
shoul d depend on the facts and circunstances of each case,

i n consonance with the principles which we have cul | ed out
above. Failing which, the Court, in exercise of power of
judicial review, shall termthe executive action as arbitrary,
unfair, unreasonable and capricious due to its antinony with
Article 14 of the Constitution."

97. J.S. Khehar, J., while concurring with the main opinion
has stated that auction is certainly not a constitutional nandate in
the manner expressed, but it can be applied in sone situations to
maxi m se revenue returns, to satisfy legal and constitutiona

requirenents. In his view, if the State arrives at a conclusion, in a
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gi ven situation, that naxi numrevenue woul d be earned by auction

of the particular natural resource, then that alone would be the
process which it would have to adopt. In the penultinate para of

his opinion, J.S. Khehar, J., observed, "......... there can be no

doubt about the conclusion recorded in the "main opinion" that



auction which is just one of the several price recovery nechani sns,
cannot be held to be the only constitutionally recogni sed nmethod for
alienation of natural resources. That should not be understood to
mean, that it can never be a valid nmethod for disposal of natura

resources..............

98. In Natural Resources Allocation Reference20, the
Constitution Bench said that reading auction as a constitutiona
mandat e woul d be i nperm ssi bl e because such an approach nmay

di stort another constitutional principle enbodied in Article 39(b).
the main judgnment, with reference to Article 39(b), the Court stated

as fol |l ows:

I'n

"113...The disposal of natural resources is a facet of the use

and distribution of such resources. Article 39(b) nandates
that the ownership and control of natural resources should
be so distributed so as to best subserve the common good.

Article 37 provides that the provisions of Part |V shall not be
enforceabl e by any court, but the principles laid down therein

are neverthel ess fundanental in the governance of the
country and it shall be the duty of the State to apply these

principles in making | aws. Therefore, this Article, in a sense,
is arestriction on "distribution" built into the Constitution

the restriction is inmposed on the object and not the neans.
The overarchi ng and underlying principle governing
"distribution" is furtherance of common good. But for the
achi evenent of that objective, the Constitution uses the
generic word "distribution". Distribution has broad contours
and cannot be linited to neaning only one nethod i.e.

auction. It envisages all such methods avail able for

di stribution/allocation of natural resources which ultimtely
subserve the "comobn good"

* % % * % % * % %

115. It can thus, be seen fromthe aforequoted paragraphs

that the term™"distribute" undoubtedly, has wi de anplitude

and enconpasses all manners and nethods of distribution

whi ch woul d i nclude cl asses, industries, regions, private and
public sections, etc. Having regard to the basic nature of
Article 39(b), a narrower concept of equality under Article 14
than that discussed above, may frustrate the broader

concept of distribution, as conceived in Article 39(b). There
cannot, therefore, be a cavil that "conmon good" and "I arger
public interests" have to be regarded as constitutional reality
deserving actualisation.

116. The | earned counsel for CPIL argued that revenue
maxi m sation during the sale or alienation of a natura
resource for conmercial exploitation is the only way of

achi eving public good since the revenue collected can be
channelised to welfare policies and controlling the
burgeoning deficit. According to the |earned counsel, since
the best way to naxim se revenue is through the route of
auction, it becomes a constitutional principle even under

But
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Article 39(b). However, we are not persuaded to hold so.

Auctions may be the best way of naxim sing revenue but

revenue maxi m sation may not al ways be the best way to

subserve public good. "Common good" is the sole guiding

factor under Article 39(b) for distribution of natural resources.
It is the touchstone of testing whether any policy subserves

the "common good" and if it does, irrespective of the neans
adopted, it is clearly in accordance with the principle
enshrined in Article 39(b).

* % % * % % * % %

119. The norm of "comon good" has to be understood and

appreciated in a holistic manner. It is obvious that the

manner in which the comobn good is best subserved is not

a matter that can be neasured by any constitutiona
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yardstick--it woul d depend on the econonmic and politica
phi | osophy of the CGovernment. Revenue mexim sation is not
the only way in which the common good can be subserved.
Where revenue maximsation is the object of a policy, being
considered qua that resource at that point of tine to be the
best way to subserve the commobn good, auction would be
one of the preferable nethods, though not the only nethod.
Where revenue naximsation is not the object of a policy of
di stribution, the question of auction would not arise.
Revenue consi derati ons may assune secondary
consi deration to devel opnental considerations.

120. Therefore, in conclusion, the subm ssion that the
mandate of Article 14 is that any disposal of a natura
resource for conmercial use nust be for revenue
maxi m sation, and thus by auction, is based neither on | aw
nor on logic. There is no constitutional inperative in the
matter of economic policies--Article 14 does not predefine
any econonmic policy as a constitutional nandate. Even the
mandate of Article 39(b) inposes no restrictions on the
means adopted to subserve the public good and uses the
broad term"distribution", suggesting that the methodol ogy of
distribution is not fixed. Economic |ogic establishes that
alienation/allocation of natural resources to the highest

bi dder nmay not necessarily be the only way to subserve the
conmon good, and at tines, may run counter to public good.
Hence, it needs little enphasis that disposal of all natura
resources through auctions is clearly not a constitutiona
mandat e. "

99. In Iight of the above | egal position, the argunent that
auction is a best way to select private parties as per Article 39(b)
does not nerit acceptance. The enphasis on the word "best" in
Article 39(b) by the | earned senior counsel for the intervener does
not deserve further discussion in light of the | egal position exposited
by the Constitution Bench in Natural Resources Allocation
Ref erence20 with reference to Article 39(b). We are fortified in our
view by a recent decision of this Court (3-Judge Bench) in CGoa
Foundati on29 wherein foll owi ng Natural Resources Alrgcation
Ref erence20, it is stated, "...it is for the State Governnment to decide

as a matter of policy in what nmanner the | eases of these mnera



resources would be granted, but this decision has to be taken in
accordance with the provisions of the MMDR Act and the Rul es
made thereunder and in consonance with the constitutiona

provisions...".

100. The explanation by the Central Governnent for not
adopting the conpetitive bidding is that coal is a natural resource
used as a raw material in several basic industries |ike power
generation, iron and steel and cenent. The end products of these
basic industries are, in turn, used as inputs in al nost al

manuf act uri ng and infrastructure devel opnent i ndustrie

Therefore, the price of coal occupies a fundanental place in the
growt h of the econony and any increase in the input price would
have a cascading effect. The auction of coal blocks could not have
been possi bl e when the power generation and, consequently, coa

m ning sectors were first opened up to private participants as the
private sector needed to be encouraged at that tine to cone
forward and invest. Allocation of coal blocks through competitive
bi dding in such a scenario woul d have been inpractical and

29
Goa Foundation v. Union of India and O hers; [(2014) 6 SCC 590]

0
unreal i stic. When t he proposal for introduction of conpetitive

bi dding was first nooted in June, 2004, the State Governnents
expressed their reservations based on diverse concerns. The
Government of Chhattisgarh inter alia pointed out that (a)
conpetitive bidding would result in substantial increase in the cost
of coal for iron/steel undertakings, (b) there were |arge nunber of
proj ects under inplenentation whose viability is based on
availability of coal as per the then existing policy, (c) conpetitive
bi ddi ng woul d rai se the price of donmestic coal, which would result in
end-use projects in inland States |ike Chhattisgarh becom ng

unvi abl e due to additional costs by transporting coal by rail/road,
and (d) conpetitive bidding would result in only the bigger players

getting the coal blocks. The Governnent of Wst Bengal opposed



the introduction of conpetitive bidding because (a) the then existing
system coul d acconmodat e both subjective and objective aspects

of the projects whereas conpetitive bidding would only lead to coa

bl ocks going to the highest bidder, (b) competitive bidding woul d not
allow priority being accorded to the power sector, (c) competitive

bi dding would result in views of the State Governnents becom ng
redundant, and (d) conpetitive bidding would | ead to concentration

of industries in a particular State. The Governnent of Orissa
opposed conpetitive bidding because (a) the State CGovernnent had
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signed MOUs for investnent in end-use plants based on existing

policy and those MOUs woul d suffer, (b) State Government’'s

authority to reconmend cases for allocation based on investnent in
the State would not be available, and (c) conpetitive bidding woul d
prevent the State fromleveraging its coal reserves to accelerate its

i ndustrial devel opnent.

101. It was for the above reasons that the Centra
Governnment says that conpetitive bidding was not introduced from

2004.

102. As a matter of fact, the Central Covernment has
expl ai ned the circunstances because of which since 1992-1993
competitive bidding for allocation of coal blocks was not foll owed.
The explanation is that in 1992-1993, the power generation and coa
m ning sectors were first opened up to private participants and, at
that time, the private sector had to be encouraged to cone forward
and invest. Allocation of coal blocks through auction in such a
scenari o woul d have been inpractical and unrealistic because

during that tine existing demand for coal was not being fully met by
CIL and SCCL. There was supply-demand m snmatch and there was

al so a huge shortage of power in the country. The State Electricity
Boards had been unable to neet power requirenments.
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103. The material placed on record reveals that the then

Coal Secretary in his note dated 16.07.2004 and subsequent note

dated 30.7.2004 nooted introduction of bidding systemto achieve



transparency and objectivity in the allocation process and also to

tap part of the windfall gain to the allottee for captive nining. These
notes were considered at the level of Mnister (Coal and M nes) and
the PMO and certain di sadvantages of allocation of coal blocks

t hrough conpetitive bidding were noted. Utinmately, it appears that

in the nonth of October, 2004 the proposal for conpetitive bidding

was not pursued further as it was felt that this would result in delay
in the allocation of coal blocks. The Coal Secretary in Cctober,

2004 after discussion also felt that since a nunber of applicants

had requested for allotnent of blocks based on the current policy, it
woul d not be appropriate to change the allotnment policy through
conmpetitive bidding in respect of applications received on the basis
of existing policy. He suggested that the policy of allotment through
conpetitive bidding could be made prospective and pending

applications mght be decided on the basis of existing policy.

104. Then, there appears to be exchange of notes and

di scussion at various |evels on the question whether CW Act
needed to be amended before the proposed conpetitive bidding
becones operational or 1957 Act so that the system of conpetitive
bi ddi ng coul d be nmade applicable to all minerals covered under the o
said Act. The opinion of Departnment of Legal Affairs was al so
sought. In 2006, it appears that Mnistry of Coal comunicated to
the PMO and Cabi net Secretariat that Mnistry of Law and Justice
has advised Mnistry of Coal to initiate suitable measures for
anendnment in the 1957 Act for addressing the issue of conpetitive
bi ddi ng. A Bill to anend the 1957 Act was introduced in the
Parliament by the Mnistry of Mnes. The Amendnent Bill was then
referred to Standing Conmittee on Coal and Steel for exami nation
and for its report. On receipt of the report fromthe Standing
Conmittee in 2009, the MVDR Amendnent Bill, 2008 was passed

by both the Houses of Parlianent in 2010 and ultinmately Section
11A was inserted in the 1957 Act providing for conpetitive bidding
for allocation of coal blocks by the Central Government. Then, on

02.02.2012, rules for auctions by conpetitive bidding of coal mnes



were notified.

105. The above facts show that it took alnost 8 years in
putting in place allocation of captive coal blocks through
competitive bidding. During this period, many coal bl ocks were

all ocated giving rise to present controversy, which was avoi dabl e
because conpetitive bidding woul d have brought in transparency,
objectivity and very inportantly given a level playing field to al
applicants of coal and | owered the difference between the market o
price of coal and the cost of coal for the allottee by way of prenium
whi ch woul d have accrued to the Governnment. Be that as it may,

once it is laid dowm by the Constitution Bench of this Court in

Nat ural Resources Allocation Reference20 that the Court cannot
conduct a conparative study of various methods of distribution of
natural resources and cannot mandate one nmethod to be foll owed

in all facts and circumstances, then if the grave situation of
shortage of power prevailing at that time necessitated private
participation and the Governnent felt that it would have been

i mpractical and unrealistic to allocate coal blocks through auction
and later on in 2004 or so there was serious opposition by many
State CGovernnents to bidding system and the Governnent did not
pursue conpetitive bidding/public auction route, then in our view,
the adnministrative decision of the Government not to pursue
conpetitive bidding cannot be said to be so arbitrary or
unreasonabl e warranting judicial interference. It is not the domain
of the Court to evaluate the advantages of conpetitive bidding vis-
‘-vis other nethods of distribution / disposal of natural resources.
However, if the allocation of subject coal blocks is inconsistent with
Article 14 of the Constitution and the procedure that has been
followed in such allocation is found to be unfair, unreasonabl e,
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di scrimnatory, non-transparent, capri ci ous or suffers from

favoritismor nepotismand violative of the mandate of Article 14 of
the Constitution, the consequences of such unconstitutional or

illegal allocation rmust follow.



106. The Central Covernnment in its first counter affidavit
filed on 22.01. 2013 has stated that for the period from 1993 to
31.03. 2011, 216 allocations have been made. In the course of
argunents, |learned Attorney General subnmitted that in addition to
216, 2 coal blocks for Coal to Liquid (CTL) projects were al so

al l ocated. According to said affidavit, out of 216 allocations, 105
al | ocati ons were nade to private conpanies, 99 allocations were

made to Governnent conpanies and 12 allocations were nade to

Utra Mega Power Projects (UMPPs) and that after adjusting 24 de-

al l ocations and 2 re-allocations, a total nunber of 194 allocati ons,
including allocations to private parties, formthe subject matter of the
wit petitions. In the course of argunents, however, |earned Attorney
General subnmitted that total 41 de-allocations have already been

or der ed.

107. In the first counter affidavit filed on 22.01.2013, the
Central Government has also given the details of the procedure
adopted for allocation of the above coal blocks, in which it is stated
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that the allocations to the private compani es were made through the

Screening Commttee route. As regards allocations nade to

Gover nment conpani es, before 2001, allocations were made only

through the Screening Conmittee route but on and from 2001

al | ocati ons were nade through the Screening Conmittee route as

well as directly by the Mnistry of Coal. The allocations which were
made by the Mnistry of Coal to the Government conpanies are

referred to by the Central CGovernnent as the Governnent

di spensation route. |Insofar as UMPs are concerned, it is the stand
of the Central Government that captive bl ocks were pre-identified for
the projects, that bidders for the projects were selected as per the
conmpetitive bidding guidelines of the Mnistry of Power (tariff based
bi ddi ng) and, thus, the 12 allocations to UWPs were done by a
conpetitive method. It is further stated in the affidavit that the two
bl ocks allotted for Coal to Liquid (CTL) projects were after inviting

applications through adverti senent in 2008 and that the applications



received were considered by an inter-Mnisterial Goup (I M3 under

t he Chairmanshi p of Menber (Energy), Planning Conmi ssion and

Secretaries of Departnment of Expenditure, Mnistry of Coal

Department of Industrial Policy and Pronotion, Department of

Sci ence and Technol ogy, Mnistry of Petrol eum and Natural Gas

and Principal Advisor (Energy), Planning Conmi ssion as nenbers.

108.
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We shall first deal with the coal allocations made to the

private conpanies as well as Governnent conpanies for captive

pur pose through Screening Committee route.

109.

On 14.09.2012, while issuing notice to the Union of

India, the Court framed six questions on which answer was sought

in the counter affidavit. One of such questions was about the details

of guidelines franed by the Central Governnent for allocation of

subj ect coal blocks. In the first counter affidavit filed on 22.01. 2013,

it is stated that from 1993 until 31st neeting held on 23.06.2006, the

Screening Conmittee framed its own guidelines for allocation of

coal

bl ocks. Insofar as guidelines for 31st to 36th neetings of the

Screening Conmittee are concerned, it is stated that the Mnistry of

Coal

franmed the guidelines and these guidelines were brought to the

attention of the nenbers of the Screening Conmittee.

110.

The m nutes of the 1st neeting held on 14.07.1993

i ndi cate that the guidelines were framed in that neeting by the

Screening Commttee for the primary purpose to identify suitable

bl ocks for captive devel opnment by power generating conpani es.

The guidelines framed by the Screening Committee on 14.07.1993

read as under:

"(i) Preferably blocks in green field areas where basic
infrastructure like road, rail links, etc. is yet to be
devel oped should be given to the private sector. The
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areas where CIL has already invested in creating
such infrastructure for opening new ni nes should not
be handed over to the private sector, except on
rei mbur sement of costs.

(i) The bl ocks offered to private sector should be at
reasonabl e di stance from exi sting mnes and projects
of CIL in order to avoid operational problens.

(rii) Bl ocks already identified for devel opnent by ClL,
wher e adequate funding is on hand or in sight should



not be offered to the private sector

(iv) Private sector should be asked to bear full cost of
exploration in these bl ocks which may be of fered.

(v) Whi | e di scussing proposal s of power generating
compani es and identifying bl ocks the requirement of
coal for 30 years would be considered."

111. Inits 2nd neeting held on 13.08.1993, the Screening
Conmittee accepted that any addition to generation of power,

whet her captive or utility, anounted to value addition and, therefore,
no distinction would be nade between the two.

112. In the 3rd nmeeting held on 27.09. 1993, the Screening
Conmittee di scussed whet her the guidelines for identification of
coal blocks for the power sector were suitable for adoption in
respect of the iron and steel sector particularly in view of the
position explained by the representative of Mnistry of Steel that
requi renent of coal for iron and steel plants would be nuch |ess
than the coal required by the power plants. The Screening

Conmittee, accordingly, decided to permt sub-blocking of blocks

identified by Central Mne Planning and Design Institute Ltd.

(CWPDI L) .

113. In the 4th nmeeting dated 12.01.1994, proposals relating
to Ms. RPG Industries Ltd./Calcutta Electric Supply Corporation
Ms. Kalinga Power Corporation, Ms. Indian Al um ni um Conpany,

M's. Indian Charge Chrone Ltd., Andhra Pradesh State Electricity
Board, Ms. Devel opment Consultants Ltd., Ms. Qujarat Power
Corporation Ltd., Ms. Associated Cenent Conpany Ltd., Ms.
Hel | mrut h, Cbata and Kassabagm P.C. were considered in

continuation of earlier nmeetings. Certain blocks were identified for
all ocation to sone of these conpanies

114. Inits 5th nmeeting held on 26.05.1994, the Screening
Conmittee while considering whether any further changes were
required in the procedures being adopted for considering proposals
for captive nmining recorded that in the earlier nmeetings, the Mnistry
of Coal had been liberal in considering proposals with a viewto

make the scheme a success. In the said neeting, the Conmittee



reviewed the progress made by Ms. RPG Industries Ltd., Ms.
Kal i nga Power Corporation Ltd., Ms. N ppon Denro Ispat N gam
Ltd., Nagpur, Ms. Andhra Pradesh State Electricity Board, Ms
Tam | Nadu Electricity Board, Ms. Indian A uninium Conpany Ltd.
M's. Devel opnent Consultants Ltd., Ms. Associated Cenent
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Conpany Ltd., Ms. Hellnuth, hata and Kassabagm P.C. and M s.

Quj arat Power Corporation Ltd.

115. In the 6th neeting held on 20.01.1995, the Committee
decided to earmark Sarisatolli block and western part of Tara bl ock
for captive mining by Ms. RPG Industries Ltd. for proposed Budge-
Budge TPS and Bal agarh TPS. The proposal of Ms. Jindal Strips
Ltd. for a captive block for expansion of their Sponge Iron Plant from
2 | akh tonnes per annumto 6 | akh tonnes per annum was al so

di scussed in the neeting and it was decided that CMPDI L woul d

carry out the exercise of sub-blocking so that a suitable bl ock can

be allocated to Ms. Jindal Strips Ltd.

116. In the 7th nmeeting held on 06.06.1995, the Chairman felt
the need for fixing certain tinme linmt and |aying down correspondi ng

m | est ones otherw se there would be a tendency on the part of

devel oper of the nining block to proceed in a casual manner with

the result that the coal production would not be realized within the
required time frane. It was decided that once the bl ocks are

i dentified, t he party concer ned shoul d conpl ete necessary
formalities and should be able to apply for lease within 6 nonths. In
continuation of earlier neetings, the Screening Comittee further

consi dered the proposal of Ms. RPG Industries Ltd. for identification
of coal mining blocks for supply of coal to the proposed Budge-
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Budge TPS, Bal agarh TPS and Dhol pur TPS. In the said neeting,

the proposals of Ms. West Bengal State Electricity Board and Ms

Vi deocon Power Ltd. were al so considered.

117. In the 8th neeting held on 04.10.1995, the proposal of
Ms. Steel Authority of India Limted for captive blocks in Jharia

coal fi el ds was di scussed. The Conmittee decided to identify



Par bat pur, Mahal, Seetanala and Tasra bl ocks |l ocated in Jharia

Coal fields for captive devel opnment by SAlL.

118. In the 9th nmeeting held on 20.12.1995, the proposal of
Ms. Nippon Denro Ispat Ltd. for identification of additional coal
m ni ng bl ocks for supply of coal to the 2nd stage of the Bhadravati
TPS was di scussed. Apart fromthe above-nentioned proposal, the
other proposals were from Maharashtra State Electricity Board,

Nati onal Thernmal Power Corporation and Ll oyds Metals (Sponge

Iron Plant) and Larsen & Tourbo captive power plant, Chandrapur.
Since there were conflicting requirenents of various projects, the
Conmittee decided that the long-termcoal requirenents of various
projects of Ms. N ppon Denro |Ispat Ltd., Maharashtra State

El ectricity Board, National Thermal Power Corporation, LIoyds

Metal s and Larsen & Tourbo should be exam ned in a
conpr ehensi ve exercise so that the avail able resources are
optimally utilized. Review of the proposals of Ms. Jindal Strips -
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Sponge Iron Plant and Ms. Monnet |spat - Sponge Iron Plant was

al so undert aken.

119. In the 10th nmeeting held on 03.04.1996, the Comittee
noted with concern that out of the blocks already offered, only four
parties have taken action for devel opnent of bl ocks. The
Conmittee decided that all the identified parties should be issued a
notice to pay the exploration cost by 30.06.1996 and take action for
devel opnent of the block failing which the offer woul d be cancell ed.
120. In the 11th nmeeting held on 26/27.09.1997, the

Screening Commttee carried out a review of the progress nade so
far. It was noted that Ms. RPG Industries for Budge-Budge TPS,

Ms. Indian Al um nium Conpany Ltd. for new captive power plants

in Oissa, Ms. Associated Cenent Co. Ltd. for new captive power

pl ant at WAdi, Karnataka, Ms. Wst Bengal State Electricity Board
for higher generation for Bendel TPS and Santal dih TPS, Ms. West
Bengal Power Devel opnent Corpn. Ltd. for Bakreshwar TPS, Ms.

BLA I ndustries for 24 MNcapacity power plant in Distt.

Nar si nghpur, Madhya Pradesh, Ms. Jindal Strips Ltd. for Sponge



Iron Plant in Madhya Pradesh and Ms. N ppon Denko |spat Ltd. for
Bhadravati TPS, Stage - |, had paid exploration charges to CIL and
submitted mining plans which had been approved by the Standing
Committee of Mnistry of Coal. In that neeting, the representative

93
of Ms. N ppon Denko |Ispat Ltd. submitted that Bunder bl ock was far

away fromthe power plant as well as fromthe other two nining

bl ocks allotted to them and requested that a bl ock nearer to the
other two blocks, i.e., Baranj and Lohara Wst nmy be consi dered

for allotnment by the Comittee. Accordingly, the Conmittee
decided to allocate Monora Deep Bl ock, which is adjacent to Baran;
and Lohara Extn. (which is adjacent to Lohara West) to Ms. N ppon
Denko Ispat Ltd. The Conmittee al so discussed the proposals

whi ch were considered earlier but no final decision could be taken
The Committee decided that Utkal ‘C block in Talcher coalfield
havi ng geol ogi cal reserves of about 190 mt. may be considered for
allotment to Ms. Indian Charge Chrome Ltd. for two additiona

captive power plants at Choudhwar, O ssa. It is pertinent to
nmention that the Conmittee found that the total requirenent for al
the three units would be about 2.36 mt. and for a life of 30 years, it
woul d work out to be 71 mt. The Conmittee, however, proposed

al l ocation of Utkal ‘C block having geol ogical reserves of about 190
mt. In that neeting, Takli-Jena-Bellora block was allotted to Ms.
Ll oyds Metal s and Engi neers Ltd. and the conpany was directed to
obtain mning | ease within six nonths of issue of these nminutes. As
regards the proposal of Ms. Associated Cenment Conpany Ltd. for
expansi on at Wadi Cenent Works in Karnataka, the Conmittee
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decided to allot Bisrar block in addition to Lohara (East) allocated

earlier as the total requirenment was of the order of 3.7 mt. In the
said neeting, Ms. J.K Corp. Ltd. was allocated Gare IV/8 block with
gross geol ogical reserves of 91 mt. for their Cenment Plant at Siroh
and Khemi in Rajasthan for which their total coal requirenent was
1.23 mt.p. a.

121. In the 12th neeting held on 03.04.1998, the Comittee

al l ocated Gare-Palma |1V/2 and |1V/3 bl ocks havi ng Geol ogi cal



reserves of 100 and 110 mt. to Ms. Jindal Power Ltd. for Raigarh
TPS Stage - Il (500 MW. In the said neeting, Ms. Centra
Collieries Co. requested the Screening Conmittee for a portion of
the Takli-Jena-Bellora bl ock which had already been allotted to Ms.
Ll oyds Metal s & Engi neers Ltd. In the course of discussions, it
transpired that the total reserves in the block are higher than the
requirenent of Ms. Lloyds Metals. The Conmittee was of the view
that it was possible to allot sone of the reserves to a party other
than Ms. Lloyd Metals. The Committee noted the clarification made
by DGM (M5S) that it was possible to cut out an independent sub-

bl ock of 40 mt. coal reserves within the Takli-Jena Bellora bl ock
Accordingly, the sane was allotted to Ms. Central Collieries Co.
122. In the 13th nmeeting held on 24.08.1998, as regards the
proposal of Ms. Nippon Denro Ispat Ltd. - Bhandravati TPS I, the
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Committee was inforned that the Apex Conmittee of CIL on captive

m ni ng bl ocks had objected to allocation of Kilhoni block to N ppon

on the ground that the conpany had been changing its preference

fromone block to another block and allotnent of Kilhoni block would

not be sufficient to satisfy the conpany’ s coal requirenment for 30

years. Therefore, it was suggested that the conpany shoul d either

work the Lohara West block or enter into an agreenment with WCL

for supply of their balance coal requirenent. The Mnistry of Power,

on the other hand, indicated that they had no objection if the sane

was acceptable to the Government of Maharashtra. It was al so
indicated that in the absence of firmfigures of availability of coal and
its likely price on cost plus basis, only an in-principle agreenent

could be arrived at for linkage in lieu of the Kilhoni block. It was al so
stated that the Kilhoni block being adjacent to Baranj block would be
nore practicable for themto mne the reserves whereas WCL woul d

have to devel op the bl ock as an isolated project. The Governnent

of Maharashtra strongly supported the allocation of Kilhoni block to

t he conpany. The Director (Technical), CL and CVvD, WCL

i ndicated that the Kilhoni block was likely to be taken up in the 11th

pl an period and poi nted out sone uni que geographi cal and man-



made features of the block which, according to them would nake
the project both cost and tine intensive, resulting in very high cost
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for WCL. The Committee felt that N ppon would be better placed to

tackl e these probl ens. It was finally decided that Ms. N ppon
Denro Ispat Ltd will work Baranj |-1V, Manora Deep and Kil hon
Bl ocks for mining coal for Bhadravati TPS, Lohara West and
Lohara West Extension blocks will be withdrawn fromthe party and
no further request for change or nodification of blocks nade by the
party will be consi dered.
123. The Conmittee had decided in the 12th nmeeting to
al | ocate southern portion of Takli-Jena-Bellora block to Ms. Centra
Collieries Co. Ltd. In the 13th neeting, the representative of Ms.
Central Collieries Co. Ltd. requested that a decision on allocation of
a small portion of Kilhoni block should be taken. It was infornmed to
the Committee that the area identified at Kilhoni by the conmpany
was actually a different |ocation, and that location did not form part
of the identified blocks for captive mning.
124. Inits 14th nmeeting held on 18/19.06.1999, the
Screening Conmittee decided as foll ows:
"(i) The Adnministrative Mnistries will assess the
soundness of the proposals in consultation with the
State Govt. bef ore sendi ng their
comrent s/ recommendati ons to the Screening
Conmittee for consideration of allotnent of a captive
m ni ng bl ock; and
(ii) The Adninistrative Mnistries should consult State
CGovernnments as well as use their own agencies for
assessing the progress of the inplenentation of end
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use plants for which blocks have al ready been allotted
by the Screening Cormittee and send a report to the
Screening Conmittee for further action.”
124. 1. In the said neeting, Adviser (Projects), Mnistry of Coa
informed that a policy has been framed that captive nining block
producing less than 1 mt. of coal per annum from an opencast
bl ock and less than 0.25 mt. of coal per annumfrom an

underground bl ock will not be considered for allotnent. The

Conmittee agreed to adopt the above policy. In that neeting, the



Committee decided to withdraw the Gare-Palma |V/ 4 block allotted

to Ms. Phoenix Cenment Ltd. The block Gare-Palma I1V/8 allotted to

Ms. J.K Corp. Ltd. was also withdrawn due to non-seriousness of

the party in the matter.

124.2 In the 14th neeting, the proposal of Ms. Mpnnet |spat
Ltd. for a new Sponge Iron plant in Keonjhar area of Orissa of 1.2
nmllion tonnes of capacity for which the requirenent of 2.2 mt. of
raw coal has been indicated, was discussed. This plant will have a
CPP of 40 MWin the 1st phase. The party requested for Ukal-B2

bl ock in Talcher coalfield having 106 mt. of reserves. The party
informed that the existing plant capacity of 1 |akh tonnes is being
expanded to 3 | akh tonnes by March, 2000 and to 5 | akh tonnes

beyond that. During discussion, CVMD MCL was of the view that

Chendi pada block is likely to have better grade of coal and

suggested to the party in preference of Utkal B-2 bl ock. However, >
the party insisted for Ukal B-2 block and the sane was allotted
subject to the condition that the party nust achieve financial closure
within one year of allotnent of the block, failing which the all otnent
will be withdrawn.

124. 3. As regards the proposal of Ms. Jayaswal Neco Ltd. for
their Sponge Iron Plant, the party had earlier requested for Gare-
Palma IV/6 and |V/7 blocks for neeting their Sponge Iron Plant and

a captive power plant. Now, they requested for allocation of IV/ 4

and IV/8 bl ocks as the same have been withdrawn from other firns.
Accordingly, the same were allotted to Ms. Jayaswal Neco Ltd

124. 4 The Brahmadi ha bl ock was allotted to Ms. Castron
Technology in the 14th neeting. The Committee noted that the mne

did not fit in the criteria of captive block as per its latest guidelines,
but decided to nake the allocation in view of the fact that the
reserves could either be pernmitted to be exploited by a private party
or lost forever.

125. In the 15th neeting held on 06.03.2000, Ms. Jinda

Strips Ltd. had subnitted a request for a block in Talcher coalfield to
nmeet the requirement of sponge iron plant of 2 mt. capacity. In

January, 2000, the party made an application for allocation of Utka



D bl ock in MCL having geol ogi cal reserves of 190 mt. for their

proposed sponge iron plant of 1 mt. capacity requiring clean coal of
1.2 mpa. The party also proposed to set up a washery of 3 mt.

i nput capacity. The requirenent of the block was proposed by the
party for working the sponge iron plant and the CPP for a period of
50 years. In the course of discussion, it was pointed out that

al | ocation of block for captive mning is generally nmade on the basis
of 30 years’ requirenent whereas the party had requested for

al | ocation of block on the basis of 50 years requirenent for their
sponge iron plant. It was also indicated that the total requirenment of
coal for 30 years life period of the project worked out to be 90 mt.
for which a geol ogi cal reserve of about 120 mt. should be

adequate. The estinmated reserve of Utkal D block was about 190

mt. and was, therefore, higher than the probabl e requirenent. The
representative of Mnistry of Steel indicated that coal block having
geol ogi cal reserve of about 125 mt. would be adequate. Yet, the
Conmittee decided to allot Ukal D block in principle to Ms. Jinda
Strips Ltd. but this was cancelled in the 16th neeting.

125. 1. The proposal of Ms. Prakash Industries was rejected in
the 14th nmeeting in view of the conpany’s reference to BIFR and the
party enjoying coal |inkage of 0.76 mt. for their existing plant. In
Novenber and Decenber, 1999, they inforned that they had a

linkage of 0.5 ntpa only and that they proposed to devel op an

underground mne for the balance 0.5 ntpa. The Conmittee in the 100
15th neeting decided to allocate Choita bl ock, having geol ogica
reserves of about 60.00 mt. to Ms. Prakash Industries.

125. 2. In the said neeting, Ms. Raipur Alloys & Steel Ltd. had

requested for allocation of Choita block for their sponge iron plant at
Siltara, Raipur, the capacity of which was proposed to be expanded
fromthe existing 60,000 tpa to 3 | akh tonnes per annum and for a
captive power plant of 18 MW That bl ock was not in the identified

list of captive mining. Accordingly, they revised their request for

all ocation of Gare Palma IV/7 or any one of the three blocks in Gare



Palma, i.e., IV/7, IV/I6 and IV/8 in order of preference. The
Conmittee decided to allocate Gare Palma IV/7 to Ms. Raipur

Alloys & Steel Ltd. with coal reserves of 156 mt. which is on the
much hi gher side than the requirenent of the conpany.

126. In the 16th neeting held on 31.05.2001, Ms. Oissa

M ni ng Corporation Ltd. was allotted Ukal D block for generation of
power through Orissa Power Ceneration Corporation

127. In the 17th neeting held on 28.11. 2001, the request of
Ms. GVK Power Cowi ndal Sahib Ltd. for allotnment of Tokusud coa

bl ock for their proposed 2 x 250 MW power plant was consi dered

and Tokusud North block was allotted to them
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128. In the 18th nmeeting held on 05.05.2003, the Screening

Conmittee, for the first time, considered the issue of deternning
inter se nerit of applicants for the same block as well as certain
other issues to bring in transparency and felt that guidelines for
determining inter se priority anong clains for bl ocks between public
sector and private sector for captive use and between public sector
for non-captive use and private sector for captive use need to be
evol ved. The Chairnman of the Committee put the follow ng few

general guidelines for consideration

(1) The bl ocks in captive list should be allocated to an
applicant only after the sane have been put in the
pubi ¢ domain for a reasonable tine and not
i medi ately upon their inclusion in the list of block
identified for captive mning, so as to give an
opportunity to interested parties to apply for the sane
and nmake the process nore transparent. The need for
giving very cogent and detail ed reasons before
wi thdrawal of a block fromcaptive list by CIL was al so
enphasi zed.

(i) The Adninistrative Mnistries were requested to
apprai se the projects fromthe point of view of the
genui neness of the applicant, techno-econonic
viability of the project and the state of
prepar edness/ progress in the project while indicating
the quantity and quality of coal requirenment of the
proj ect and recommendi ng all ocation of captive bl ock
to the applicant. In case there were nore than one
applicant for the same bl ock the Adm nistrative
M ni stry should rank them based on the project
apprai sal and the past/track record of the applicant
wi t hout necessarily naming the block to be allotted.
This would facilitate the Screening Committee in
allotting a suitable block to the applicant nore



obj ectivel y.

(iii) Only those power projects would be considered for 102

al l ocation which are included in the Xth Plan Peri od.

128. 1. The above guidelines nmet with general approval

The Screening Committee al so decided that while recomendati ons

of the State CGovernnments would continue to be taken into

consi deration, the same would not be taken as pre-condition for

entertaining the application by it. In that neeting, the two bl ocks-

Bandhak (East) and Bandhak (West) were also included in the Iist of

captive bl ocks.

129. In the 19th neeting held on 26.05.2003, various projects

were revi ewed.

129. 1. In that neeting, the Conmittee all ocated Bandhak

(West) to Ms. Shree Baidyanath Ayurved Bhawan Ltd. Simlarly,

Ms. Fieldmning & Ispat Linmited was all ocated Warora (Wst) and

Chi nora bl ocks.

130. In the 20th neeting held on 06.06.2003, the Committee

di scussed the matter of allocation of captive mning blocks to small

Geenfield projects or to applicant conpanies who did not have well

known track records in the sectors approved for allocation of captive

bl ocks for mining of coal. It adopted a policy that for such snall

projects the Conmttee instead of straight away allocating the bl ock

the Conmittee would reserve the bl ock and offer a tenporary
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tapering |inkage through CIL for achieving financial closure and

devel opnent of the end-use project first. The allocation of the bl ock
woul d be nmade subject to the applicant conpany achieving the

project mlestones submitted by themto the Conmttee, and after
financial closure is achieved.

130. 1. In that neeting, Ms. Jindal Steel and Power Limited
requested for allocation of Ukal B-1 block for their sponge iron
production, 200 MW of captive power generation, steel plant and

ferro alloy plants to be set up in two phases. The Screening

Conmittee decided to allocate Ukal B - 1 block to that company for



excl usive and captive use of the entire coal produced fromthe bl ock
in their own project in the end-use plants.

130. 2. Ms. Usha Beltron Ltd. requested for allocation of a

bl ock for their sponge iron and power plant. CIL had recomended

al | ocati on of Kathautia UG bl ock for their expansion project.
Accordingly, the Conmittee allocated the sanme subject to the

exi sting linkages of coal from ClL continuing.

130. 3. The Conmittee al so di scussed the proposals of Ms.
Shyam DRI Power Ltd. for allocation of Radhi kapur bl ock and M s.
Neepaz Metalics Pvt. Ltd. for allocation of Patrapara block. In both
the cases, it was found that the size of the block is larger in
conparison to the need. However, the applicants stated that while
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geol ogi cal reserve in the block may be |large, the recoverable

reserve woul d be very nuch |less. Accordingly, the bl ocks were

al l ocated provisionally to themfor detail ed exploration/prospecting

pur poses.
130. 4. In that neeting, Ms. Anbuja Cenent requested for
al l ocation of Baranj IIl and IV block for their new as well as

expansi on of existing cenent plants. Though the Government of

Mahar ashtra supported the proposal, the representative from

Mnistry of Power stated that there are two contenders for the Baranj
bl ocks and the Mnistry of Power is considering and eval uating the
case. He stated that decision on allocation of Baranj | to IV could be
deferred by one nmonth by which time the Mnistry of Power would

be in a position to give their views. However, the Screening
Conmittee decided to allocate Baranj II1 and IV blocks to Anbuja
Cenent Ltd. subject to any order of the High Court in the matter.

131. In the 21st neeting held on 19.08.2003, the issue of
conpetitive bidding was raised. On this, the Screening Committee

felt that further guidelines need to be evolved for allocation of blocks
and conpetitive bidding should also be |ooked at. In that neeting it
was also felt by the Cormittee that coal being only one of the inputs
of end-use projects, other matching inputs should al so be

consi dered before allocation of a coal block
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132 Significantly, the guidelines franed and applied by the

Screening Conmmittee for the period from 14.07.1993 (1st neeting)

to 19.8.2003 (21st neeting) are conspicuously silent about inter se
priority between the applicants for the same bl ock. In the 18th
nmeeting, the Screening Conmittee considered the issue of

deternmining inter se nmerit of applicants for the sanme bl ock as wel

as certain other issues for bringing in transparency. The Screening
Conmittee felt that guidelines for determining inter se priority

anong clainms for block between public sector and private sector for
captive use and between public sector for non-captive use and

private sector for captive use need to be evol ved. However, no
guidelines for deternmning inter se priority of applicants for the sane
bl ock was evol ved. The gui delines also do not contain any objective
criterion for determining the nerits of applicants and |lack in healthy
conmpetition and equitable treatnment. In the first counter affidavit
filed by the Central Governnent, it is adnmitted that fromthe 1st
meeting (held on 14.07.1993) to the 21st Meeting (held on

19. 08. 2003), the guidelines did not deal with the subject of
determining inter se priority between applicants.

133. As regards 26 coal blocks allocated to private

conpani es pursuant to the reconmendations of the Screening

Conmittee for the period from 04.11. 2003 (22nd neeting) and
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18.10. 2005 (30th meeting), the Attorney General subnits that the

Screening Committee had devised guidelines to deternmine inter se
priority anongst applicants for the sane block. It is also subnitted
that the recomendati ons were nmade by the Screening Committee

after consideration of each application and assessnent of each
applicant’s nerits in terns of the criterion laid down in the

gui del i nes

134. The counter affidavit filed by the Central Governnent
on 22.06.2013 at pages 102-159 deals with this period. The
conpi l ation ( Vol ume 3-B) cont ai ns material s rel ating to

recomendat i ons made by the Screening Cormittee for allocation

of coal blocks to private conpani es pursuant to its 22nd neeting to



30th neeting held between 04.11. 2003 and 18. 10. 2005. It
transpires fromthe nmaterials placed on record that there was boom

in the iron and steel sector at that tinme. The Screening Comittee

was usually required to consider 3-4 applicants for each bl ock

Though the guidelines required that a captive bl ock cannot be

al l ocated as replacenment for a linkage and that coal bl ocks can only

be allocated for specific projects and not as back up in general and

addi tional guidelines also provided that Central PSU was to be

accorded priority over State CGovernnent PSU if all other factors

(like suitability of coal grade, techno-economic viability/feasibility of
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the project, state of preparedness of the project, etc.) were equa

but a careful |ook at these guidelines show that they do not |ay down
any criterion for evaluating the conparative nerits of the applicants.
As a matter of fact, the guidelines applied by the Screening
Conmittee are totally cryptic and hardly neet the requirenent of
constitutional nornms to ensure fairness, transparency and non-

di scrimnation.

135. In the 23rd neeting held on 29.11.2004 for Bel gaon coa

bl ock, three applicants, nanely, (i) Ms. Chandrapur |spat Ltd., (ii)
Ms. Gupta Metallics and Power Ltd. and (iii) Ms. Sunflag Iron and
Steel Ltd. had applied. The particulars of these three applicants
have been noted by the Screening Committee but besides that there

is nothing to indicate as to why Ms. Sunflag Iron and Steel Ltd. was
found nore nmeritorious than the other two applicants. It is pertinent
to note that Mnistry of Steel had supported the proposal of both
Gupta Metallics and Power Ltd. and Sunflag Iron and Steel Ltd. The
consideration of inter se nmerit appears to be ad-hoc. There is no
compar ati ve assessment of the nerits of the applicants. There is so
much of ad-hocismin consideration of the applications that in every
nmeeting, the guidelines were altered.

136. In the 24th neeting held on 09.12. 2004, the Screening
Conmittee altered the norns by shifting insistence on achieving
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financial closure of the end-use projects to sone appropriate stage



after the mning plan approval. In that neeting, the Screening
Conmittee was infornmed that the proposal to allow di sposal of coa
produced during devel opnent phase of the nine has been

approved by the Governnent. In that neeting, the Comittee
consi dered allocation of Brinda, Sisai, Dunri, Meral, Lohari, Mitra,
Kot r e- Basant pur and Pachno bl ocks. Applications were received
fromMs. Abhijeet Iron Processors Pvt. Ltd for allocation of Brinda,
Sisai, Dunri, Meral and Lohari blocks, Ms. Neelachal Iron and

Power Ltd. for allocation of Brinda, Sisai and Dunri bl ocks, Ms.
Bajrang Ispat Pvt. Ltd. for allocation of Dunri, Brinda and Sisa

bl ocks and M's. Pawanjay Steel and Power Ltd. for allocation of

Dunri and Brinda bl ocks. The Screening Committee noticed that

anong applicants conpeting for Brinda and Sisai, Ms. Abhijeet Iron
Processors Pvt. Ltd., applied way ahead of others, its requirenent
was |large and it has a good track record and Mnistry of Steel had
recommended its case. The other applicants, viz., Ms. Bajrang
Ispat and Ms. Pawanjay Steel were |later applicants. The
requirenent of Ms. Bajrang was snall and sub-bl ocki ng was not
desirable while Ms. Pawanjay had not yet given the required details

to Mnistry of Steel. For Meral, Ms. Abhijeet was the only applicant.
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The Screening Conmittee decided to allocate Brinda, Sisai and

Meral blocks to Ms. Abhijeet Infrastructure Private Ltd.

136.1 In the sane neeting, Ms. Jayaswal Neco Ltd.
was al located Moitra bl ock in place of Jogeshwar and Choritand-

Tilaya, already allocated to them Lohari bl ock was allocated to Ms.
Usha Martin Limted subject to the views of Mnistry of Steel. It is
important to mention that Lohari coal block was acquired under the

Coal Bearing Acquisition Act. The Conmittee noted that
t he

transfer nodalities were yet to be worked out in details.
136. 2 The Screening Conmittee in 24th neeting noted the
particul ars of each applicant but how each applicant nmet such

paranmeters is neither mentioned nor are they discernible.

*



137 Inits 25th neeting held on 10.01. 2005, the Screening

......... The sizes of blocks in terns of reserves are large and the individual requirenents
of the sponge iron/stee
producers were conparatively smaller. Al the neritorious applicants deserve to be given capt
ve coal
In order to accommodate all the meritorious and deserving cases, these blocks would need to be
sub-di vi ded whi ch
woul d result in enornous | oss of coal between barriers because of statutory and practical mn
ng conditions.
Therefore, to sub-block the larger blocks as an alternative for accomodating all the deservin
g cases had to be
ruled out. The second alternative was of grouping the deserving cases, so that they can forma
joint venture
conmpany, an SPV for mning of coal and carry out the coal mning jointly in the allocated bl oc
k. This alternative
was al so presented to the applicant compani es, but nmost of them had expressed reservations on
grounds like cultura
and adm nistrative differences anong the constituents of the joint venture conpany, inherently
because they were
conpetitors, the joint venture conpany woul d be off bal ance-sheet and may not attract sufficie
nt |ending, there
could be intersee slippages in devel opnent of the end-use projects and injection of equity by
the constituents which
could jeopardize the mning project and would not |lead to production at an early stage. A nunb
er of other simlar
obj ections to the formation of joint venture conpany or nining through SPV were put forward by
a nunber of
applicants. This alternative also, therefore, had to be left alone. It was then discussed that
for each natural bl ock,
one applicant conmpany who had the highest stake and which was likely to take up proper m ning
at the earliest,
coul d be designated the Leader conpany and allocated a captive block and a group of other neri
tori ous conpani es
coul d be nom nated as associ ated conpani es for supply of coal by the | eader conpany to these d
esi gnat ed
associ ates. The anount of coal to be supplied by the | eader company to the associate conpany w
oul d have a
ceiling deternmined by the assessed requirenent of the associate conpany, after deducting the
i nked quant um of
coal given by CIL/its subsidiaries. The | eader conmpany would comrit to supply the ceiling anou
nt of coal to the
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associ at e conpany dependi ng upon its requirenents i.e. as and when the plant of the associate
conpany cones up,
its requirenments would be nmet upto the I evel of ceiling quantum by the | eader conpany. The yea
rly percentage of
satisfaction through this supply would be in the sane proportion as the rated production capac
ity of the mne, to be
approved during the mning plan, to the total of the assessed requirenents of the | eader (afte
r fully protecting earlier
all ocation, if any) and the associ ated conpani es attached to a coal block. In the alternative,
this supply of coal from
the | eader conpany to the associ ated conpani es coul d be done through MCL al so where dependi ng
on the actua
requi renent of the associate conpany, subject to the ceiling, ML would add service charge, ga
ther coal fromthe
| eader conpany and supply the sanme to the associate conpany. In either of these cases, coal wo
uld be transferred
fromthe | eader conpany to the associate conpany at administratively determi ned transfer price
and not at any free
mar ket price or notified price of CIL, as this arrangenent is in lieu of giving coal blocks to
t he associ ate conpani es
and their taking up captive mining thenselves. This adnministrative transfer price would be det
erm ned by Mnistry
of Coal through its sub-committee headed by Addl. Secretary (Coal). Having deci ded as above, t



he Screening

Conmittee proceeded to select the | eader and the associ ate conpani es.
....... To sumup, the follow ng conpani es were found deserving of allocation of coal blocks a

ongwith their status

Bl ock
at us
Ut kal A
Tal abira |
Bi j ahan
eader Conpany
stry of Coa
their assessed
t equal to the
Radhi kapur
ader Company
(Vest)

stry of Coal, so that
ssessed requirement after
oci ate conpanies in the
Radhi kapur
ader Conpany
(East)
stry of Coal, so that

ssessed requirenment after

oci ate conpanies in the

To the extent possible,

bl ocks sought by
t hem
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Commi ttee considered allocation of five coa

Name of the Conpany St

To be nerged with Gopal prasad for

M ning by MCL as one nine or by

Jindal Thermal Power Ltd./

Jindal Vijayanagar Ltd. and include

Jindal Stainless Steel Ltd. as a |linked Consuner
or an associate. Final decision and details

to be taken up in the Mnistry of Coal

NLC

Priority linkage to be given for supply of coa
to conpanies to be worked out in the Mnistry

of Coal so that their yearly satisfaction |eve
based on their assessed requirenment after
adjusting the linkage is about equal to

t hose conpani es in the other bl ocks.

Bhushan Limted L
Associ ate conpanies to be worked out in the Mni
so that their yearly satisfaction |evel based on
requirenent after adjusting the linkages is abou
associ ate conpanies in the other block.

Rungta M nes Le

Associ ate conpanies to be worked out in the Mni
their yearly satisfaction |evel based on their a
adjusting the |linkages is about equal to the ass
ot her bl ock.

Tata Sponge lron Ltd. Le

Associ ate conpanies to be worked out in the M ni
their yearly satisfaction |evel based on their a
adjusting the linkages is about equal to the ass

ot her bl ock.

| i nkaged/ associ at e conpani es woul d be grouped in the

bl ocks in the MCL

area. Thirty applicants made presentations before the Committee.

Many of these applicants were neritorious.

The size of these

bl ocks was | arge conpared to the requirenment of the applicants.



The Screening Conmittee decided that for each such bl ock, one

appl i cant conpany who had the hi ghest stake and which was likely

Fol | owi ng conpani es were considered to be included as associ ate conpani es or for |inkages:

1) Jindal Stainless Steel Ltd.
2) Ori ssa Sponge Iron Ltd.

3) SMC Power Generation Ltd.

4) OCL India Linited

5) Shree Metalliks Linited

6) Scaw I ndustries Limted

7) Deepak Steel & Power Limted
8) SPS Sponge lron Linited

9) Shyam DRI Power Linited

[ However, subsequently after the long-termlinkage of Aditya Al um niumwas reveal ed from
records, the other three conpanies who substantially nmet with the criteria enployed for select
i on

of the above associate conpanies, were found includable w thout nuch change in percentage
satisfaction of the earlier deternined associate conpani es. These conpani es are:

10) Mahavir Ferro Alloys Ltd.
11) Nal wa Sponge Iron Ltd.
12) Bajrang Ispat Private Ltd.]

The conpani es whose cases were not decided in their favour for the five captive bl ocks
under consideration, are as foll ows:

i N.T.P.C

ii. Bengal Sponge Iron Ltd.
. Mundra SEZ

iv. Gujarat Electricity Board
V. | NDAL

Vi . OPGENCO

Vii. Madhya Utilities & I nvestment Ltd.
viii. Deo Mnes & Mnerals P Ltd.
i X. Madhyadesh paper Limted

X. Sunf | ag

Xi . Adi tya Al umi ni um ( H NDALCO)
Xii. Jai swal Neco

Xiii. VBEB

12
to take up proper mning could be designated the | eader conpany

and allocated the block and a group of other conpanies could be

nonm nated as associ ate conpani es for supply of coal by the |eader
company to these designhated associ at es. I n our opinion, such
procedure is apparently in contravention of the statutory provision
contained in Section 3(3)(a)(iii) of the CW Act. Mreover, the
arrangenent of consortium of conpanies violates Section 3(3)(a)(iii)
of the CW Act as the | eader conpany supplies the associate share

of coal to the associate conpany at a price (though the price is

determ ned by the Government). Wnning or mning of coal by such



conmpany is inpermssible under the CW Act. The rul es of gane

were changed to adjust |arge nunber of applicants whose
applications woul d have been otherwi se rejected as their coa
requirenent was far less than the coal available in the coal block
However, in order to accommopdate these applicants, a novel idea of
choosing a | eader conpany and associ ate conpani es was evol ved

whi ch, as indicated above, is inpernissible under the CW Act. The
merits of 13 conpani es whose applications were rejected have not
been conparatively assessed with the 17 conpanies (5 | eaders and

12 associ at es) whose appl i cations wer e accepted and

recommended for allocation to the Central Governnent.
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138. Inits 26th neeting hel d on 01.02. 2005, the Scr
eeni ng

..... Consi dering the financial soundness of the conpanies, status of advance action taken
requi renent of the
end-use projects already put up, the likelihood of setting up of the entire capacity of the en
d-use projects and the
support of the Mnistry of Steel and/or Power and the support of the State Government the fol
OW ng conpani es
were selected by the Screening Committee for allocation of coal from captive blocks on the pat
tern simlar to the
bl ocks in MCL area considered by the Screening Conmittee in its neeting held on 10. 1. 2005.

1. Anj ani Steels Pvt. Ltd.

2. H ndustan Zinc Linited

3. Chattisgarh Electricity Conpany Ltd.
4. I nd Agro-Synergy Ltd.

5. | spat Godavari Ltd.

6. Jayaswal Neco Ltd

7. Jindal Steel and Power Ltd.

8. MSP Steel and Power Ltd.

9. Nal wa Sponge Iron Ltd.

10. Nav Bharat Coal fields Pvt. Ltd.
11. Prakash Industries Ltd.

12. Sri Bajrang Power and |spat Ltd.
13. Sri Nakoda |spat Ltd.

14. Sunflag Iron & Steel Co. Ltd.
15. Vandana d obal Ltd.

It was decided to allocate coal fromthe captive blocks in the sane way as deci ded
n case of blocks in
MCL area, the Conmittee proceeded to listing out the possible | eaders fromanong the sel ected
conpani es and
listed out the follow ng possible | eaders:

H ndustan Zinc Ltd.

Chhattisgarh Electricity Conpany Ltd.
Jayaswal Neco Ltd.

Jindal Steel & Power Ltd.

Prakash I ndustries Ltd.

Sunflag lIron & Steel Co. Ltd.

curwNE



7. Consortium of Nav Bharat Coal fields Pvt. Ltd.
Ind Agro Synergy; |spat Godawari, Sri Bajrang Power & |spat Ltd.
Sri Nakoda I|spal Ltd., Vandana d obal Ltd.
It was decided by the Conmittee that detailed fornulation of group
s or ‘common pool
for allocation of coal/blocks in line with the di spensation being contenpl at
ed in MCL bl ocks, wll
be worked out by the Mnistry of Coal. In this regard, it was decided that t
he follow ng three
alternative fornmulations for mning and distribution of coal by the group fr
om the captive mne
appear wor kabl e.
i) Formati on of a Consortium conpany which will nine coal an
d distribute
anong the consortium nemnbers.
ii) If no consortium energes by consensus, a |eader may be id
entified in the group
who will do mining of coal and distribute it anmong the nenbers of the group
at a transfer price to
be fixed by a Cormittee in the Mnistry of Coal.
iii) If the group nenbers and | eaders are not agreeable to a d
irect dealing with each
other, they being conpetitors anong thensel ves, the subsidiary (here SECL) o
f CIL operating in
that area shall undertake distribution of the coal to the associate conpanie
s at the transfer price
fixed by a Committee in the Mnistry of Coal
M nistry of Steel raised the issue that a nunber of conpa
nies have, in their
presentations, nentioned the capacity of the end-use projects in excess of w
hat has been
recommended by the Mnistry of Steel and a view has to be taken on the sane.
Further it was

114
Committee considered allocation of five blocks in SECL area.

Twenty-five applicants had applied for these bl ocks. Ten applicants
who had subnitted their applications after the cut-off date were
rejected. The remaining fifteen were chosen for allocation on the
same lines as was done in the 25th neeting for allocation of coa
blocks in the MCL area. O these 15 applicants, the Screening
Conmittee listed out seven conpani es as possible | eaders for 5

bl ocks. The procedure followed in the 26th nmeeting suffered from
the flaws simlar to recommendati ons nade by the Screening
Conmittee in its 25th neeting. Moreover, the minutes of the 26th
meeting reveal that the Mnistry of Steel raised the issue that a
nunber of conpanies have, in their presentations, nentioned the
capacity of the end-use projects in excess of what has been
recommended by the Mnistry of Steel. It is further seen that the
representative of the concerned State Governnent had stated that
the ground realities of the projects needed to be verified and the

capacities of the end-use plants and coal requirements of such



projects is required to be confirned, but despite that, the Screening

Conmittee proceeded to list out the possible |eaders from anong

al so observed that a nunber of conpani es have rai sed the proposed capacity of their end-use
projects after the cut-off date of 28.6.2004. On this, representative of the State Governnent
st at ed

that the ground realities of the projects need to be verified and the capacities of the end-us
e plants

and coal requirenents of such projects require to be confirmed. Therefore, the Screening
Conmittee decided that a Cormittee of the representatives of the Mnistry of Steel and Mnistr
of Power, Government of Chhattisgarh and the Mnistry of Coal will sit in a nmeeting and assess
and firmup the capacities and coal requirenent. The Meeting would be convened in the Mnistry
of Coal
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the sel ected conpanies, viz., 1. Hi ndustan Zinc Ltd.; 2. Chhattisgarh

El ectricity Company Ltd.; 3. Jayaswal Neco Ltd.; 4. Jindal Steel &
Power Ltd.; 5. Prakash Industries Ltd.; 6. Sunflag Iron & Steel Co.
Ltd.; and 7. Consortium of Nav Bharat Coalfields Pvt. Ltd., Ind Agro
Synergy Ltd., Ispat Godawari Ltd., Sri Bajrang Power & |spat Ltd.
Sri Nakoda |spat Ltd. and Vandana d obal Ltd. Mor eover, t he
Screening Conmmittee did not assess the capacities and coa

requi renent of these conpanies. The Conmittee decided that
detailed fornul ation of groups or ‘comon pool’ for allocation of
coal/blocks in line with the dispensation being contenplated in MCL
bl ocks will be worked out by the Mnistry of Coal. In our view, the
expression ‘a conpany’ occurring in Section 3(3)(a)(iii) of the CW
Act does not cover "consortium of conpanies" or "fornulation of
groups” or "conmmon pool ". The decision of the Screening
Committee to reconmend all ocation of coal blocks to consortium of
conmpani es or formulation of groups or common pool is in
contravention of Section 3(3)(a)(iii) of the CWN Act. CWN Act
pl aces enbargo on granting the | eases for winning or mning coal to
persons other than those nmentioned in Section 3(3)(a)(iii).
Consortium of conpanies surely falls outside Section 3(3)(a)(iii).
The statutory schene of the CWMN Act generally and Section
3(3)(a)(iii) in particular have been given a conplete go-bye in the
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procedure foll owed by the Screening Conmttee and finally by

issuing allocation letters to one | eader conpany with obligation to
share associate’s share of coal to the associate conpany at a price

det erm nabl e by the Governnent.



139. In the

* k%

* k *

27t h meeting hel d on 01.03. 2005, the

The above subm ssions of various conpani es who nmade presentation before the Screening
Conmittee were deliberated by the menbers of the conmmttee in details and with the support of

t he

representatives of the state governnents concerned,

stries, such
as Mnistry Steel
olicy and

M ni stry Power,

Pronmotion) and the Mnistry of Railway and ot her nenbers,

n favour

of the conpani es nentioned agai nst
adopted in

case of the blocks in MCL and SECL

i) North Dhadu (670 nt.)

ii) Bundu

iii) Ar dhagram
iv) Par vat pur
V) Gondul par a

representatives of the adm nistrative mn

M nistry of Commerce and Industries (Deptt. of Industrial P

al l ocation of the follow ng bl ocks i
each in line with consortiun | eader and associ ate approach
areas, was decided: -

- Tata Power - Leader
Subject to their studying the details and nmaking

avail able their views to Mn. of Coal who woul d
then take an appropriate decision in the matter.

M 's. Adhuni k Al oys and Power Linited]

Ms. Pawanjay lron and Steel Ltd. ] Associ at es
M s Jharkhand | spat Ltd. ]

-Rungta M nes Ltd Leader/ consorti um
Jai Balaji Sponge Ltd.

-Sova |spat Ltd. Leader
- Bengal Sponge |Iron Manufactures

M ni ng Ltd.
El ectrosteel s Casting Ltd.

- Tenughat Vi dyut Ni gam Ltd.
- Danpdar Vall ey Corporation Ltd.

TVNL laid claimto Gondul para on the assertion that since they have the adjoining block of Bad

an, it
woul d save coal if the two are mined together. CVWPDIL clarified that there had to be two separ
ate m nes
| ooking to the geography of the block and, therefore, the question of coal saving does not ari
se. It was
deci ded to share the produce between DVC and TVNL. Leader would be decided in the Mnistry of
Coal .
Vi) Pi r pai nti - Bar ahat - Shyam Sel Ltd
- Rashm Cenent Ltd.
vii) Mahan - Ms. Hindalco (subject to confirmation by Govt. of Madhya
Pr adesh)
vViii) Gur ha (East) -Ms. Marudhar Power Pvt. Ltd.
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Screening Committee considered allocation of blocks in the CCL
* Kk k%

area while in 28th neeting hel d on 15.04. 2005, the Conmittee

i X) Dunri - Neel achal Iron & Power Ltd.

- Bajrang Ispat Pvt. Ltd.



6. In regard to the decision taken on allocation of Mahan coal block to Ms Hindalco s
nce the

representative of Govt. of Madhya Pradesh nmde repeated request to consider to allocation of t
he bl ock in

favour of the Madhya Pradesh State M neral Devel opnent Corporation Linited, it was observed by
t he

Chai rman of the Screening Conmittee that allocation of Mahan block to Hindalco is likely to le
ad to

substantial value addition and econonic activities in the state generating considerable revenu
e to the State

exchequer. The State M neral Corporation can ask for other blocks such as Anelia and Anelia no
rthin

the vicinity of the Mahan bl ock. However, considering the overall position, it was decided tha
t it would be

appropriate to have the views of the Govt. of Madhya Pradesh on the sanme. It was deci ded that
within a

ClL subsidiary area, production fromthe blocks, instead of a one to one relation between the
| eader and

the associates, it could be pool ed and shared anongst the associ ate conpanies via the local C
L

subsidiaries. The coal fromthese bl ocks woul d be mined by the designated | eader and transferr
ed at a

price to be deternined adninistratively as in the case of MCL and SECL bl ocks.

The i ssue of change of the area of the Gare-Palma-1V/1 bl ock which was allocated to Ms. Jinda
| Steel and

Power Ltd., by the allocatee conpany thensel ves was al so di scussed. The details of the case wa
S

expl ai ned before the Screening Cormittee. It was stated that Ms. Jindal Steel & Power Limited
had

shifted the area of the block to cover an adjoining area containing a coal reserve of about 15
mllion tonne

bet ween the border of the State of Orissa and bl ock boundary which is in the State of Chhattis
garh. On the

ot her side, a portion of the block containing a reserve of about 36 million tonne under forest
cover and

human habitati on has been I eft out matching the acreage of the changed area with the acreage a
rea of the

bl ock allocated to them It was pointed out by CMPDIL that the area between Orissa border and
bl ock

boundary whi ch has been covered by Ms. Jindal Steel and Power Ltd., could not form an indepen
dent

bl ock and shoul d have been included earlier in the area of Gare-Palma-1V/1. It was al so stated
that Ms.

Jindal Steel and Power Ltd., have already obtained a | ease over the area which contains the un
-all ocat ed

area covered by themwith the approval to the mning plan and previous approval by the Centra
Government for grant of mining lease. In view of the sane it was held by the Conmittee that it
was an

error both on the part of the Government and the Conpany and this needed to be regularized. Th
ereafter,

it was decided that Ms. Jindal Steel and Power Ltd. should mine the left out area of the bloc
k under forest

cover and human habitation while mining the reserve in the extra covered area. Accordingly, th
e

representatives of Ms. Jindal Steel and Power Ltd. were called before the Conmttee and they

wer e

i nformed that they should work the entire area of the block including the forest area and the
area under

vill ages and also the additional area in question which has been covered by them and they shou
Id give

details of the whole area and its coal reserves to the CWDIL and Mnistry of Coal and the mn
ing plan be

accordingly revised and consi der ed.

*k k%

i) Patrapara
Looking to the size of the project, investnent involved etc. it was decided that the |eadersh



p should go to

Ms. Bhushan Steel and Strips Limted and for the associate status Ms. Nepaz Metalicks who ha
(tj)eg:wrgia;j)c/)cat ed a sub-block in Patrapara would need to be included, Ms. Visa Industries in vie
\E)Vrg];]rtegg achi eved by them need to be included and after checking up the availability of reserv
fl?/!s,s.cgigagflspat could be decided in the Mnistry of Coal for inclusion of otherw se. The comm
hitggﬁssed at length the limted reserve available in Patrapara. Considering the requirenent of
atz)gﬁ 222}[/2 and the fact that Aunli block, north of Patrapara, which was yet to be explored in
ggéggs,f?g% Pat rapara and Machhakatta, nost of the intervening boundaries of Aunli being occup
i ed by
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consi dered all ocation of blocks in SECL area. Neither the counter

affidavit nor the minutes of these two neetings show that

assessnent of conparative nerits of the applicants was done. The

Screening Conmittee continued with consortium/ |eader and

associ at e approach, as was done for the MCL area in the 26th

meeti ng. This procedure is clearly in contravention of Section

3(3)(a)(iii) of the CWN Act. Except recording the particulars of these
Pat r apar a, it was decided that CMPDIL woul d redraw the boundary of Patrapara so as to include
fﬁgl Ine?ggsary part of Machhakatta so as to result in a fairly large size block to neet the re

qui rement of
t hese conpani es.

ii) Marki Mangli I, 1lIl and IV
It was decided that Marki Mangli I1, 11l and 1V be allocated to Ms. Viangana. As regards the
request of

Ms BS Ispat it was felt that since they already have MM I and if the percentage satisfaction
with MW I

mat ches the percentage satisfaction of Virangana with Marki Mangli 11, 1Il1 and then BS | spat

does not

have a case for Marki Mangli 11I.

iii) Nirad Ml egaon

The Screening Committee decided to allocate this block to Ms. Qupta Metalicks and Power as t
he | eader

and they could give rejects/nmiddlings to Ms. GQupta Coalfields for their proposed power plant
s. As the

grade of coal was superior, allocation of this coal block for power generation would not be d
esirabl e.

i v) Panch Bahi ni

The Screening Committee decided to allocate this block to Ms. Radhe Industries they being th
e sole

applicant for this bl ock.

v) Bisrar
It was decided that this block be allocated to the follow ng conpani es:
i) Chattisgarh State Electricity Board as | eader and the foll owi ng as associ at es:
a) Utra Tech (for their pre cut of project requirement)
b) Ms Chattisgarh Steel and Power
c) Ms Singhal Enterprises
d) Ms Vnadana
e) Ms Akshay Investnent (subject to the views of the Mnistry of Steel)
CvD, CWDIL inforned that earlier Madanpur was proposed to be sub-blocked into two bl ocks a
nd now
Bi srar is also being proposed to be sub-blocked in two bl ocks. However, between the four sub-b
| ocks, i.e.



two sub bl ocks of Bisrar and two of Madanpur, one each from Bisrar and Madanpur, could be conb
ined to

be called, Madanpur North or Bisrar (North) and Madanpur (South) or Bisrar (South) could be m
ned as one

bl ock each. Consequently, the total nunber of bl ocks between Bisrar and Madanpur woul d renain

t wo.

One woul d be with about 10 million tones of extractable reserves and the other about 120 milli

on tones of

extractabl e reserves. It was decided that since CSEB would be inducted as the | eader consequen

tly one

| eader from anong those selected as |eaders in the 26th neeting would need to be dropped. This
matter

woul d be anal ysed and decided in the Mnistry of Coal. It was also decided that the allocattee

s under the

| eader - associ at e/ consortium concept should be called in the Mnistry of Coal for seeking their
vi ews and

finalizing the sharing of coal fromcaptive mne arrangenent between them
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conpani es, who had given presentation, nothing is said about inter

se priority or conparative merits of the applicants. By adopting
consortium/ | eader and associ ate approach, the Screening
Conmittee had indirectly done away with inter se priority and nerit
of the applicant conpani es. The consideration does not revea
application of any objective criterion. It is admtted in para 206 of
the counter affidavit filed by the Central Governnent that as regards
the applicant - Neepaz Metalicks whose case was considered in 28th
meeting, the recomendation of the Administrative Mnistry was
contrary to the recommendati on of the State Governnent, yet the

al | ocation of a sub-block in Patrapara bl ock was nmade on the basis
of State Government’s recomendati on. Moreover, it may be
noti ced that though the representative of the State Governnent
supported the request of Ms Bhushan Steel and Strips Linited for
al | ocation of Patrapara block but he stated that the State
Governnment supports the clainmants for Patrapara in the foll ow ng
order: (a) Ms Neepaz Metalicks Limted, (b) Ms SCAW (c) Ms
Visa Industries, (d) Ms Shree Metalicks, all of whom have al ready
entered into a MU with the Governnment of Oissa and the order of
priority for Ms Bhushan Steel and Strips Limted would be | ower
than these four claimnts. As regards Panch Bahini bl ock, the
representative of the State Governnent stated that the applicant,
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M s Shree Radha Industries, may be considered for a share and



inclusion in the earliest Iist of blocks allocated in 26th neeting, stil
the Screening Conmttee decided to recommend all ocation of
Panch Bahini block to Ms Shree Radha | ndustri es.

140. The counter affidavit in para 208 as regards 29th

* kK % %

nmeet i ng hel d on 03.06. 2005 states that the Screening

Conmittee considered a detailed presentation of nodalities of

* k% k% %

CVD, CWPDIL stated that with respect to mining in the new patrapara bl ock, which would
i ncl ude
Auni | and part of Machhakatta, that Aunil is yet to be explored in detail and part of Machhaka
tta woul d
al so need to be explored. This would take like time. It was pointed out to CMD, CMPDIL that th
ey
shoul d exanine the possibility of allowing nmining in the existing patrapara and thereafter dov
e-tailing the
nmi ning plan of new patrapara which would include Machhakata and Aunil. In any cases Aunil is i
n the dip
side of patrapara and m ning would reach there only after many years. Therefore, its i mediate
exploration for the purposes of mning nmay not be necessary. Chairman, Screening Conmittee po
nted out
that for the purposes of calculating reserves, the data avail abl e as on date should be taken
nto
consideration. He also directed that Machhakatta shoul d be explored within the next six nonths
by the
tinme the mning plan for existing patrapara conmes up. In case dove-tailing is possible then th
e mning plan
shoul d be approved otherwise it could be nodified suitably, instead of holding back the entire
process.
........ Sharing of Mahan Bl ock between Ms. Hi ndalco and Esser Power Limited: The matter was
di scussed and by way of recapitulation the screening commttee was inforned that in the [ast m
eeting of
the screening comrittee the representative of Government of Madhya Pradesh had taken a positio
n that the
Mahan bl ock should be given to the State M neral Devel opnent considering the overall nerit of
t he
competing claimnts the block should be allocated to Ms Hi ndalco for their alum nium project
in which
the coal should be used in the captive power plant. However, the final decision was to be take
nin
consultation with the Government of Madhya Pradesh. The Government of Madhya Pradesh subsequen
tly
have given up their position for allocation of Mahan block to the State M neral Devel opnent Co
rporation
and have instead supported allocation of this block to Ms Essar Power Linited. Representative
from
Government of Madhya Pradesh stated that as they are power deficit state, they would recomend
al | ocati on of mahan coal block to Essar Power Linmted only. Representative fromthe Mnistry o
f power
al so supported the request of Governnent of Madhya Pradesh. The Screening Committee decided th
at the
views of the State Governnment and of the representative of Mnistry of power be taken on recor
d as they
too had nerit.

Iron and Case of Ms. Neelachal Power Limted: The Screening Conmittee took note of the assess
ed

requi renent of Ms. Neelachal Iron and Power Linmted and al so that of its possible associate M
/'s. Bajrang

Ispat Linmited. It also took note of the fact that the overall percentage satisfaction was near
ly 50% fromthe



al l ocated bl ock of Dunri. The decision for allocation of Dunri to Ms. Neelachal |Iron and Powe
r Limted
as leader with Ms. Bajrang |Ispat as associate would renai n unchanged.
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conpetitive bidding by the CVMWPDI L. Despite t he fac
t t hat
nodal i ties for aucti oni ng t hr ough conpetitive bi ddi ng
wer e

di scussed in 29th neeting, that was not carried further as is seen
fromthe mnutes of the 30th neeting of the Screening Conmittee

hel d on 18.10. 2005.

!
141. The mi nutes of 30th neeting show that the Screening

!
CWDI L nade an audi o visual presentation Gare Pelna Blocks viz, IV/1, IVI2, IVI3, IV/I6 and
IvI'7
copy of the presentation is kept at Annexure-I1. CMPDIL essentially said that partial detailed
expl orati on,
except in 1V/6, was done by the allocattees thensel ves and exploration, in the | ower seans in
IV/I2 and 3 is
underway, precise data would be available only thereafter, and hence the estimtes of reserves
arrived at,
based on GSI boreholes which are very few, is highly tentative in respect of |ower seans.
On the availability side
Addition to Gare Pelma 1V/1

On account of additional area is estimated at 33.6 nill. Tonnes.

On account of |lower seans with inferior grade coals, which may not be extracted being deep und
erground

and of inferior grades, is for 4.76 mll. T and is not being taken into amount.

Addition to Gare Pelma IV/2 and |V/3

On account of |ower seans is estimated at 35 mll. Tonnes. O which 22.12 mill tonnes is of su
peri or

gr ade.

Gare Pelma I1V/6

The bl ock has been detail ed explored by CMPDIL and has total of 102.77 nmill tonnes of extracta
bl e

reserves of which 13.68 nmill Tonnes in the | ower seans are of superior grades and the remainin
g 89.09 are

inferior grade of which 27.79 are in the | ower seans (underground)

Gare Pelma IV/I7

The bl ock has been partially detail explored by the allocate. Exploration of the | ower seans h
as not yet

been taken up or mandated. The upper seans (opencast) in the approved nining plan show extract
abl e

reserves of 56.62 million tonnes. Extractable Reserves in the |ower seans are tentatively asse
ssed at 21.98

mll tones of which 14.56 are of superior grade

On the Denmand Side

JSPL and JPL

The existing Sponge Iron plant of JSPL of 6 Ltpa capacity requires 72 mll T of inferior grade
coal for a 30

year life of which 11 nmillion tones have already been extracted fromGP IV/1. The 1000 MN powe
r plants

of JPL require about 158 nmill T of ROM considering the inferior grades of coal for a 30 years



life.
The Proposed expansion of 6.6. Itpa in sponge lIron capacity of JSPL requires about 80 mll T o
f inferior
grade coal for 30 year life for which G°P IV/6 is being sought. The proposed 2.6 itpa sponge ir
on t hrough
the Rotary Hearth Furnace (RHF) of JSPL requires 6.34 nmill T of 10-12% ash coal which would re
sult in
an increased ROM Quantity dependi ng upon the yield upon washi ng.
The reserves available in IV/1, Considering 11 mill T already extracted, would be 95.88 mlIl| T
with
extracted reserves it would be 106.88 nmill. T another 4.76 nill T are inferior and in UG Tota
| reserve in
GP IVI2 and 1V/3 would be 160 + 35 = 195 MII T. Were the 35 addition is highly tentative.
Total available in IV/1, IV/2 and IV/3 = 95.88 + 11 + 4.76 + 195 = 306.64 nill T including 22
12 superior
in UG and 17.64 inferior in UG Inferior equivalent not counting 4.76 in G°P IV/1 would be 326
86 mll. T
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Total required = 72+79.2+157.5 = 308.7 mill T inferior grade. Not counting the requirenment of
RHF as
superior grade coal in IV/2 and IV/3 may not be suitable for the RHF.
Another 34 mill T inferior equivalent count be added to the requirenent if washing yield is ta
ken as 36%
i nstead of 40% for sponge iron and 80%yield is taken for power instead of 100% w th rom as di
rect feed.
Addi tion on account of RHF woul d depend upon the wash yield, if it is taken as 50%the additio
n woul d
be about 13 mi |l tones of superior grade rom coal
Representative fromthe Governnent of Chhattisgarh stated that JSPL and JPL are two separate
Conpani es/l egal entities. JPL cannot be conpelled to share coal given to themw th JSPL. Conpa
ny Law
does not recogni ze G oup conpanies. Section 370(1B) nention comnpani es under the sane managenen
t
and JPSL JPL do not neet the criteria. Separate mning | eases have been executed with them Th
ey have
di fferent sharehol ders, conbining themwould create |egal conplications and therefore, they sh
oul d be
treated apart. Reserves in GP I1V/2 and GP IV/3 should be kept out of the reckoning when consid
ering
request of GP IV/6 as the conpany is the sane and the project is of expansion in capacity.
CMVMD SECL stated that when allocation are being nmade in groups why should sister conpani es not
be
asked to share first.
Representative fromthe Govt. of Chattisgarh stated that this would be discrimnation against
JSPL JPL.
When excess coal cannot be taken back fromearlier allocattees why should JSPL-JPL be singled
out .
Besi des, all is being based on data/projections which is adnmittedly highly tentative. He furth
er said that
power generation (JPL) is crucial and should not be affected.
Chai rman sought views of the Mnistry of Steel. The representatives of Mds stated that the dat
eis
tentative, it is not fool proof. JSPL and JPL are two separate conpanies and that they agreed
with views of
the representative from Chatti sgarh Govt.
Representative from CEA (power) stated that coal blocks given for power project of JPL should
be kept
apart and not clubbed with Sponge Iron project’s requirenent of JSPL.
Chai rman observed that |arge nunbers of people are |ooking for coal. There should be a sense o
f enquiry
for meeting requirenent of people. Legal solution can and should be found for it.
Representative fromthe Govt. of Chattisgarh stated that JSPL and JPL should not be clubbed. P
eopl e have
i nvested in these conpanies. They are public limted conpanies, |isted conpanies. There woul d
be
conpl i cati ons.
Chai rman sought views of Chattisgarh on clubbing 1'V/1 and IV/6. This was agreed and supported

by



Chattisgarh, CEA and MS.

It was accordingly decided that reserves in GP I1V/2 and |1V/3 would be kept out of consideratio
n for

deciding on extent of alloction in IV/6. The extractable reserves in GP IV/1 + GP IV/6 are 95.
88 + 102.77

= 198.65 mll. T.

The Requirenment of JSPL for 6 Itpa + 6.6 Itpa S.I cones to 72-11+79.2=140.2 mill. T. And if 36
%yield in

washi ng i s considered, given high percentage of G grade coal in GP I1V/1 and 6 this becones 157
2 mll T

with addition of 17 mll. T.

As to the requirenment in 2.6 Itpa in RHF, CVvD CVMDPIL was of the view that coal fromlower seam
s of

IV/6 may not yield 10-12% ash coal on washing and that JSPL shoul d seek |inkage of superior co
al .

Representative fromthe Govt. of Chattisgarh stated that such superior coal is avail abl e nowhe
re and that

JSPL should be allowed to innovate and use the | ower seanms to neet their RHF Requirement. MC
could

keep condition that when full facts are known at the mining plan appropriately at the stage an
d allocate

IV/6 to JSPL and Nal wa Sponge.

CVD CWPDI L said that superior coal in |lower seans if |V/2 and 1V/3 should not be used for powe
r

generation and but for sponge Iron marking.

Chai rman, sunmi ng up the discussion, observed that IV/2 |V/3 are to be kept out; reserve in |V
/1 and 1V/6

are be clubbed; RHF requirenent be kept out; requirenent of partner conpany Ms Nal wa Sponge b
e

i ncluded; the existing requirenent be accounted for at 100% sati sfaction and expansion require
ment of

JSPL and requirenent of Nalwa Sponge be given same satisfaction |level as the overall in SECL a
rea. |f
surplus still remains in IV/1+ after this then JSPL-Nalwa be asked to select another allocatte

e failing which
the excess reserves be handed over to SECL, in terns of annual production, at transfer price t
0 be
determ ned by the Governnent.
Coal availability and requirenment in IV/1
I nferior Superi or
Tot al
Avai |l abl e; 95.88+89.09=184. 97 13. 68
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Commttee decided to club Gare Palma Blocks IV/1 and | V/ 6 and

further decided to allot the conbined block (IV/1 and 1V/6) to JSPL
with Nalwa Sponge as a partner conpany. The minutes also record
that if surplus still remains in the block, then JSPL-Nalwa be asked
to select another allottee failing which the excess reserves to be
handed over to SECL, in terns of annual production, at transfer
price to be determ ned by the Governnent. Coal availability and
requirenent in Gare Palnma IV/1 block as recorded in the mnutes
show that 31.05 mt. remained surplus with these conmpanies. In the
30th neeting, the Screening Conmittee al so recommended to all ot
Dunri Coal Block to Ms. Neelachal and Ms. Bajrang despite the
fact that CGwDIL informed the Conmittee that north portion (rise

side) of Dumri remains unexplored in detail on account of security



probl ems. The unexpl ored portion has superior grades of coal of
about 15 mt. As regards Gare Palma |V/8 block, the mnutes

indicate that for this block Ms CECL; Consortiumof five applicants

198. 65

Required : JSPL 157.2 NI L

At 100% Nal wa 026. 6

Sati sfaction

Requi r ed JSPL 144.7 (satisfaction level for existing 6 Itpa SI at 100%
At 86% Nal wa 022.9

Sati sfaction 167.6

Sur pl us: 17. 37 13.68

31.05
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and M's Jayaswal Neco Ltd. had nede presentations. Consortium

of five applicants conpanies was not recomrended apparently inter
alia for the reasons; (1) that the Consortiumof five applicants
conmpani es was yet to be incorporated and (2) that they clained the

bl ocks mainly on the ground of prompoting consortium approach. It is
interesting to note that in the earlier neetings for allocation of coa
bl ocks in MCL, SECL and CCL areas, the Screening Conmmittee on

its own adopted consortium/ |eader and associ ate approach and

the factor such as that the consortium conpany was not

i ncorporated was not at all viewed as an inpedi nent for
recomendation but in this nmeeting the claimof consortiumof five
conpani es was not accepted and it was noted that they may be
acconmodat ed in other bl ocks. The application of nornms by the
Screening Conmittee changed from neeting to meeting. There
was no consistent or uniform consideration. The portion of Dunrti

Coal Bl ock bearing superior grade was admittedly unexplored but it
was recomended for allocation. The cl ubbing of blocks or sub-

bl ocks was done which was not the brief given to the Screening
Commi tt ee.

141.1 The recommendat i ons made by t he Scr eeni ng

Conmittee in its 30th neeting suffer fromthe sane infirmties as the
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recomendations made by it in favour of other applicants in earlier



nmeeti ngs.

142. In the 31st neeting held on 23.06.2006, the Screening
Conmittee exam ned the applications for lignite bl ocks. 25
appl i cants made their presentation. The Screening Conmittee

after noticing the particulars of each of the 25 applicants individually
and recording that it discussed the presentations nade by the
applicants and that it took into consideration the views/coments of
the Mnistry of Power, Mnistry of Steel, concerned State
Governnents and the guidelines, reconmended allocation of lignite
bl ocks to 6 applicants.
143. I n Septenber, 2005, the Mnistry of Coal issued
advertisenent inviting applications for allocation of 20 coal bl ocks.
This was the first tine when applications were invited for allocation
of coal blocks by way of an advertisenent. The applications
received pursuant to the above advertisenment were taken up for
consi deration by the Screening Committee in 32nd neeting held on
29. 06. 2006 and 30. 06. 2006, 33rd neeting held on 31.08. 2006
01. 09. 2006 and 02.09. 2006 and 34th neeting held on 07.09. 2006
and 08. 09. 2006. In the 32nd neeting, the Screening Conmittee
consi der ed al | ocation of Rohne, Si t anal a, Tenughat - Jhi r ki
Choritand-Tali ya and Jogeswar coal blocks. 54 conpani es (sone
126
of which were group conpani es) made presentations.
The
Conmittee al so considered applications of those conpani es which

Il
did not conme for presentation. The m nutes of 32nd neetin

record that the applications received in the Mnistry regardi ng above
coal blocks were sent to the State Government of Jharkhand and

the concerned Administrative Mnistries in the Central Governnent

for their views/comments. The views/comments of the Covernnent

of Jharkhand were received on 28.06.2006. The Committee then
reconmended t he allocation of Rohne coal block jointly in favour of

Ms. JSWSteel Ltd., Ms. Bhushan Steel and Power Ltd. and M s.



Jai Bal aj i Sponge Lt d. Tenughat - Jhi r Ki coal
bl ock was

recommended jointly in favour of Ms. Rashtriya Ispat NigamLinited

11

The Screening Conmittee discussed in detail the presentations made and the applications su
bmitted by the
compani es. Taking into consideration the views/coments of the Mnistry of Power, Mnistry of
St eel, concerned
State CGovernnents, and considering the guidelines laid down for the allocation of coal/lignite
bl ocks, the Screening
Committee decided to recommend the allocation of the coal blocks as foll ows:
i) Rohne coal block jointly in favour of Ms. JSWSteels Limted, Ms. Bhushan Steel and Power
Limted and Ms.
Jai Bal aji Sponge Linited.
ii) Sitanala coal block in favour of Ms. Steel Authority of India Limted.
iii) Tenughat-Jhirki coal block jointly in favour of Ms. Rashtriya Ispat NigamLinited and M
s. Jindal Steel and
Power Ltd.
iv) Choritand-Taliaya coal block jointly in favour of Ms. Sunflag Iron and Steel Limted and
M's Rungta M nes
Li m t ed.
It was further decided that a sub-conmittee consisting of Joint Secretary, Mnistry of Coal an
d Joint Secretary,
M nistry of Steel would have discussions with the recommended joint allocattees of Rohne, Tenu
ghat Jhirki and
Choritand-Tal i aya coal blocks and work out the nodalities and details of the arrangenents of t
he joint allocation.
In case there is a problemin the allocation as proposed, the sub-conmittee will bring the mat
ter again before the
screening conmmittee.
As regards Jogeswar coal block the representative of the Governnent of Jharkand had infornmed t
he Conmittee that
the State Governnent were of the view that due to sone problens at the local level, it nmay be
difficult for private
conmpani es to undertake coal mning. He further added that this block nmay be earmarked for sone
State Public
Sect or Undertaking. The Screening Conmittee al so took note of the fact that this bl ock was ear
lier allocated but
due to sone local problens the allocattee could not commence mning and it was consequently su
rrendered. The
Screening Conmittee, therefore, decided not to reconmend allocation of Jogeswar block in favou
r of any applicant
for the tinme being.

and M's. Jindal Stlggl and Power Linited while Choritand-Taliya

was reconmmended jointly in favour of Ms. Sunflag Iron and Steel
Limted and Ms. Rungta Mnes Limted. Insofar as Sitanala coal

bl ock is concerned, the Committee recommended the said block in
favour of Ms. Steel Authority of India Limted. As regards Jogeswar
coal block, the Conmittee in view of the comments of the
representative of the CGovernment of Jharkand decided not to
recomrend al | ocation of that block in favour of any applicant for the
tinme being. The m nutes of 32nd neeting do not show how and in

what nmanner the applications of those conpani es were considered

whi ch did not cone for presentation. There is no conparative



assessnent or evaluation of the applicants. Why the chosen
conpani es have been preferred over the others is not discernible?
Merely because there were |arge nunber of applicants, it did not
mean t hat the consideration of each applicant could not have been
recorded or conparative assessnent or evaluation of the applicants
coul d not have been nade. What are the reasons for
recomendi ng three blocks jointly in favour of nore than one
conpany are neither recorded nor disclosed in the mnutes. The
recommendations for allocation of blocks jointly in favour of two or
three conpanies, as indicated earlier, are not in confornmity with the
CWN Act. Rather, they are in contravention thereto.

128
144. In t he 33rd nmeeti ng, t he Screeni ng Conmittee

consi dered all ocation of Tubed, Chakla, Jitpur and Pengedappa

coal bl ocks. In that neeting, 165 conpani es nade their

presentations. The applications of 16 conpanies which did not turn

up for nmaking presentations were al so consi dered. In the 32nd
meeting held on three dates, nanely, 31st August and 1st and 2nd

Sept enber, 2006, the Conmittee decided that recomendati ons

regardi ng the above four bl ocks would be finalised after hearing the
applicants for the renaining 11 bl ocks, for which the neeting was

al ready notified for 07.09.2006 and 08.09. 2006

145. On 07.09. 2006 and 08.09. 2006, the 34th neeting of the
Screening Conmmittee was held to consider allocation of Ansettipali
Punukul a- Chi | ka, Brahnpuri, Mandla North, Rawanwara North, Sial-

Shoghri Lohara East, Kosar-Dongargaon, Warora West (North),

Bi harinath and Mednirai coal blocks. In that neeting, geol ogica

reserves of somne of t he coal bl ocks wer e reported by
CWPDI L/ SCCL. The presentations were nade by 101 compani es.

44 conpanies did not turn up for naeking presentations. However,

their applications were considered. In that neeting, it was decided

that the recomendati ons regarding the above 11 bl ocks woul d be

finalized in the next neeting.
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146. As seen fromthe above, in the 33rd neeting held on
31. 08. 2006, 01.09.2006 and 02.09.2006 for allocation of four blocks
and in the 34th neeting held on 07.09.2006 and 08. 09. 2006 for

al l ocation of 11 blocks, no final decision was taken and the matters
wer e deferred. On 22.09. 2006, the Screening Committee mnet

regardi ng allocation of 15 coal bl ocks, which was subject matter of

consideration in its 33rd and 34th neetings. The m nutes
of the

111
5.3 The State Governnment of Jharkhand vide its letter no.571/MC. dated 29.8.06 and letter
no. 592/ CS dated
21.9.06 had conveyed the followi ng views regarding the captive coal blocks situated in the Sta
te of Jharkhand: -
S. No. BLOCK RECOMVENDATI ONS

1. Tubed i) Ms Hindal co
ii) Ms Tata Power
iii) Ms Jindal Steel & Power Lim
ited

2. Ji t pur Ms Jindal Steel & Power Limted

3. Chakl a i) Ms Essar Power
ii) Ms Chaibasa Steel

4. Medi ni r ai i) Ms JSMDC
ii) Ms Rungta M nes

5.4 The State Governnment of Madhya Pradesh vide its letter no.F-19-36/2005/12/2 (part-1) dated
23.1.06 and letter

no. F-19-36/2005/122 (Part-1) dated 12.7.06 had conveyed the follow ng views regarding the cap
tive coal bl ocks

situated in the State of Madhya Pradesh.

S. No. BLOCK RECOMVENDATI ONS
1. Br ahnpur i M s Satna Power Conpany Linited
2. Mandl a North i) Ms Cccidental Power Private Linited
ii) Ms Jaiprakash Associates Limted
3. Rawanwar a North Ms Ind Synergy Limted
4, Si al - Ghoghri Ms Prism Cenent Linited
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5.5 The State Governnent of Maharashtra vide its letter no. MW 1005/C. R 969/1nd-9 dated 19.11
.05, letter

no. MWN- 1005/ C. R 1000/ nd-9 dated 10.1.06, letter no. MVN-1005/C R 969 part-11/1nd-9 dated 4.5.
06 and letter

no. MVWN- 1005/ C. R. 1000/ 1 nd-9 dated 11.5.06 had conveyed the follow ng views regarding the captiv
e coal bl ocks

situated in the State of Mharashtra.

S. No. BLOCK RECOMVENDATI ONS



1. Lohara East i) Ms Murli Agro Product Private Linited
ii) Ms Utra Tech Cement Linited
iii) Ms IBEL Gas Power Linited

2. Warora West i) Ms Bhatia International Limted
(Nort h) ii) Ms Shri Sidhbali Ispat limted
iii) Ms MSP Steel Private Limted
iv) Ms Central |India Power Conpany Ltd.
v) Ms Qupta Energy Linited
vi) Ms Jas Toll Road Conpany Linited

3. Kosar - Dongar gaon M s Wardha Power Conpany Private Ltd.

5.6 The State Governnment of West Bengal vide its letter no.5477/PrS/Cl dated 9.8.06 had convey
ed the follow ng

views regarding the captive coal blocks situated in the State of Wst Bengal.
S. No. BLOCK RECOMVENDATI ONS

1. Bi hari nath i) Ms Bankura DRI Manufacturing Pvt. Co.
Limted

5.7 The Secretary, Industries, Governnment of Andhra Pradesh apprised the Screening Conmittee t
hat Ansettipali,

Punkul a- Chi | ka and Pengedappa are located in the notified tribal areas where the provisions of
AP Land Transfer

Regul ations are applicable. In such areas, the State Governnent will not be in a position to g
rant nmining |leases in

favour of private sector conpanies. The Government of Andhra Pradesh has al so brought out anen
dnents to

Section 11(5) of MVDR Act, 1957. Pursuant to this anendnent grant of mining | ease in Andhra Pr
adesh to non-

tribals except public sector undertakings is prohibited in case of nmines located in the notifi
ed tribal areas.

5.8 The Screening Committee discussed in detail the presentations nade and the applications su
bmtted by the

conpani es. Taking into consideration the views/coments of the Mnistry of Power, Mnistry of
St eel, concerned

State CGovernnents, and considering the guidelines laid down for the allocation of coal/lignite
bl ocks, the Screening
Conmittee decided to recomend the allocation of the coal blocks as follows:

S. No. BLOCK Conpany and end use pl ant

1. Tubed jointly to i) Ms Hindalco Industries Ltd. for its e
nduse plant in Latehar,

Jhar khand

ii) Ms Tata Power Conpany Ltd. for its e
nduse plant in

Si nghbhum Jhar khand

2. Chakl a Ms Essar Power Limted for its enduse pl
ant in Latehar,
Jhar khand
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3. Jitpur Ms Jindal Steel and Power Linmted for its

enduse plant in
East Si nghbhum Jhar khand.

4. Mednirai jointly to i) Ms Rungta Mnes Limted for its enduse



plant in Saraikel a

enduse plant in

5. Brahmpuri
pl ant in Durg,

6. Mandl a North
enduse plant in

7. Rawanwara North
i n Rai pur,

8. Sial - Ghoghri
t in Satna, M

9. Lohara East jointly to
use plant in Nagpur

se plant in

10 Warora West (North)
se plant in

11. Kosar - Dongar gaon
plant in

12. Biharinath
for its enduse

13. Ansetti pal
ation Limted

Pr adesh
14. Punkul a- Chi | ka

15. Pengedappa

Khar swan, Jhar khand

ii) Ms Kohinoor Steels Pvt. Ltd. for its
Sar ai kel a Khar swan, Jharkhand

Ms Pushp Steel and Mning for its enduse
Chhati sgarh

M s Jai parkash Associates Limited for its
Madhya Pradesh/ Hi machal Pradesh

Ms SKS Ispat Linmted for its enduse plant
Chhat i sgarh

Ms PrismCenent Ltd. for its enduse plan

i) Ms Murli Agro Product Ltd. for its end
and Chandrapur, Maharashtra

ii) Ms Gace Industries Ltd. for its endu
Chandr apur, Maharashtra

Ms Bhatia International Ltd. for its endu
Chandr apur, Maharashtra

Ms Chaman Metallics Pvt. Ltd. for enduse
Chandr apur, Mharashtra

M s Bankura DRI Manufacturing Pvt. Co. Ltd

pl ant in Bankura, West Benga

M s Andhra Pradesh Power GCeneration Corpor

(APGENCO) for its enduse plants in Andhra

5.9 In respect of blocks recormended to be allocated jointly, the allocatee conpanies shall sh

are the coal in the

ratio of their assessed requirenent for the capacities (end-use plants) as reflected in the or

i gi nal applications.
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nmeeting held on 22.09. 2006 record recomendation for all ocation

of 15 coal bl ocks.



146.1 0] t hese 15 bl ocks, three nanel vy,
Ansettipali, Punukul a-Chil ka and Pengedappa were reconmended

for allocation to Andhra Pradesh Governnent undertaki ng as these

bl ocks were located in the notified tribal area. O the remaining

twel ve, the Screening Commttee recommended their allocation to

fifteen conpani es. Fi ve conpani es were recomrended for their

power plants, three were recommended for the cement plants and

remai ni ng seven were recomended for the Sponge Iron Units. For

these twel ve bl ocks, Jharkhand reconmmended seven conpani es,

Madhya Pradesh recomrended five, Mharashtra recomended

ten and West Bengal recomended one conpany. It is pertinent to

notice that some of the conpanies |ike Chaman Metallics Ltd.

whi ch was recommended by the Screening Committee for Kosar

Donger gaon bl ock had no recomendat i on by t he State
Governnment (Maharashtra). Simlarly, Pushp Steel and Mning Ltd.

whi ch was r ecommended for Br ahmpur i bl ock had no
recommendation fromthe State Governnent (Madhya Pradesh) and

so al so Kohinoor Steel (P) Ltd. for Mednirai coal block had no
recomendation fromthe State Governnent (Jharkhand). The
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m nutes do not disclose in what nmanner the nerits of the conpanies

whi ch were chosen for recommendati on were deternined. Even
particulars of the applicants individually are not noticed. There is no
indication at all in the mnutes of 33rd neeting and 34th neeting or
the meeting held on 22.09. 2006 when final decision that the
conditions laid down in the guidelines are net by these conpanies
was taken. Twenty three conpani es were recommended by the

four State Governnents while fifteen conpanies were finally
recomended for allocation by the Screening Conmittee but the
reasons therefor are not discernible at all. The minutes also do not
di scl ose the criterion which the Screening Commttee applied in
selection of the fifteen conpanies and the reason for allocating
twel ve blocks to fifteen conpanies. Ms. Grace Industries Limted
was recomended al |l ocation of a coal block although that conpany

had no recommendati on/ cat egori zati on. It is true that the



recommendati on/ al | ocati on made in favour of Ms. Grace Industries
Li mted was subsequently wi thdrawn/de-all ocated but that is
altogether a different matter.

147. In 2006, the Mnistry of Coal invited applications for
all ocation of 38 coal blocks, of which 15 were reserved for the
power sector. The advertisenent indicated that preference will be
accorded to the power sector and steel sector. Wthin the power
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sector, it was indicated that priority shall be accorded to projects

with nore than 500 MW capacity. Simlarly, in the steel sector
priority would be given to steel plants with nore than 1 nmillion ton

per annum capacity. In response to the advertisenent, nore than

1400 applications were received for 38 coal bl ocks.

148. The al l ocation of coal bl ocks earmarked for power

generation was considered by the Screening Committee in its 35th

meeti ng which was held on 20.06.2007 to 23. 06.2007, 30.07.2007

and 13.09.2007. The coal block that was nunbered as one block in

the advertisenent was subsequently considered as two bl ocks.

Thus, 15 coal bl ocks, nanely, Amarkonda - Mirgadangal, Ashok

Kar kat a Central, Durgapur-11/ Sariya, Dur gapur-11/ Tar ai mar
Fat ehpur, Fatehpur (East), Ganeshpur, Gourangdi h ABC, Lohara

West & Lohara East, Mhuagarhi, Mandakini, Patal East, Ranpia

D p Side of Ranpia, Sayang and Seregarha were considered. The

status of geol ogical reserve of 15 bl ocks was i ndi cat ed. The

m nutes of the 35th neeting briefly record the proceedi ngs of the

The Screening Conmittee, thereafter, deliberated at length over the information furnished b

the applicant conpanies in the application forns, during the presentations and subsequently. T
he

Committee al so took into consideration the views/conments of the Mnistry of Power, Mnistry
of Steel, State Governnents concerned, guidelines laid dowmn for allocation of coal blocks, and
other factors as nentioned in paragraph 10 above. The Screening Conmittee, accordingly,
decided to recommend for allocation of coal blocks in the manner as foll ows:

Nane of Bl ock Recommended Conpani es End use Pl ant
135
1. Mandaki ni 1. Ms. Mnnet |spat & Energy Orissa
Lt d.
2. Ms. Jindal Photo Ltd. Ori ssa



3. Ms. Tata Power Conp. Ltd. Orissa
2. Ranpi a 1. Ms. Sterlite Energy Ltd. Ori ssa
& 2. Ms. GWR Energy Ltd. Ori ssa
D p Side of Ranpia 3. Ms. Lanco G oup Ltd. Oissa
4. M's. Navbharat Power Pvt. Oissa
5. Ms. Mttal Steel India Ltd. Oissa
6. Ms. Reliance Energy Ltd. Orissa
3. Durgapur |1/ Sariya 1. Ms. D.B. Power Ltd. Chhattisgarh
4. Dur gapur |1/ Tar ai mar 1. Ms. Bharat Al um nium Co. Chhattisgarh
Lt d.
5. Sayang 1. Ms. AES Chhattisgarh Energy Chhattisgarh
Pvt. Ltd.
6. Fat hepur 1. Ms. SKS Ispat & Power Ltd. Chhattisgarh
2. Ms. Prakash Industries Ltd. Chhattisgarh
7. Fat hepur East 1. Ms. JLD Yavat mal Energy Mahar ashtra
Lt d.
2. Ms. Geen Infrastructure Pvt. Chhattisgarh
Ltd.
3. Ms. RK M Powergen Pvt. Chhattisgarh
Lt d.
4. Ms. Visa Power Ltd. Chhattisgarh
5. Ms. Vandana Vi dyut Energy
Ltd. Chhattisgarh
8. Lohara West & Lohara 1. M's. Adani Power (P) Ltd. Mahar ashtra
East (1200 MW
9. Ganeshpur 1. Ms. Tata Steel Ltd. (CPP-600 Jhar khand
MAY
2. Ms. Adhuni k Thernmal Energy Jhar khand
Ltd. (Equal Share) 1000 MW
10. Ser egar ha 1. Ms Mttal Steel Ltd. Jhar khand
2. Ms GVWK (Gonvi ndwal Sahi b) Punj ab
Lt d.
11. Ashok Karkata Central Ms. Essar Power Ltd. Jhar khand
12. Pat al East M s. Bhushan Power & Steel Ltd. Jhar khand
(750)
13. Amar konda Murgadangal 1. Ms. Jindal Steel & Power Ltd. Jhar khand
2. Ms. Gagan Sponge lron Pvt. Jhar khand
Lt d.
14. Mahuagar hi 1. CESC Jhar khand
2. Jas Infrastructure Capital Pvt. West Benga
Ltd.
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meeting held on 20.06.2007 to 23.06.2007, 30.07.2007 and

13. 09. 2007. The Scr eeni ng Conmittee in t hat nmeet
i ng

recomended to allocate all the 15 bl ocks reserved for power

sector, many of which were recommended jointly in favour of two or

nor e conpani es. The m nutes do not contain the particulars

showi ng consi deration of each application. They al so do not
di scl ose any conparative assessnent or eval uation of the applicant

compani es. In what manner and for what reasons the conpanies

were sel ected for recommendation are neither disclosed nor are

they discernible fromthe m nutes. Though, the guidelines pr ov
i de



15. Gour angdi h ABC 1. Ms. Himachal Enta Power
Ltd. and M's. JSWSteel Ltd. on
equal share basis.

2. Representative fromthe West
Bengal Govt. suggested that either
the block be allotted to

WBMDTC Bengal or el se be left

unal lotted. The committee felt

t hat since WBMIDC Bengal had

not applied for the block, it would
not be possible to consider them
Regar di ng non-al |l ot ment, the
matter nmay be placed for

consi deration of the Covt.

1
Inter-se priority for allocation of a block anong conpeting applicants for a captive bl ock
may
be deci ded as per the follow ng guidelines.
Status (stage) |level of progress and state of preparedness of the projects;
Networth of the applicant conpany (or in the case of a new JV, the networth of their principal
s);
Production capacity as proposed in the application;
Dat e of conmi ssioning of captive mine as proposed in the application;
Date of conpletion of detailed exploration (in respect of unexplored bl ocks only) as proposed
in
the application;
Techni cal experience (in terns of existing capacities in coal/lignite mning and specified end
use) ;
Recommendati on of the Adnministrative Mnistry concerned;
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for nornms for consideration for inter se priority for allocation of a

bl ock anbng conpeting applicants for a captive block but the

nm nutes do not disclose at all how the norms for inter se priority are
met by the compani es selected for recomrendati on by the

Screening Conmmttee. Many of the conpanies selected by the
Screening Committee had no reconmendation fromthe State
Governnment or fromthe Mnistry of Power and CEA and some of
them had no recomrendation either fromthe State Government or
the Mnistry of Power and CEA at all. For exanple, for Durgapur-
|1/ Tarai mar, the sel ected conpany Bal co had no recomendati on at
all fromthe State Governnent, Mnistry of Power and CEA.

Al t hough the group conpany Ms. Vedanta Alum na Ltd. was
recommended by M nistry of Power and CEA, but it was not
selected. Sinmlarly, for Mandakini block, Ms. Tata Power Conpany
Ltd. had no reconmendation fromthe State Governnent and

M nistry of Power and CEA. For Ranpia and Dip Side of Ranpia,



Rel i ance Energy Ltd. did not have any recommendati on fromthe

State CGovernnent, Mnistry of Power and CEA. For Fatehpur East,

the sel ected conpany Visa Power Ltd. had no recommendati on

Recommendati on of the State Governnent concerned (i.e. where the captive block is |ocated);
Track record and financial strength of the conpany

Preference will be accorded to the power and the steel sectors. Wthin the power sector also,
priority shall be accorded to projects with nore than 500 MV capacity. Simlarly, in steel sec

tor,
priority shall be given to steel plants with nore than 1 nillion tonne per annum capacity.
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fromMnistry of Power and CEA. For Fat ehpur bl ock, Prakash

Industries Ltd. had neither recomendation fromthe State
Governnent nor fromthe Mnistry of Power and CEA. The
Screening Conmittee, as a matter of fact, did not select eight
compani es whi ch were recommended by the Mnistry of Power but

sel ected el even conpani es whi ch were not recomended by

M nistry of Power. Though in additional counter affidavit, sonme
justification in this regard has been sought to be made but we are
afraid that the said justification hardly nerits acceptance as the
m nutes of the 35th neeting of the Screening Comrmittee do not

di scl ose anything what is now stated in the additional counter
affidavit. The ei ght conpani es which were reconmended by the

M nistry of Power but not selected by the Screening Cormittee are
(1) Ms. Rashm Cenent Ltd.; (2) Ms. TRN Energy Pvt. Ltd.; (3)
Ms. Mithon Power Ltd.; (4) Ms. Mahavir dobal Coal Ltd.; (5) Ms.
Rosa Power Supply Ltd.; (6) Ms. Bhushan Energy; (7) Ms. Lanco
Amar kant ak Power Ltd. and (8) Ms. Vedanta Al umina Ltd. The

m nutes do not disclose any reason at all for not selecting these
conpani es which were reconmended by the Mnistry of Power.

The el even conpani es which were not reconmended by the

M nistry of Power and sel ected by the Screening Conmittee are (1)
Ms. Tata Power Conpany Ltd.; (2) Ms. Reliance Energy Ltd.; (3)
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Ms. Balco; (4) Ms. SKS Ispat and Power Ltd.; (5) Ms. Prakash

I ndustries Ltd.; (6) Ms. Green Infrastructure Pvt. Ltd.; (7) Ms. Visa
Power Ltd.; (8) Ms. Vandana Vidyut Energy Ltd.; (9) Ms. GWK

(Govi ndwal Sahi b) Ltd.; (10) Ms. Gagan Sponge lron Pvt. Ltd.; and



(11) Ms. Lanco Goup Ltd. The reasons for selecting above el even

conpani es which were not recommended by the Mnistry of Power

are neither disclosed nor discernible.

149. In the 36th neeting, which was held on 07.12.2007-

08. 12. 2007, 07.02.2008-08.02.2008 and 03.07.2008, the Screening

Commi ttee considered allocation of 23 coal bl ocks earmarked for

non- power sector. For these 23 coal bl ocks earnmarked for non-

power sector, 674 applications were subnmtted by 184 conpanies

for allocation. Sone conpani es had applied for nore than one

bl ock and sone had submitted nore than one application for single

bl ock for different end use plants located at different |ocations. The

geol ogi cal reserve of 23 bl ocks was noted by the Screening
Conmittee. The m nutes of the 36th neeting show that the

Conmittee decided to recomend bl ocks earnarked for pig iron

(coking coal) jointly to two or nore than two conpani es

and

Urtan Beharaband North Extn., Tandsi-Ill & Tandsi-I1ll extn., Utan North (coking bl ocks),
Macher kunds,
Raj hara North (Central & Eastern) Mira Madhujore (North & South), Datinma, Bhaskarpara, Kudari
, Bikram Vijay
Central Rajgamar Dipside (South of Phul akdih Nala), Kesla North, Gondkhari, Kappa & Extn. Dahe

gaon-
Makar dhokra-1V, Bander, Hurilong, Hutar sector C, Rajgamar Di pside (Deavnara), Tehsgora-B/ Rudr
apuri and

Andal East (Non cooki ng bl ocks)
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ni net een bl ocks earnarked for other end-uses/non-cooking coa
were recomended for allocation to single conpanies as well as
jointly to two or nore conpanies. The mnutes of 36th neeting do
not contain t he particul ars showi ng consi deration of each
appl i cation. There is no assessnent of conparative nerits of the
appl i cants who were sel ected for recomendati on. The m nutes do
not disclose how and in what manner the sel ected conpani es neet
the norns fixed for inter se priority. Many of the selected
compani es were neither recomended by the State Governnent
nor by the Adm nistrative Mnistry. Sone of them were
recomended by the State Governnent but not recommended by

the Adnministrative Mnistry while one of them was not reconmended



by the State Governnent but recommended by the Adninistrative

M nistry. For Rajhara North (Central & Eastern) coal block, Vini Iron
& Steel Udyog Ltd. had no recommendation by the State

Government or by the Administrative Mnistry. Simlarly, for
Thesgor a- B/ Rudrapuri coal block, Revati Cenent P. Ltd. did not

have recommendation either fromthe State Governnent or fromthe
Adnministrative Mnistry. As regards Tandsi-IIl and Tandsi-I1l (Extn.),
M deast Integrated Steels Ltd. did not have recomendati on from

the State Governnent. Simlarly, as regards Thesgora- B/ Rudrapuri

Kamal Sponge Steel & Power Linited had no recomendati on from

the State Governnent. As regards Mira Madhujore coal bl ock, H
Ranmswar up Lohh Udyog Ltd. had no recommendation fromthe

Admi ni strative Mnistry.

150. From the above discussion, it is clear that 21 coa

bl ocks stood allocated to private conpanies in pursuance of

Screening Conmittee’s recommendations during the period from

the 1st neeting held on 14.07.1993 till the 21st neeting held on

19. 08. 2003. For the period from04.11. 2003 (22nd neeting) to

18. 10. 2005 (30th neeting) in pursuance of Screening Conmittee's
recomendati ons, 26 coal bl ocks stood allocated to private

compani es. Foll owi ng 32nd neeting held on 29. 06. 2006/ 30. 06. 2006

till the 34th nmeeting on 07.09.2006/08. 09. 2006, in pursuance of the
recomendat i ons nade by the Screening Committee, two coking

coal blocks were allocated to private conpani es and twel ve non-

coki ng coal blocks were allocated to private conpani es. In

pursuance of the recommendati ons nade by the Screening

Conmittee in 35th and 36th neetings, 33 coal blocks were allocated

to private conpani es. Sone of the coal block allocations made to

the private conpani es have been de-allocated fromtine to tine.

For consideration of legality and validity of allocations nade to such
companies, it is not necessary to deal with de-allocation aspect. It
needs no enphasis that assumng that the Central Governnment had
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power of allocation of coal blocks yet such power should have been

exercised in a fair, transparent and non-arbitrary manner



However, the allocation of coal blocks to the private conpanies
pursuant to the recommendati ons nmade by the Screening

Conmittee in 36 neetings suffers fromdiverse infirmties and flaws
whi ch may be summari zed as foll ows:

1st Meeting to 21st Meeting

1. The guidelines framed and applied by the Screening
Conmittee for the period from14.07.1993 (1st neeting) to
19. 08. 2003 (21st neeting) are conspicuously silent about inter se
priority between the applicants for the sane block. As a matter of
fact, for the 21 coal blocks allocated to private conpanies in
pursuance of Screening Committee’s reconmendation during the
first period, inter se priority or merit of the applicants for the sanme
bl ock had not at all been determ ned.

2. The gui delines do not contain any objective criterion for
deternmining the nerits of the applicants. The gui del i nes do not
provide for neasures to prevent any unfair distribution of coal in the
hands of few private conpanies. As a matter of fact, no consistent
or uniformnorns were applied by the Screening Comrmittee to
ensure that there was no unfair distribution of coal in the hands of
the applicants.
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3. The Screening Conmittee sinply relied upon the

i nformati on supplied by the applicants w thout |aying down any

met hod to verify applicant’s experience in the end-use project for
whi ch allocation of coal block was sought. The guidelines also do
not |lay down any nethod to allot coal blocks as per the end-use
proj ects coal requirenent.

4. The Screeni ng Conmittee kept on varyi ng t he
gui delines fromnmeeting to neeting. It failed to adhere to any
transparent system

5. No applications were invited through advertisenent and
thus the exercise of allocation denied |level playing field, healthy
conpetition and equitable treatnent.

6. Certain coal blocks which did not fit into the criteria of

captive bl ocks were decided to be allocated by applying peculiar



approach that the reserves could either be permtted to be explored
by a private party or lost forever. For exanple, Brahnadi ha bl ock
was allocated to Ms. Castron Technol ogy pursuant to the
recomendat i ons nmade by the Screening Committee in the 14th
meeti ng.
7. If a certain party requested for a particular block, it was
so recomended wi t hout objectively considering the nerit of such
request. For exanple, in the 14th neeting, the proposal of Ms.
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Monnet |spat Ltd. for a new Sponge Iron plant in Keonjhar area of

Oissa of 1.2 mllion tonnes of capacity for which the requirement of
2.2 mt. of raw coal has been indicated, was discussed. The party
requested for Utkal-B2 block in Talcher coalfield having 106 mt. of
reserves. CvD, MCL was of the view that Chendi pada bl ock is
likely to have better grade of coal and suggested to the party for
preference of Utkal B-2 block. However, the party insisted for Utkal
B-2 bl ock and the sane was allotted. Simlarly, as regards the
proposal of Ms. Jayaswal Neco Ltd. for their Sponge Iron Plant, the
party had earlier requested for Gare-Palma |V/6 and |1V/7 bl ocks for
meeting their requirement of 1 mt. Sponge Iron Plant and a captive
power plant. Then they requested for allocation of Gare-Palma |V/ 4
and 1V/8 blocks. On the representation nmade by the representative
of the party that 125 mt. of reserves in Gare-Palma IV/4 block will
be adequate for neeting the requirenent of their Sponge Iron Plant
for a period of 30 years and 91 mt. of reserves in Gare-Palma |1V/8
bl ock will be adequate for 30 years life of the proposed CPP, the
Screening Committee recommended al l ocati on of Gare-Palna |V/4
and 1V/8 blocks to Ms. Jayaswal Neco Ltd. The representation
made by the party was accepted as it is without any verification.

8. Certain blocks with coal reserves on the higher side
were reconmended to the conpanies with | ower requirenent.
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There were no steps or neasures taken to prevent possible nisuse

of end-use project of private conpanies. For exanple, Ms.

Prakash Industries Linited, being a Bl FR conpany, was deni ed coal



bl ock earlier. However, the Screening Comittee recomrended
Chotia | and Il coal blocks to Ms. Prakash Industries Limted in
2003 for its proposed expansion project of 0.4 MIPA Sponge Iron
t hough the conpany was having capacity of only 0.3 MIPA.

9. Sone coal bl ocks which were already identified for
devel opnent by CIL were offered to the private conpani es and
some of the blocks which were close to the projects of CIL were, in
fact, recommended for allocation and ultimately allocated. This was
clearly in breach of the guidelines for selection of captive bl ocks.
22nd Meeting to 30th Meeting

10. Wth regard to all ocation of coal blocks to private
conpani es pursuant to its 22nd neeting to 30th neeting held
bet ween 04. 11. 2003 and 18. 10. 2005, the guidelines do not |ay
down any criteria for evaluating the conparative nmerits of the
applicants. The consideration had been ad-hoc in so nuch so that
in every neeting, the guidelines were altered.

11. In the 24th neeting held on 09.12. 2004, the Screening
Conmittee altered the norns by shifting insistence on achieving

financial closure of the end-use projects to sone appropriate stage

after the mining plan approval. Except nentioning the particulars of
each applicants, the minutes do not show that there was any
application of mnd by the Screening Committee. How t he
gui delines are net by the recomended conpani es has not been
di scussed.

12. In the 25th nmeeting held on 10.01. 2005, the Screening
Commi ttee considered allocation of 5 coal blocks in the MCL area.
The size of these blocks was |arge as conpared to the requirenent
of the applicants. The rules of ganme were changed to adjust |arge
nunber of applicants whose applications woul d have been
otherwi se rejected as their coal requirenent was far |ess than the
coal available in the coal bl ocks. However, in order to
acconmodat e t hese applicants, a novel idea of choosing a | eader
conmpany and associ ate conpani es was evol ved though such

procedure is apparently in contravention of the statutory provision
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contained in Section 3(3)(a)(iii) of the CWN Act.

13. The merits of the conpanies, who were reconmended
for selection and those conpani es whose applications were rejected
were not conparatively assessed

14. Wil e considering allocation for 5 blocks in SECL area
in the 26th neeting, despite the revelation by the Mnistry of Stee
that nunber of comnpanies have in their presentations nentioned the
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capacity of the end-use plants in excess of what has been

recomended by the Mnistry and the concern expressed by the
representative of the State Government that the ground realities of
the project needed to be verified and the capacities of the end-use
pl ants and coal requirenents of such projects are required to be
confirned, the Screening Conmittee proceeded to |list out the
possi bl e | eaders wi t hout assessi ng t he capacities of coa
requi renents of these conpanies

15. The m nutes of the 27th and 28th neetings al so do not
show that the assessnent of conparative nerits of the applicants
was done. The Screening Comittee continued with consortium/
| eader and associ ate approach which, as noted above, was in
contravention of Section 3(3)(a)(iii) of the CW Act. Even in case of
a certain conpany, where recomendati on of the Adnministrative
M nistry was contrary to the recommendati on of the State
Governnent, yet the recommendati on was nmade by the Screening
Cormmittee that led to allocation on the basis of State Government’s
recomendati on. The Screening Committee even decided to club
t he bl ocks and recommended al | ot nent of such conbined bl ock to
two conpanies jointly.

16. The consi deration has been absol utely ad-hoc and
wi t hout even knowi ng how nuch surplus will remain, the conpany
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so chosen was asked to select another allottee for surplus, if any.

This is seen fromthe mnutes of the 30th neeting. In the 30th
nmeeting, the Screening Comrittee al so recommended al | ocation of
Dunri coal block although north portion of that bl ock remained

unexpl ored and t he unexpl ored portion had superior grade of coal



17. The policy of pick and choose was adopt ed. The
application of norns was changed from neeting to neeting with no
uni form or consi stent consideration

18. Certain conpani es which did not come for presentation
were al so considered but how and in what nmanner the applications
of those conpani es were considered is not discernible. Wy the
chosen conpani es have been preferred over the others is al so not
di scerni bl e.
32nd Meeting to 36th Meeting

19. The m nutes of the 32nd neeting do not show the
reasons for recommendi ng three blocks jointly in favour of nore
t han one conpany.

20. Some of the conpani es which had no recommendati on
by the State Governnent were recomended by the Screening
Committee. The minutes of the 33rd and 34th meeting do not show
in what manner the nmerits of the conpani es which were chosen for
recomrendati on were determined. The nminutes of the 33rd and
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34th nmeeting even do not note the particulars of the applicants

individually. The criterion which the Screening Committee applied in
the selection of 15 conpanies and the reasons for allocating 12

bl ocks to these conpani es are not discernible.

21. A certain company whi ch has no
recomendat i on/ cat egori sati on was al so r ecommended for
al | ocation and ultimately al | ocation was made. The

recomendation to allocate 15 bl ocks reserved for power sector by

the Screening Conmittee in its 35th neeting does not contain the

particul ars showi ng consideration of each application. Though, at

that time, the guidelines provided for norns for consideration of inter

se priority for allocation of a block anong conpeting applicants for a
captive block, but the minutes do not at all disclose how the norns

for inter se priority are met by the conpany sel ected for

recomendati on by the Screening Conmmittee. Many of the
compani es sel ected by t he Screeni ng Conmittee had no

recomendation fromthe State Governnent or fromthe Mnistry of



Power and CEA and sone of them had no reconmendation from
the State Governnent, Mnistry of Power and CEA at all. As nany
as ei ght conpani es which were reconmended by the Mnistry of

Power were not recomrended by the Screening Committee while
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el even conpani es which were not recomrended by the Mnistry of

Power were recomended by the Screening Conmittee.

22. The minutes of the 36th neeting do not contain the
particul ars showi ng consi deration of each application for allocation
of 23 coal blocks earmarked for non-power sector. There is nothing
in the mnutes to indicate how and in what manner the sel ected
conpani es neet the norns fixed for inter se priority. Many of the
sel ected conpani es were neither recommended by the State
Governnent nor by the Adnministrative Mnistry. Sone of them were
recommended by the State Governnent but not recomended by
the Administrative Mnistry while one of them was not reconmended
by the State Governnent but recommended by the Adnministrative
M nistry. Many conpani es which had failed to secure allocations
earlier yet they were recomended. The Screening Conmittee
failed to consider capability and capacity of the applicant in
i mpl ementing the projects.

151. The entire exercise of allocation through Screening
Conmittee route thus appears to suffer fromthe vice of arbitrariness
and not follow ng any objective criteria in determining as to who is to
be selected or who is not to be selected. There is no eval uation of
merit and no inter se conparison of the applicants. No chart of

eval uati on was prepared. The deternination of the Screening
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Conmittee is apparently subjective as the minutes of the Screening

Conmittee neetings do not show that selection was nmade after
proper assessment. The project preparedness, track record etc., of
the applicant conpany were not objectively kept in view Until the
anmendnment was brought in Section 3(3) of the CW Act w.e.f.

09. 06. 1993, the Central Governnent alone was pernitted to m ne



coal through its conpanies with the linited exception of private
compani es engaged in the production of iron and steel. By virtue of
the bar contained in Section 3(3) of the CW Act, between 1976

and 1993, no private conmpany (other than the conpany engaged in

the production of iron and steel) could have carried out coal mning
operations in India. Section 3(3) of the CW Act, which was
anended on 09.06. 1993 pernitted private sector entry in coa

m ni ng operations for captive use. The power for grant of captive
coal block is governed by Section 3(3)(a) of the CWN Act, according
to which, only two kind of entities, nanely, (a) Central Governnent
or undert aki ngs/ corporations owned by the Central Governnent; or
(b) conpani es having end-use plants in iron and steel, power,
washi ng of coal or cenent can carry out coal nining operations

The expression "engaged in" in Section 3(3)(a)(iii) means that the
conpany that was applying for the coal block nust have set up an
iron and steel plant, power plant or cenment plant and be engaged in
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the production of steel, power or cenent. The prospective

engagenent by a private conpany in the production of steel, power

or cenment would not entitle such private conpany to carry out coa

m ni ng operati on. Most of the conpanies, which have been

al | ocated coal bl ocks, were not engaged in the production of steel
power or cenent at the tine of allocation nor in the applications
made by them any discl osure was nade whether or not the power,

steel or cenent plant was operational. They only stated that they
proposed to set up such plants. Thus, the requirenent of end-use
project was not net at the time of allocation

152. It is pertinent to note here the stand of Maharashtra.
According to Maharashtra, the allocation of coal blocks by the
Screening Commttee neant that the benefits of the differential in
price of coal, as the case may be, would accrue to the allottee of the
coal block. The differential in price would not necessarily be passed
to the public as the price of the final product of the conpany is
determined by inport parity price in case of steel conpanies

competitive market price in case of cenent conpani es (many may



not have access to captive coal) and the price of power on an
exchange or in bids by State utilities irrespective of source of fuel
No material has been placed by the Central Government whi ch may

rebut the Maharashtra’ s stand.
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153. The chal l enge has also been laid to the legality of the

al l ocations made to the State/ State PSUs through the Screening
Conmittee route as well as CGovernnent dispensation route. It is

not in dispute that the Screening Conmittee has recommended

all ocation of coal blocks to 29 State Governnent PSUs while

t hrough Governnent di spensation route allocation has been
recommended for 72 PSUs. The question that requires
consi deration is whether comrercial mning operation can be

carried on by the State or State PSUs. The answer has to be found
out fromthe statutory provisions. By virtue of Section 3 of the CWN
Act, as was originally enacted, on and fromthe appoi nted day, the
right, title and interest of the owners in relation to the coal mnes
specified in the Schedul e stood transferred to and vested absol utely
in the Central Governnment free fromall encunbrances. Thi s
provision further provides that if after the appointed day, the

exi stence of any other coal mne cones to the know edge of the
Central Government, the provisions of the Coal M nes Managenent

Act shall apply until that mine is nationalized by an appropriate

| egislation. Section 3 of the CW Act was anended by the 1976

Nati onal i sati on Amendnent Act whereby sub-sections (3) and (4) of
Section 3 were inserted. Along with this, Section 1A was al so
inserted in the CWN Act. By sub-section (3) of Section 3, it is
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provi ded that on and fromthe commencenent of anmendment in

Section 3, no person other than the Central Governnent or a
Government conpany or a corporation owned, managed or

controlled by the Central Government or a person to whomthe sub-
| ease has been granted by any such CGovernnent, Governnent

conpany or corporation or a conpany engaged in the production of
iron and steel shall carry on coal mning operation in any form

Cl ause (b) of sub-section (3) also provides for term nation of al



m ni ng | eases and sub-leases for winning or mning of coal except
the mning | eases granted before such commencenent in favour of

the Governnent, Governnent conpany or corporation and any sub-

| ease granted by any such Governnent, Governnent conpany or
corporation. Cause (c) of sub-section (3) of Section 3 prohibits
grant of |ease for winning or mning coal in favour of any person
other than the Governnent, Governnent conpany or corporation
referred to in clause (a) thereof. But this prohibition is subject to
only one exception inasnmuch as the Government, conpany or

cor poration owned, managed or controlled by the Central

Governnent nmay grant a sub-lease to any person in any area on

such ternms and conditions as may be specified in the instrunent
granting sub-lease provided the reserves of coal in the area are in
i solated snmall pockets or are not sufficient for scientific and
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economi cal devel opnent in a coordinated and integrated manner

and the coal produced by the sub-lessee will not be required to be
transported by rail. Section 3(3)(a)(i) thus provides that only
Central Government or a CGovernnent conpany (Central PSU or a
corporation owed or nmanaged by the Central Governnent) can

carry on mning operations in India in any form I n other words,
comrercial mning cannot be carried on by the State Governnent

or the State PSU. The expression "CGovernnent conpany or a
corporation owed, nmanaged or controlled by the Centra

Government" means Covernment of India Public Undertaking. It

does not include State Governnment Public Sector Undertaking. This

is fortified by Section 3(4), Section 4 and Sections 5, 6 and 7. The
nm ning | eases and sub-1| eases which were term nated under Section
3(3)(b) were available only to the Central Government or for that
matter, the Governnent conpany or a corporation owned, nmanaged

and controlled by the Central Government. The State Governnent

or State Public Sector Undertakings becane entitled to obtain sub-

| ease of reserves of coal in isolated small pockets under clauses (i)
and (ii) of proviso to Section 3(3)(c). It is pertinent to notice here

that Gircul ar dated 30.07.1979 records the correct position of



| egislative policy articulated in the CW Act under which only the
Central Government Public Undertakings have been permtted to
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carry on coal mning operations in the country. After the

anendnment was carried out in the CMWN Act, the circul ar states that
whil e continuing the existing policy of the Central Governnent
carrying out coal mining operations by its own undertakings, the
State CGovernnents nmight also be allowed to carry out coal mning
operations in isolated small pockets subject to the conditions set out
therein. The "isol ated snall pockets" are those which are away from
the main coalfields and have limted known reserves which are not
sufficient for scientific and econoni c devel opnent in a coordinated
and integrated manner and the coal produced from such areas

would mainly be utilized for |ocal consunption w thout transportation
by rail ways. However, al nost after 22 years, vide Circular dated
12.12.2001, the Central Governnment, reviewing its earlier policy,

all oned the State Governnment comnpani es or undertakings to do

m ni ng of coking and non-coking coal or lignite reserves either by
opencast or underground nmethod, anywhere in the country, subject

to the conditions set out therein. Under the revised policy, the State
Gover nment conpany/undertaking was pernmitted to mine non-

coki ng coal and coki ng coal reserves or lignite by
opencast/underground nmethod wi thout the restriction of "isol ated

smal | pockets". Havi ng carefully exam ned the Circul ar dated
12.12.2001, in light of the provisions of the CWN Act, as anended in
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1976, it appears to us that the circular is not in conformty with the

provi sions of the CMN Act and, consequently, has no | egal sanction
CWN Act and further amendnents therein carried out in 1976 do not
all ow State Governnent or State PSUs to mine coal for conmercial
use. The probl em seens to have arisen because of the 2001
circular which pernmits the State Government conpani es or
undertaki ngs to do mning of coking and non-coking coal reserves
but, as noted above, the legislative policy in the CW Act does not

permt that. The recomrendation for allocation by the Screening



Committee to the State PSUs and al so the allocation nmade to the
State PSUs through Governnent dispensation route are, therefore,
in violation of the provisions of the CMW Act, as anended fromtine
to time. Moreover, the State PSUs, besi des having been allocated
coal mnes for conmercial purpose, have al so been allowed to form
joint venture conpanies, i.e., 51% sharehol ding of State PSUs and
49% of private company. However, in the joint venture agreenents
between the State PSUs and the private conpanies, mning
operations have been given to private conpany. For exanple, the
notice inviting offer dated 02.07.2008 issued by Chhattisgarh

M neral Devel opnent Corporation (CVDC) for selection of partner
for formation of a joint venture conpany for exploration,

devel opnent, nining and marketing of coal from coal bl ocks
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provi ded that the Joint Venture Conpany (JVC) to be forned by

CMDC and the selected offerers / bidder will explore, develop and
operate such coal deposits and the coal produced by JVC will be
sold commercially to various consuners in the open narket.

CMDC was al | ocat ed Sondi ha coal bl ock and coal bl ocks Bhat gaon-

Il and Bhatgaon-11 (Extension). Simlarly, the Joint Venture
Agreenent between the Madhya Pradesh State M ning Corporation
Limted and Monnet |spat and Energy Linited reveals that Joint
Venture Conpany has been further allowed to enter into M ne

Devel opnment Qperation Agreenents with other private partner or

si ster concern. Thi s nmodus operandi has virtually defeated the
| egislative policy in the CMN Act and wi nning and m ning of coa
m nes has resultantly gone in the hands of private conpanies for
comrerci al use. As indicated above, by 1976 amendnent in the

CWN Act, other than the Central Governnent or Central

Gover nnent undertaki ngs, a conpany engaged in the production of
iron and steel was permitted to carry on coal mning operations in
any form By subsequent anendnments in Section 3 of the CWN Act,
besi des a conpany engaged in the production of iron and steel, a
conmpany engaged in generation of power or a conpany engaged in

washi ng of coal obtained froma nine or such other end-use, as the



Central Government may by notification specify, no other conpany
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can "carry on mning operation in coal". Allocation of coal blocks to

the State PSUs which ultimately on getting mining | eases may

enable themto win or mne coal comercially is clearly in breach of
the provisions of the CW Act.

154. To sumup, the entire allocation of coal block as per
recomendat i ons made by the Scr eeni ng Conmittee from
14.07.1993 in 36 neetings and the allocation through the

Gover nment di spensation route suffers fromthe vice of arbitrariness
and | egal flaws. The Screening Conmmittee has never been

consistent, it has not been transparent, there is no proper
application of mnd, it has acted on no nmaterial in nmany cases,

rel evant factors have sel dom been its guiding factors, there was no
transparency and gui del i nes have sel dom guided it. On many
occasi ons, guidelines have been honoured nore in their breach

There was no objective criteria, nay, no criteria for evaluation of
conparative nerits. The approach had been ad-hoc and casual

There was no fair and transparent procedure, all resulting in unfair
di stribution of the national wealth. Conmon good and public

i nterest have, thus, suffered heavily. Hence, the allocation of coa
bl ocks based on the reconmendati ons nmade in all the 36 neetings

of the Screening Committee is illegal
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155. The al l ocation of coal blocks through Governnent

di spensation route, however |audable the object may be, also is

illegal since it is inpermssible as per the schene of the CW Act.

No State Governnent or public sector undertakings of the State

CGovernnents are eligible for mning coal for comercial use. Since

al l ocation of coal is pernissible only to those categories under

Section 3(3) and (4), the joint venture arrangenment with ineligible

firns is also inpernmissible. Equally, there is also no question of any
consortium/ leader / association in allocation. Only an undertaking
satisfying the eligibility criteria referred to in Section 3(3) of the CW

Act, viz., which has a unit engaged in the production of iron and



steel and generation of power, washing of coal obtained fromm ne

or production of cenent, is entitled to the allocation in addition to
Central Governnent, a Central Governnent conpany or a Central

Gover nrent cor por ati on.

156. In this context, it is worthwhile to note that the 1957 Act
has been anended introducing Section 11-A w.e.f. 13.02.2012. As

per the said anmendnent, the grant of reconnai ssance pernit or
prospecting licence or nmining |l ease in respect of an area containing
coal or lignite can be made only through sel ection through auction

by conpetitive bidding even among the eligible entities under

Section 3(3)(a)(iii), referred to above. However, Governnent
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compani es, Governnent corporations or conpani es or corporations

whi ch have been awarded power projects on the basis of

conpetitive bids for tariff (including Utra Mega Power Projects)
have been exenpted of allocation in favour of themis not nmeant to
be through the conpetitive bidding process.

157. As we have already found that the allocations nade,
bot h under the Screening Committee route and the Governnent

di spensation route, are arbitrary and illegal, what should be the
consequences, is the issue which remains to be tackled. W are of
the view that, to this limted extent, the matter requires further
heari ng.

158. By way of footnote, it may be clarified and we do, that
no chal l enge was laid before us in respect of blocks where
competitive bidding was held for the lowest tariff for power for Utra
Mega Power Projects (UMPPs). As a nmatter of fact, M. Prashant
Bhushan, | earned counsel for Common Cause subnitted that since

all ocation for UWPs is in accord with the opinion given in Natura
Resources Al location Reference20 and the benefit of the coal block
is passed on to the public, the said allocations nay not be

cancel | ed. However, he submitted that in sone cases the
Governnent has all owed diversion of coal from UMPP to other end
uses i.e. for commercial exploitation. Having regard to this, it is
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directed that the coal blocks allocated for UVMPP woul d only be used
for UVWP and no diversion of coal for conmercial exploitation would

be permtted.

....................................... Ccll .
(R M Lodha)
.......................................... J.
(Madan B. Lokur)
.......................................... J.
(Kurian Joseph)
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