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REPORTABLE
I N THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON
CONTEMPT PETI TI ON NO. 245 OF 2007
I'N
ClVIL APPEAL NO. 4613 OF 2006
Ms. B.S.N Joshi & Sons Ltd. ...Petitioner
Ver sus
Aj oy Mehta & Anr. ... Respondent s
JUDGVENT
S.B. SINHA, J :
1. This contenpt proceeding has been initiated agai nst respondent Nos. 1

and 2 for alleged wilful disobedience of this Court’s order dated 31.10.2006, the

operative portion whereof reads as under

"...\We, therefore, intend to give another opportunity to
MAHAGENCO. It shall consider the offer of Appellant

upon consideration of the matter afresh, as to whether it
even now fulfils the essential tender conditions. If it
satisfies the terms of the tender conditions, the contract
may be awarded in its favour for a period of one year;

but such contract shall take effect after one nonth from
the date of the said agreenent so as to enable the private
Respondents herein to wind up their business. This

order is being passed in the interest of MAHAGENCO as

al so the private Respondents herein."

2. The Mahar ashtra State Power Generati on Co. Ltd. (for
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"MAHAGENCO') issued a notice inviting tender, inter alia, for coal I|iaisoning,
quality and quantity supervision of its thermal power station. One of the

conditions |aid down therefor is as under

"(ii) The Bidder should have executed the work of tota
m ni num quantity of 5 (Five) MIlion Metric Tons per
year for preceding 5 years. Besides this bidder should
have executed the work of total quantity of 10 (ten)
MIlion MI"s in any of the preceding 5 (Five) years.
Above execution of work should be on behalf of State
El ectricity Board and/or NTPC and/or other State or
Central Undertaking and/or the private Power

short



Generating Conpanies as their liaison agent/coal agent,
with regard to receipt and supply of the coal including
supervi sion on di spatch, |oading, novenent of the coa
upto destination by Railway only."

The term "year" occurring therein is said to be the financial year.
Petitioner along with various others submtted its tender, inter alia, on the
premi se that the petitioner did not fulfill the essential conditions of having
transported the quantity of mininumfive |akh tonnes of coal for the preceding

five years, its offer was not accepted

3. Awit petition was filed before the Madhya Pradesh Hi gh Court, which
havi ng been dism ssed, Civil Appeal bearing No. 4613 of 2006 was preferred by

the petitioner upon obtaining special |eave.

One of the questions which arose for consideration before this Court was
as to whet her MAHAGENCO conmitted a serious error in not taking into
account the quantity of coal supplied by the petitioner to the Andhra Pradesh

Power Generation Corporation Limted; as it appears fromits letter dated
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15. 06. 2005 that the petitioner had supplied the follow ng quantity of coal

"S. Peri od Nanme of Colliery Quantity in Mr
No.
01. 11. 09. 2003 M s MCL Tal cher 3172750. 00
to
March 2004
02. 01. 10. 2003 Ms ML, lbvalley 316930. 00
to Area e e e e
31. 03. 2004 3489680. 00
03. 01. 04. 2004 M s MCL Tal cher 2774455, 00
to
10. 09. 2004
04. 01. 04. 2004 Ms MCL Ibvalley 389732. 00
To Area  meeeemeeea oo
30. 09. 2004 3164187. 00

By a judgnent and order dated 31.10.2006, this Court held:

"It is, therefore, evident that total quantity of
62, 64,135 netric tones of coal had been handl ed by
Appel l ant for them

The intention of introduction of the said clause
becones self-evident fromthe aforenentioned note. It
may be true, as was observed by the High Court, that the



Respondents in the tender docunments did not

categorically state that the block of 365 days in respect of
handl i ng of coal by the tenderes shall be taken into
consideration. It is also true that the Corporation nust

be held to be aware as to what was the true intent and
purport of the said term"

4, It was, however, found that other tenderers, viz., Ms. Nair Coal Services
Ltd., Nagpur, Ms. Nareshkumar & Co. Ltd., Nagpur and Ms. Karanthand

Thapar & Brs. Ltd., Munbai had formed a cartel

Al | eged cont emor Shri Aj oy Meht a, Managi ng Director of
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MAHAGENCO ( Respondent No. 1 herein) in a note dated 19.08.2005 stated as

under :

"On perusal of rates of Ms Nair Coal Services Ltd.
Nagpur, M's Nareshkumar & Co Ltd., Nagpur and Ms
Karancthand Thapar & Brs. Ltd., Mnbai, it is apparent
that they have forned a cartel. The rates quoted by these
firms are nearly 51 crs. to 52 crs. nore than that quoted
by LT. As a goodwill gesture the above parties were
called for negotiations. However, they have refused to
match the L1 rates.

In view of above it is in public interest and in the
i nterest of MAHAGENCO a Govt. owned, public utility
that the work is allocated to the | owest qualified bidder
nanely Ms B.S.N. Joshi & Co."

Utinmtely, however, the said proposal was not accepted.

5. Despite the fact that a cartel was forned, the contract was awarded to

the nmenbers thereof. In the aforenentioned context, this Court observed:

"Wil e saying so, however, we would like to
observe that that having regard to the fact that a huge
public noney is involved, a public sector undertaking in
vi ew of the principles of good corporate governance may
accept such tender which is econonically beneficial to it.
It may be true that essential ternms of the contract were
required to be fulfilled. If a party failed and/or
negl ected to conply with the requisite conditions which
were essential for consideration of its case by the
enpl oyer, it cannot supply the details at a |later stage or
quote a |l ower rate upon ascertaining the rate quoted by
ot hers. Whet her an enpl oyer has power of rel axation
nmust be found out not only fromthe terns of the notice
inviting tender but also the general practice prevailing in
I ndia. For the said purpose, the court nay consider the
practice prevailing in the past. Keeping in view a
particul ar object, if in effect and substance it is found
that the offer nmade by one of the bidders substantially



satisfies the requirenments of the conditions of notice
inviting tender, the enployer may be said to have a

general power of relaxation in that behalf. Once such a
power is exercised, one of the questions which would

ari se for consideration by the superior courts would be
as to whether exercise of such power was fair,
reasonabl e and bona fide. If the answer thereto is not in
the negative, save and except for sufficient and cogent
reasons, the wit courts would be well advised to refrain
t henmsel ves in exerci se of their di scretionary
jurisdiction."

It was on the aforenmentioned prem se, the Civil Appeal was all owed by

this Court.

6. M. Vikas Mehta, |earned counsel appearing on behalf of the petitioner

in support of the contenpt petition, would argue:

(i) Al'l eged contemors had fromthe very begi nning gave a twist to the said
order insofar as it proceeded on the basis that the five years period
shoul d be calculated fromthe date of the order of this Courts

(ii) MAHAGENCO refused to grant a contract in favour of the petitioner
relying on or on the basis of the interimorder passed by this Court.

(riti) A different stand is being taken now that the petitioner should not be
allotted any contract in view of a subsequent event, viz., the letter dated

20. 02. 2007 issued by the Sanjay Gandhi Thernmal Power Station

On the aforenentioned prenise, the | earned counsel would subnit that
the all eged contemmors nust be held to have committed gross contenpt of this

Court.

7. M. Ataf Ahmed, |earned senior counsel appearing on behalf of the
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al | eged contemmors, on the other hand, would contend that:

(i) the all eged contemmors m ght have committed a mistake in properly
under standi ng the order of the court, but the sane would not nean that
they have committed contenpt of the court.

(i) The term "year" having been found by this Court to mean a financial



year, even if the figures supplied by the petitioner are taken into
consi deration, it cannot be said to have satisfied the essential conditions

for grant of contract of transportation of coal

In any event, the | earned Senior Counsel would subnit that the alleged
contemrmors are ready and willing to abide by any direction which may be issued

by this Court.

8. Supply of coal and that too good quality of coal is essential for running of
a thermal power station. It was with that intent in mnd that this Court, either

at the interimstage or final stage, did not intend to pass any order which would

hanper transportation of coal resulting in stoppage of the functioning of the

thermal power station.

9. The all eged contemmors, in our opinion, msconstrued the order of this
Court for which there was no basis that they were bound by the interimorder
passed by this Court. For the sake of clarity, we nmay notice the interimorder

dated 27.03.2006 which reads as under
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"Learned counsel for the petitioner submts that the

mai n petition is comng up for final hearing on 17th Apri
2006. Learned counsel appearing for respondent Nos. 2

& 3 submits that for purposes of generating power, coa
supplies have to be continued to the respondents failing
which the entire generation of electricity shall come to a
standstill. Keeping in viewthis fact, the respondents are
permtted to go ahead with their tender process

i ncluding award of contract. They are free to nake

what ever arrangenent they want to make in this behalf

to ensure continued supply of coal to them It is,
however, made cl ear that whatever arrangenent is nade

by the respondents the sane will be subject to the fina
deci sion of this Special Leave Petition."

[Underlining is ours for enphasis]

10. W, therefore, fail to understand as to how a fresh tender was floated to
all ot the work of I|iaisoning of coal and the same conpani es who had formed a
cartel were allowed to carry on the contract job. W may, however, place on
record that the contracts were awarded on the condition that the sane woul d be

subject to the final outconme and decision of this Court.



11. Qur attention has been drawn to the fact that the petitioner was asked to
file additional docunents in support of its contention that it fulfilled the
essential conditions of contract, if it so intended to do. It was, however, wholly
unnecessary as only a fresh ook was required to be given in regard to the
eligibility of the petition for the purpose of awardi ng the contract wherefor the
Scrutiny Committee was required to forman opinion as to whether the

petitioner had substantially conplied with the tender conditions, subject, of

course, to the fulfillnment of essential conditions.

12. Al'l eged contemors, in our opinion, committed a serious error in
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calculating the quantity of coal transported for preceding five financial years
fromthe date of the judgment. The date of the judgment was not at all rel evant
for the aforenentioned purpose. The alleged contemmors did not explain how
they have understood the order of this Court wongly as they had al so proceeded
on the basis that the five financial years should be counted fromthe date of
calling for the tender and the date of the judgnent separately. If they had any
difficulty in understanding the direction of the court, they should have
approached this Court for clarification but could not have arrived at such an
absurd concl usion that what was necessary to be considered is handling of coa
by the petitioner for the preceding five years fromthe date of passing of the

j udgnent by this Court.

13. What was necessary for themto consider was inplenentation of the
directions issued by this Court in the backdrop of the events noticed by this
Court. This Court in its judgnment had not only taken into consideration the
contentions raised by MMAHAGENCO in regard to non-fulfillnent of the essential
conditions on the part of the petitioner but also inplications thereof at sone

detail s.

They furthernore sought to take into consideration a purported

subsequent event, viz, the letter dated 20.02.2007 issued by the Sanjay Gandh

Thermal Power Station, which was neither relevant nor deci sive.

14. The al |l eged contemors, therefore, in our opinion, did not read the



directions of the court in their proper perspective.

15.

We say so

(1) because they could not have considered the directions contained in the
interimorder passed by this Court. The interimorder nerged into the
final order. In any event, even the said interimorder was subject to the
deci sion of the court and, thus, we fail to understand as to how the
interimorder was found to be continuing despite passing of the fina
order.

(i) As the matter was required to be considered afresh, the purpose of
considering the eligibility of the petitioner is concerned, they committed
a serious error insofar as the eligibility criteria were applied fromthe
date of the judgnent.

(i) They furthernore could not have ignored the note of the alleged
Contemnor No. 1 that the other respondents in the G vil Appeal had
fornmed a cartel. They furthernore did not notice that having regard to
the overall situation and particularly in view of the opinion of the
Scrutiny Conmittee that the petitioner had substantially conplied with
the conditions and, thus, the general power of relaxation should have

been used.

It is, therefore, not a case where two interpretations of the judgment of

this Court were possible.

16.

Before us an additional affidavit has been filed by Shri Aj oy Mehta,

Contemmor No. 1, stating:
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"17. I, therefore, respectfully submt that we have not

flouted the orders passed by the Hon ble Court and we
shal |l abide by all directions given by this Hon' bl e Court
i ncludi ng awardi ng of the contract to Ms BSN Joshi &
Sons Ltd., Petitioner herein, if this Hon ble Court so
directs."

Keeping in view the aforenmentioned statenment made before us, we accept



t he apol ogy tendered by the alleged contemmors for the tine being and direct
that the contract for a period of one year be granted to the petitioner in terns of

our judgnent dated 31.10.2006.

17. We are distressed to see that MAHAGENCO had been encouragi ng

formation of a cartel and, thus, allowing the rate of transportation of coal to go
hi gh up. Unl ess a power generating conpany takes all neasures to cut down

such mal practices, the generation cost of electricity is bound to go hi gher and
ultimtely the sane woul d be passed on to the consuners of electricity. W hope

a public sector undertaking woul d take adequate and appropriate neasures to

meet the said contingency in future.

18. The contenpt petition is disposed of with the aforenenti oned directions.

[ Cyriac Joseph]
New Del hi .
Decenber 19, 2008
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| TEM NO. 1F COURT NO. 4 SECTI ON | X
(For Judgnent)
SUPREME COURT OF | NDI A
RECORD COF PROCEEDI NGS

CONTEMPT PETI TION (C) NO. 245 OF 2007 IN Givil Appeal
No. 4613/ 2006

MS B.S.NJOSH & SONS LTD. Petitioner(s)
VERSUS
AJOY MEHTA & ANR. Respondent ( s)

Date: 19/12/2008 This matter was called on for pronouncenent
of Judgnent today.

For Petitioner(s)
M. Vi kas Mehta, Adv.

For Respondent (s)
M. A S. Bhasne, Adv.



Hon’ bl e M. Justice S.B. Sinha pronounced the Judgnent
of the Bench comprising of H's Lordship and Hon  ble M. Justice
Cyri ac Joseph.

For the reasons nentioned in the signed judgnent, the
contenpt petition is disposed of.

(Sarita Purohit) (Pushap Lata Bhardwaj)
Sr.P. A Court Master

(Reportabl e signed judgnent is placed on the file)



