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ACT:
Sal es Tax- Del i very or der - Meani ng of - Two separate
transactions-Sales-tax, if |leviable at both Points-Sale of

Goods Act, 1930 (111 of -1930), s. 2(4)-Madras General Sales
Tax Act, 1939 (Mad. [|X of 1939).

HEADNOTE:

The respondents dealt in gunnies. They first entered into
contracts with two MIIs agreeing to purchase gunnies at a
certain rate for future delivery, and also entered into
agr eenent with third parties, by which they char ged
somet hing extra fromthose third parties and handed over the
delivery order known as kutcha delivery order. The Mlls
however did not accept the third parties as contracting
parties, but only as the agents of the appellants and
delivered the goods agai nst the kutcha delivery orders, and
collected the Sales Tax fromthe third parties. The tax
authorities treated these transacti ons between the appel |l ant
and the third parties as fresh sales and sought to |evy
sal es-tax again, which the appellants contended, was not
denandabl e as there were no second sales; the delivery of a
kutcha delivery order did not anpbunt to a sal e of goods, but
was only an assignment of a right to obtain delivery of
gunni es which were not in existence and not appropriated to
the contract; this was only an assignnent of a forward
contract.

Hel d, that the agreenents between the parties showed that
third parties were not recognised by the sellers. A
delivery order being a docunent of title to goods, the
possession of such a docunment not only gave the right to
recover the goods but also to transfer themto another by
endor senent or del i very. There being t wo separate
transactions of sale, one between the MIIls and the origina

purchasers and the other between the original purchasers and
third parties, tax was payable at both the points.

The Sales Tax officer, Pilibhit v. Ms. Budh Prakash ja
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Prakash, [1955] 1 S.C. R 243, Poppatlal Shah v. The State of
Madras, [1953] S.C.R 677, and The State of Andhra v. Kolla
Sreeramanurt hy, deci ded on June 27, 1957, referred to.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeals Nos. 223 and 224
of 1960.

Appeals from the order dated November 23, 1956, of the
Andhra Pradesh Hi gh Court, Hyderabad, in Tax Revision Cases
Nos. 17 and 18 of 1956.
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C. K. Daphtary, Solicitor-General of India and T. V. B
Tatachari, for the appellants.

K. N. Raj agopal Sastri and D. Cupta, for the respondent.
1960. Decenber 14. The Judgment of the Court was delivered
by

Hl DAYATULLAH, ~ J.-These are two appeals on certificates
granted by the Hi-gh Court of ‘Andhra Pradesh agai nst a common
judgnent in a sales tax revision filed by the appellants in
the Hi gh Court.

The facts are as follows: In the year 1952-53, for which the
assessment of sales tax was in question, the appellants
dealt in gunnies, and purchased themfrom two MIlIls in
Vi shakapatnam District and in respect of which they issued
delivery orders to third parties, with whomthey had entered
into separate transactions. The procedure followed by the
appel l ants was this: They first entered into contracts wth
the MIIls agreeing to purchase gunnies at a certain rate for
future delivery. Exhibit A1 is a specinen. of such
contracts. The appellants also enteredinto agreenents with
the MIls, by which the MIIs agreed to deliver the goods to
third parties if requested by the appellants. The, MI1s,
however, did not accept the third parties as contracting
parties but only as agents of the appellants. Exhibits A-2
and A-2(a) are specinen agreenents of this kind. Before the
date of delivery, the appellants entered into agreenents
with third parties, by which they charged sonething extra
fromthe third parties and handed over to themthe .delivery
orders, which were known as kutcha delivery orders.
Exhi bits A-3 and A-4 are specinmens of the agreenent and the
delivery orders respectively. The MIls used to deliver the
goods against the kutcha delivery orders along wth  an

invoice and a bill, of which Exs. A-6 and A-7 are specinmens
respectively, and collected the sales tax from the third
parties. The tax authorities, however, treated t he

transaction between the appellants and third parties as a
fresh sale, and sought to levy sales tax on it
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agai n, which, the appellants, contended, was not denandabl e,
as there was no second sale.

The appellants failed in their contentions before the Deputy
Commercial Tax Oficer, @ntur, and their appeals to the
Deputy Conmi ssioner of Commercial Taxes, Quntur and the
Andhr a Sal es Tax Appellate Tri bunal , Qunt ur, wer e
unsuccessful . The appellants then went up in revision to
the Hi gh Court under the Madras Ceneral Sales Tax Act, 1939
(as anmended by Madras Act No. 6 of 1951), but were again
unsuccessful . The Hi gh Court, however, gr ant ed
certificates, on which these appeal s have been filed.

The contentions of the appellants are that the agreenent and
the delivery of the kutcha delivery order did not anmount to
a sale of goods, but was only an assignment of a right to
obtain delivery of the gunnies, which were not in existence
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at the tine of the transaction with third parties, and were
not appropriated to the contract, or, in the alternative,
that this was only an assignment of a forward contract.
They seemto have relied in the H gh Court upon the deci-
sions of this Court reported in The Sales Tax Oficer,
Pilibhit v. Messrs. Budh Prakash Jai Prakash(1) and
Poppat |l al Shah v. The State of Madras (2) to show that these
transactions were not sales. These cases were not relied
upon by the appellants before us, presunably because the
H gh Court has adequately shown their inapplicability to the
facts here.

The |learned Solicitor-CGeneral appearing for the appellants
rested his case entirely upon the first contention, nanely,
that there was only an assignnent of a right to obtain
delivery of the gunnies and not a sale. He contended that
there was only one transaction of sale between the MIIls and
the third parties, who, on the strength of the assignnent of
the right to take delivery, had received the goods from the
MIlls. in our opinion, this does not represent the true
nature of the transactions, either in fact, or in |aw

To begin with,the MIIs had nade clear in their agreements
that they were not recognising the third parties as
contracting parties having privity with

(1) [1955] 1 S.C. R 243.

(2) [1953] S.C.R 677.
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them and that delivery would be given against the kutcha
delivery orders to the third parties as agents of the
appel | ant s. The MIIls, therefore, recognised only the
appel l ants as contracting parties, and there was thus a sale
to the appellants fromthe MIls, on which ,;sales tax was
correctly demanded and was paid. 1In so far-as the third
parties were concerned, they had purchased the goods by
paynment of an extra price, and the transaction nust, in |aw
and in fact, be considered a fresh transaction of sale
between the appellants and the third parties. A delivery
order is a docunent of title to goods (vide s. 2(4) of the
Sal e of Goods Act), and the possessor of such a docunment has
the right not only to receive the goods but alsoto transfer
it to another by endorsement or delivery. At the nonent of
delivery by the MIls to the third parties, there were, .in
effect, two deliveries, one by the MIIls to the Appellants,
represented, in so far as the MIIs were concerned, by the
appel l ants’ agents, the third parties, and the other, by the
appel | ant s to the third parties as buyers from the
appel lants. These two deliveries might synchronise-in point
of time, but were separate, in point of fact and in the eye
of law. |If a dispute arose as to the goods delivered under
the kutcha delivery order to the third parties against' the
MIlls, action could lie at the instance of the appellants.
The third parties could proceed on breach of contract only
agai nst the appellants and not against the MIIs. I'n our
opi nion, there being two separate transactions of sale, tax
was payable at both the points, as has been correctly
poi nted out by the tax authorities and the Hi gh Court.

The appel lants relied upon a decision of the Andhra Pradesh
H gh Court in The State of Andhra v. Kolla Sreeramanurty
(3), but there, the facts were different, and the D vision
Bench itself in dealing with the case, distinguished the
j udgrment under appeal, observing that there was no scope for
the application of the principles laid dowmn in the judgnment
under appeal, because in the cited case, "the property in
the goods did not pass fromthe nills to the assessee and
(3) Second Appeals Nos. 194 & 195 of 1954 decided on June
27, 1957.
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there was no agreenent of sale of goods to be obtained in
future between the assessee and the third party".
In the result, the appeals tail, and are disnmssed wth
costs. One hearing fee.

Appeal s di sm ssed.




