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ACT:

I ncome Tax Act, 1922, section 25A, scope of -Wether an
order of assessnment passed under the Indian Income Tax Act,
1922 by the Income Tax Oficer in the case of a H ndu
undivided famly without holding an inquiry into the
validity of the claim nade within _a reasonable tinme by a
menber of the Hindu undivided fanmily that a partition had
taken place anpbng the menbers of the famly is liable to be
nerely cancelled in appeal by the Income-tax  Appellate
Tribunal wthout a further direction to the ‘assessing
authority either to nodify the assessnent suitably or to
pass a fresh order of assessnent in accordance w th |law.

HEADNOTE:

The assessee is a Hndu wundivided famly and the
assessment years are 1955-56 and 1957-58 to 1961-62. The
assessee addressed on Cctober 10, 1960 to the Incone-tax
Oficer in connection with a notice received under section
18A(1) of the Act in respect of the assessment year 1961-62
stating that all the novable and i movabl e properties of the
assessee had been partitioned by nmetes and bounds under
partition deeds and that the Hi ndu undivided fam |y was no
| onger receiving any inconme as such and there was therefore
no question of payment of any advance tax by .it. A specific
request to record the factumof the partition for _that
purpose of the Act effective from July 10, 1960 was al so
prayed for. This was followed by another letter on June 16,
1961 by Ms. S. G Dastagir and Co. On behalf of the assessee
in connection wth advance tax demanded for the assessnent
year 1962-63 with a simlar request. Bef ore fresh
assessnments were conpleted for the years 1955-56, 1957-58
and 1958-59 as per the orders of the Appellate Assistant
Conmi ssi oner dated February 24, 1962 a third letter dated
March 11, 1962 was addressed to the sane |nconme-tax Oficer
with a similar request for recording the factum of
partition. Another letter dated March 21, 1962 was addressed
by Ms. S.G Dastagir & Co. rem nding the Incone-tax O ficer
of the earlier letters of October 10, 1960 and June 16,
1961.

The assessnment for the years 1955-56 to 1958-59 were,
however, conpleted between August 21, 1962 and March 27,
1963 wi thout holding any inquiry as contenpl ated by section
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25A of the 1922 Act regarding the factum of partition. The
Income-tax O ficer thereafter started an inquiry under
section 25A and by his order dated March 30, 1965 refused to
record the partition. On appeal against the refusal the
Appel | ate Assi stant Comm ssioner by his order dated Novemnber
8, 1967 set aside the said order and directed the |Incone-tax
Oficer to record the partition under section 25A as on July
10, 1960. That order becane final as an appeal was filed
against it by the Revenue. In the appeals filed before the
Assi stant Appellate Conmi ssioner against the assessnent
orders for the years in question, that is, 1955-56 and 1957-
58 to 1961-62 the assessee con-

506

tended that the assessnments were liable to be set aside on
the ground that the inquiry into the claim of partition
which was a condition precedent for making an order of
assessnment on the H ndu undivided fanm |y had not been nmade
as required by section 25A of the Act. The Appellate
Assi st ant 'Comm ssi oner rejected the said contention, but the
appeal s preferred before the Tribunal were allowed. The
Tri bunal cancell ed the assessments wi'thout any directions to
make fresh assessnments.” At the instance of the Revenue a
reference was nade by the Tribunal to the H gh Court of
Andhra Pradesh under section 66(1) of "the Act. The High
Court answered the reference in favour of the Revenue and
hence the appeal s.

Al'l owi ng the appeals, the Court
N

HELD: (1) Under section 25A of the 1922 Act the | ncone-
tax Officer was bound to hold an inquiry into the claim of
partition if it is nmade by or on behalf of any nenber of the
H ndu undivided famly which is being assessed hitherto as
such and record a finding thereon. ~If no such finding is
recorded sub-section (3) of section 25A of the Act becones
clearly attracted. Wwen a claimis nmade in time and the
assessnment is mnmade on the Hindu undivided famly / without
holding an inquiry as contenplated by section 25A(1), the
assessment is liable to be set aside in appeal as it/'is in
clear violation of the procedure prescribed for that
pur pose, [517 A-(

Kal wa Devadattam and two Ors. v. The Union of India and
Os., [1964] 3 S.C R 191; Additional Income-tax O ficer
Cuddapah v. A Thimayya & Anr., (1965) 55 1.T.R 666 and
Karri Rankri shna Reddy v. Tax Recovery O ficer, Vijayawada,
(1973) 87 I.T.R 86, discussed and di sti ngui shed.

(2) The duty of the Tribunal does not end w th nmaking
declaration that the assessnents are illegal and it is duty
bound to issue further directions. The appel llate authority
has the jurisdiction as well as the duty to correct’ al

errors in the proceedings under appeal and to issue, if
necessary, appropriate directions to the authority agai nst
whose decision the appeal is preferred to dispose of the

whol e or any part of the matter afresh unless forbidden from
doing so by the statute. The statute does not say that such
a direction cannot be issued by the appellate authority in a
case of this nature. [517 D E

In the i nstant case, however, since it is not
established that the claim was a belated one the proper
order to be passed is to set aside the assessments and to
direct the Inconme-tax Oficer to make fresh assessments in
accordance wth the procedure prescribed by law. The
Tri bunal, therefore, erred in nerely cancelling t he
assessnent orders and in not issuing further directions.
[517 G H
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JUDGVENT:

ClVIL APPELLATE JURISDICTION. Civil Appeal Nos. 1286-
1291 of 1973.

Appeal s by certificate from the judgnent and order
dated the 30th June, 1972 of the Andhra Pradesh Hi gh Court
at Hyderabad in Referred Case No. 5 of 1971
507

A. Subba Rao for the Appellant.

S.C.  Manchanda, and Mss A Subhashini, for the
Respondent .

The Judgrment of the Court was delivered by

VENKATARAM AH, J. The only question which arises for
consideration in these six appeals by certificate is whether
an order of assessment passed under the Indian |ncone-tax
Act, 1922 (hereinafter referred to as ’'the Act’) by the
Income-tax Oficer in the case of a H ndu undivided famly
wi thout holding aninquiry into the wvalidity of the claim
nade within~ a reasonable time by a nmenber of the Hi ndu
famly that a partition had taken place anong the fanmly is
liable to be nmerely cancelled in appeal by the Incone-tax
Appel l ate Tribunal (for short, ’'the Tribunal’) wthout a
further direction to the assessing authority either to
nodi fy the assessnent suitably or to pass a fresh order of
assessnment in accordance with | aw

The assessee is a Hndu undivided famly and the
assessment years are 1955-56 and 1957-58 to 1961-62. An
assessnment order made on My 30, 1959 in respect of the
assessment year 1955-56 had been set aside by the Appellate
Assi stant Conmi ssi oner on February 24, 1962 with a direction
to nmake a fresh assessnent. \Wen fresh assessnent
proceedi ngs were conmenced pursuant to- the above said
direction in respect of the assessnent year 1955-56,, the
assessnment proceedings for the assessnent years 1957-58 and
1958-59 were also taken wup. Earlier a letter had been
addressed on Cctober, 10, 1960 by Kapurchand Shrinmal to the
I ncome-tax O ficer in connection wth a notice received by
the assessee wunder section 18A (1) of the Act in respect of
the assessment year 1961-62 stating that all the novable and
i movabl e properties of the assessee had been partitioned by
metes and bounds under partition deeds and that the Hindu
undivided family (the assessee) was no | onger receiving any
income as such and there was therefore no question of
paynment of any advance tax by it. The second para of that
letter contained a specific request to record the factum of
the partition for the purpose of the Act. Again on June 16,
1961 Ms S.G Dastagir and Co. addressed a |etter on behalf
of the assessee in connection with advance tax denmanded for
the assessment year 1962-63, the second para of /which
contained a sinmlar request for recording the factum of
partition. Before the fresh assessnents were conpleted for
the three years referred to above a third letter dated March
11, 1962 was addressed to the same
508
officer who received it on the next day itself in which
again there was a claimmde regarding the partition. But
this letter however was witten specifically in respect of
the assessment year 1957-58. On March 21, 1962, Ms S. G
Dastagir too addressed a further letter to the Incone-tax
Oficer remnding himof the earlier letters of October 10,
1960 and June 16, 1961 and that letter stated:

"Apart from these letters the natter has been

di scussed with you on a nunber of occasions personally

during the course of the assessment proceedi ngs of the
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year 1957-58 and your attention has already been drawn
to the facts that an order under section 25A has to be
passed before the conpletion of the assessnment for the
year 1957-58. The letter dated 11th March, 1962 was
addressed to you by the assessee only when it was
gathered that you were going to pass the assessnent
order for the vyear 1957-58 without nmaki ng the
contenpl at ed enquiry under section 25A."

The assessnments for the vyears 1955-56 to 1958-59 were
however conpl eted between August 31, 1962 and March 27, 1963
wi t hout hol ding an inquiry as contenpl ated by section 25A of
the Act regarding the factumof partition. The Income-tax
Oficer, thereafter started an inquiry under section 25A and
by his order dated March 30, 1965 refused to record the
partition. On appeal the Appellate Assistant Conmi ssioner by
his order dated November 8, 1967 set aside the said order
and directed the I'ncone-tax Oficer to record the partition
under section 25A as - on July 10, 1960. That order becamne
final as no appeal was filed against it by the Departnent.

It should be stated here that the Incone-tax O ficer
passed assessment orders  against -the assessee for the
assessment years 1959-60, 1960-61 and 1961-62 on March 26,
1964, March 30, 1965-and March 26, 1966 respectively before
the Appell ate Assistant Comm ssioner held that the partition
had taken place on/July 10, 1960.

In the appeals filed before the “Appellate Assistant
Comm ssi oner agai nst the assessment orders for the years in
guestion i.e. 1955-56 and 1957-58 to 1961-62 it was
contended that the assessnments were |liable to be set aside
on the ground that the inquiryinto the claimof partition
which was a condition precedent for making an ‘order of
assessment on the Hindu wundivided famly had not been made
as required by section 25A of the Act. The Appellate
Assi stant Conmi ssioner rejected the above contention. The
assessee there wupon filed appeals before the Tribuna
agai nst the orders of the

509
Appel | ate Assistant Comm ssioner and one question which was
A common to all the appeals that was urged before the

Tri bunal was about the validity of the assessnment nade
agai nst the assessee (H ndu wundivided famly) without
holding an inquiry regarding the claimof partition before
the assessnent proceedi ngs were conpleted. Wile the
assessee contended that the assessments were |iable to be
cancel l ed on account of the non-conpliance wth the
mandat ory provisions of section 25A of the Act it was urged
on behalf of the Departnent that in fact there was no
violation at all of section 25A and even if it was held that
there was any such violation the proper order to be passed
was either to direct the Inconme-tax officer to give effect
to section 25A (2) of the Act wthout cancelling the
assessnents made on the assessee or to set aside the
assessments with a direction to the Income-tax Oficer to
pass fresh orders of assessment. On a consideration of the
submi ssions made by the parties, the Tribunal cane to the
conclusion that the assessnents which had been made w t hout
holding an inquiry into the claimof partition as required
by section 25A of the Act were illegal and void Accordingly
it cancelled the assessments and added 'We do not consider
it necessary to direct fresh assessments. It would be open
to the Incone-tax Officer to do so if the |aw otherw se so
permts.’

Thereafter at the instance of the Revenue a reference
was made by the Tribunal to the H gh Court of Andhra Pradesh
under section 66(1) of the Act in all the cases for a
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deci sion on the follow ng question
"Whether on the facts and in the circunstances of
the case, the assessnments mnmde by the Incone-tax
Oficer on the Hi ndu undi vided famly of  Shr

Kapur chand Shri mal for the years wunder reference
wi t hout passi ng an order under section 25A were
valid ?"

W are not concerned in these appeals w th another
guestion arising out of the assessnent order made for the
year 1958-59 which was also referred alongwith the above
conmon questi on.

The High Court after hearing the |earned counsel for
the parties answered the comon question which arose in al
the appeals stating that the assessment nmade by the | ncomre-
tax Officer wthout passing the order under section 25A on
the claim of partition were valid but only required
nodi fication and directed the -~ Tribunal while giving effect
to the ~order of the H gh Court to direct the Income-tax
Oficer to nodify the assessnents in the |ight of section
25A (2) of
510
the Act. Aggrieved by the decision of the H gh Court the
assessee has filed these appeal s.

Section 25A of the  Act which arises for consideration
in these cases reads thus:

"25A. Assessnent after partition of a Hindu
undi vided famly-(1) Were, at the tine of making an
assessment under section 23, it is claimed by or on
behal f of any menmber of ~a Hndu famly hitherto
assessed as undivided that a partition has taken pl ace
anmong the nenbers  of ~such famly, the I'ncone-tax
Oficer shall nake such inquiry thereinto as he may
think fit, and, if he is satisfied that the joint
fam |y property has been partitioned anong the various
menbers or groups of nenbers in definite portions he
shall record an order to that effect:

Provided that no such (order shall be /recorded
until notices of the inquiry have been served on al
the nmenmbers of the famly.

(2) Where such an order has been passed, or where
any person has succeeded to a business, profession or
vocation formerly carried on by a Hndu undivided
famly whose joint fam |y property has been partitioned
on or after the last day on which it carried on such
busi ness, profession or vocation, the I ncome-tax
O ficer shall nmke an assessnent of ‘the total incone
received by or on behalf of the joint fanm ly as such
as if no partition had taken place, and each nenber or
group of nmenbers, shall in addition to any incone-tax
for whnich he or it my be separately liable and
notw t hst andi ng anything contained in sub-section (1)
of section 14, be liable for a share of the tax on the
income so assessed according to the portion of the
joint famly property allotted to him or it; and the
Income-tax O ficer shall make assessnments accordingly
on the wvarious nenbers and groups of nenbers in
accordance with the provisions of section 23;

Provided that all the nenbers and groups of
menbers whose  joint famly property has been
partitioned shall be liable jointly and severally for

the tax assessed on the total incone received by or on
behal f of the joint famly as such
511
(3) Where such an order has not been passed in
respect A. . of a Hndu famly hitherto assessed as
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undi vi ded, such famly shall be deemed, for the

purposes of this Act, to continue to be a Hi ndu

undi vi ded family.

A Hindu wundivided family is an entity which is treated
as an assessee for the purposes of the Act. In the Act as it
was originally passed there was no effective machinery to
assess the inconme which was received by a Hindu undivided
famly during an accounting year but was no longer in
exi stence as such at the time of assessnment. By reason of
section 14(1) of the Act which provided that no tax woul d be
payabl e by an assessee in respect of any sum which he
received as a nenber of a H ndu undivided famly, there was
further difficulty in subjecting such income tax. Section
25A was, therefore, enacted to get over these difficulties
by providing for a special procedure to be followed in a
case where a claimwas made that there has been a partition
satisfying the tests laid down.in that section. Sub-section
(3) of ~section 25A of the Act provides that a Hindu
undi vided family which is being assessed as such shall be
deened for the purposes of the Act to continue to be a Hindu
undi vi ded fam-ly until an order is passed under sub-section
(1) of section 25A that a partition has taken place anong
the nmenmbers of the family as stated therein. Sub-section (1)
of section 25A provides that if at the tinme of naking as
assessment a claimis made by or on behal f of any nenber of
a Hndu undivided famly which is being assessed till then
as undivided that a partition has taken place anbng the
menbers of such family, the Incone-tax officer shall make
such inquiry thereinto as he may think fit and if he is
satisfied that the joint famly property has been
partitioned anobng the various nenbers groups of nenbers in
definite portions he shall record an order to that effect.
Such order can however be nade only after notices of the
i nquiry have been served on all the nmenbers of the famly.
It may be noted that sub-section (1) of section 25A does not
actually prescribe the form in which such a claimcan be
made. It does not also state the specific stage of the
assessment proceedi ngs when such clai mshoul d be made. Sub-
section (2) of section 25A of the Act provides that where an
order is passed under sub-section (1) thereof recording the
partition or where any person has succeeded to a business,
prof ession or vocation fornerly carried on by a Hi ndu
undivided family where joint famly property has been
partitioned on or after the last day on which it carried on
such busi ness, profession or vocation the Inconme-tax officer
shal | nmake an assessment of the total incone received by or
on behal f of the

512
joint famly as such as if no partition had taken place and
each nmenber or group of nmenbers shall, in addition to any

i ncome-tax for which he or it may be separately liable and
notwi t hst andi ng any thing contained in sub-section (section
14, be Iliable for a share of the tax on the incone so
assessed according to the portion of the joint famly
property allotted to him or it. The Incone-tax officer is
further authorised to nmmke assessnents accordingly on
various nenbers and groups of nenbers in accordance with
section 23 of the Act. By virtue of the proviso to sub-
section (2) of section 25A of the Act the liability which so
long as an order was not recorded under sub-section (1) of

section 25A was restricted to the assets of ., the H ndu
undivided family is transformed when such an order is
recorded into the personal liability of the nmenbers for the

anmount of tax due by the famly.
In these appeals there is a finding of fact recorded by
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the Tribunal that a proper and valid request for recording a
partiti on had been nade as far back as Cctober 10, 1960. The
first of the assessnent orders inpugned in these appeal s was
passed on August 31, 1962 by the Inconme-tax officer and the
ot her assessnent orders were passed subsequently. It is not
shown that the Income-tax officer before whomthe clai m of
partition had been made on October 10, 1960 had not got
reasonable tine to inquire into the claimand then to make
the assessment orders on the basis of the finding on the
guestion of partition. Admittedly all the orders of
assessment were passed agai nst the assessee (Hi ndu undivided
fam ly) before holding an inquiry as required by section 25A
(I') of the Act into the claimof partition. In fact the
I ncome-tax officer refused to record the partition only on
March 30, 1965 but in appeal the Appellate Assistant
Conmi ssioner held that a partition had taken place as on
July 10, 1960 by his order dated Novenmber 8, 1967 and t hat
order had  becone final. The questions for consideration are
whet her under -~ these circunstances the orders of assessnent
can be treated as valid orders and if they are not whet her
the I ncone-tax officer can be directed by the appellate
authority to pass fresh orders of assessment in accordance
with | aw.

The first decisionrelied on by the assessee is Kalwa
Devadattamand two ors. v. The Union of. India and ors. ()
That was a case arising out of a suit i'n which the validity
of certain assessnent
513
Orders passed agai nst ‘a Hi ndu undi vided fami |y under the Act
and A the proceedings instituted to recover the anobunts
payabl e under these assessnent orders by sale of certain
properties had been questioned. The plaintiffs in that suit
were the sons of one Nagappa. Nagappa and the plaintiffs who
formed a Hindu joint family had carried on business and the
said famly had been assessed to tax under the Act. Wen
proceedi ngs were instituted to recover the dues under the
assessment orders for the sale (of sonme properties, the
plaintiffs filed the suit contending that sone of the
properties could not be sold as they were their separate
properties and the remaini ng properties couldnot be sold as
they had been allotted to them on partition of the joint
famly estate on March 14, 1947 before the orders of
assessment were nmade by the income-tax authorities. The
claim of the plaintiffs based on the ground of non-
conpliance with section 25A of the Act was rejected by this
Court with these observations: -

"It may be assumed that by this statement within
the meaning of section 25A it was claimed "by or on
behalf of any nmenber of a Hndu famly hitherto
assessed as undivided" that a partition had taken place
anong the nmenmbers of his famly and that the I nconme-tax
of ficer was bound to mnmake an inquiry contenplated by
section 25A. But no inquiry was in fact made and no
order was recorded by the Income-tax officer about the
partition: by virtue of sub-s. (3) the Hndu famly
originally assessed as undivided had to be deened for
the purposes of the Act to continue to be a Hindu
undi vided famly. If by the assessnent of the famly on
the footing that it <continued to remain undivided
Nagappa or his sons were aggrieved their renedy was to
take an appropriate appeal under s. 30 of the Indian
I nconme-tax Act and not a suit chal l enging the
assessment. The nethod of assessnent and the procedure
to be followed in that behalf are statutory, and any
error or irregularity in the assessnent may be
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rectified in the nmanner provided by the statute al one,
for s. 67 of the Indian Income-tax Act bars a suit in
any Civil Court to set aside or nodify any assessnent
made under the Act. The Incone-tax officer nmade the
assessment of tax under the Act. Ganting that he
conmitted an error in nmaking the assessment without
holding an inquiry into the partition alleged by
Nagappa, the error could be rectified by resort to the
nmachi nery provi ded under the Act and not by a suit in a
Cvil Court."
514
This Court dismssed the suit against the Revenue on
three independent grounds: (1) the suit which was in
subst ance one for setting asi de an assessnent was in | aw not
mai nt ai nabl e because of s. 67 of the Act; (2) that in the
absence of an order under s. 25A (1 assessnent of the Hindu
joint famly was properly nade; and (3) even if an order
recording partition was made the liability of the plaintiffs
to pay incone tax —assessed on the famly «could still be
enforced ‘agai nst themjointly and severally under s. 25A (2)
provi so. The -above case was not obviously one in which an
order of assessment which had been passed contrary to
section 25A of the Act had been challenged in an appea
under the Act.
The next case relied on by the assessee is Additiona
I ncome tax officer, Cuddapah v. A Thinmmyya & Anr.(l) There
again the question raised was a different one although sone
of the material facts were sinmilar to the facts in these
appeal s. The facts there were those: Krishnappa and his two
sons Thimayya and. Venkatanarsu constituted. a  Hi ndu
undivided family which had carried on some business during
the previous years corresponding to assessnent years 1941-42
to 1946-47. \Wen the assessnent proceedings for these years
were pending, on May 20, 1946 Venkatanarsu cl ai ned before
the "Income-tax officer that the property of the famly had
been partiti oned anong the nmembers of the family in definite
portions. The said claim was not disposed of till June 30,
1952. In the neanwhile assessnents for the five years in
guestion were conpleted between  Septenber 30, 1948 and
Novenber 30, 1950 resulting in a tax liability "of Rs.
67,750/- in the aggregate for the five years. Appeals were
preferred against the said orders of assessment but in the
appeal s it was not contended that the orders were illegal as
no i nquiry had been nmade as contenplated in section 25A (1).
The appeal s were unsuccessful. On June 30, 1952, ‘the Incone-
tax officer made an order under section 25A recording that a
partition had taken place on Novenber 2, 1946. As the tax
due was not paid the Inconme-tax officer made thel order under
section 46(S) of the Act on June 25, 1958 calling upon the
managi ng director of a private limted conpany which had
taken over the business of Krishnappa and his two sons not
to pay the salaries payable to Thi mmyya and Venkat anarsu by
the conpany and to pay it to the credit of Governnent of
India towards the payment of arrears of incone-tax referred
to above. Thi mmyya and
515
Venkat anarsu questioned that order before the Hi gh Court
under A Article 226 of the Constitution. The H gh Court held
that the order on the claim made under section 25A(1) on
June 30, 1952, was given "a clear retrospective operation”,
and the I ncone-tax officer was bound "to give effect to that
order recognising the wpartition and to follow up the
consequences which flowed from the order". 1In the view of
the Hi gh Court, the petitioners were entitled to insist upon
an order for apportionnent under section 25A (2) and without
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such an order, proceedings for collection of tax could not
be commenced against them under the proviso to sub-section
(2) of section 25A. On appeal this Court held that because
prior to the orders of assessnent there was no order
recordi ng that the property of the famly had been
partiti oned anong the nenbers of the famly no persona
liability of the nenbers arose under the proviso to section
25A (2) to pay the tax assessed thereunder and the renedy of
i ncome-tax authorities was to proceed agai nst the property,
if any, of the Hindu undivided famly. It was therefore held
that the Income-tax officer was not conpetent to make the
order under section 46 (5) directing the conpany to wthhold
the tax from the salaries payable to Thimmayya and
Venkat anarasu. The rel evant observations of this Court are
t hese: -

“In the present case no orders were recorded by
the I ncone-tax of ficer ~at the tine of maki ng
assessnments in respect of the five years, and therefore
no personal liability of “the nenbers of the famly
arose under the proviso to sub-section (2). The Incomne-
tax officer does not- seek to 'reach in the hands of
Thi mmayya and Venkat anarsu the property which was once
the property of the Hiondu undivided famly: he seeks to
reach the personal income of the two respondents. That
the I ncone-tax officer could do only if by virtue of
the proviso to sub-section (2) a personal liability has
arisen against them In the absence of an order under
sub-section (1), however, such a liability does not
ari se against the nenbers of the H ndu undivided
famly, even if the famly is disrupted.:

W are therefore of the view, ~but not  for the
reasons nentioned by the Hi gh Court, that because there
has been before the orders of  assessnent no.  order
recording that the property of the famly has been
partiti oned anobng the nenbers, the two respondents are
not personally Iliable to satisfy the tax due by the
joint famly. The renedy of the incone-tax authorities,
in the circunstances of the case

516
was to proceed against the property, if any,  of the
H ndu undivided famly. That admittedly they have not
done. "
It will be seen that in this case no question was

rai sed as to whether the assessnent orders were void as they
were passed without holding an inquiry ~as required by
section 25A (1) of the Act. The only question was whether in
the absence of an order under section 25A (1), any persona
l[iability can be enforced against the menbers of the joint
famly

Strong reliance is, however, placed on behalf of the
assessee on the decision of the Andhra Pradesh H gh-Court in
Karri Rarmakri shna Reddy V. Tax Recovery of ficer
Vi jayawada(’') which involved the interpretation of section
171 of the Income-tax Act, 1961, which, in so far as the
guestion involved in these appeals is concerned, contains
simlar provisions. |In that case a person who was a nenber
of a H ndu undivided fanm |y questioned in a proceedi ng under
Article 226 of the Constitution an assessnment nade agai nst
the H ndu wundivided famly after it had been partitioned
wi thout holding an inquiry as required by section 1.71 (2)
of the Incone-tax Act, 1961 even when a claimof partition
had been nade by his father in the assessment proceedings.
The petitioner therein con tended that such an order would
not be binding upon the other nenbers of the family. The
Hi gh Court accepted the contention of the petitioner therein
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and held that the assessnent order could not be enforced
against him This again is a case where the validity of the
assessnment order had been questioned not in an appeal filed
against it but in a separate proceeding. The observations
made therein may not, therefore, be of much assistance to
the assessee because we are concerned in these appeals wth
the powers of the appellate authority where appeals are
filed agai nst the assessnent orders thenselves contending
that there has been non-conpliance wth section 25A(1).
Moreover it appears that certain observations nmade in that
case in respect of the decision of this Court in Additiona
I ncome-tax officer, Cuddapah v. A. Thinmayya & Anr.(2) and
the Full Bench decision of the Andhra Pradesh Hi gh Court in
Conmi ssi oner of Inconme-tax v. Tatavarthy Narayanamurthy (3)
need further exam nation. W refrain from expressing any
opi ni on on
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the correctness ~of this decision which does not even appear
to have been cited before the Hi gh Court when the reference
out of which these appeals arise was argued.

Froma fair reading of section 25A of the Act it
appears that the Incone-tax ~officer is bound to hold an
inquiry into the claim of partitionif it is nade by or on
behal f of any menber of the Hi ndu undivided famly which is
bei ng assessed hitherto as such and record a finding thereon
If no such finding /is recorded, sub-section (3) of section
2SA of the Act becones clearly attracted. Wen a claimis
made in time and the assessnment is nade on the Hindu
undi vided famly wthout holding an inquiry as contenpl ated
by section 25A (1), the assessnment is liableto be set aside
in appeal as it is in clear violation of the procedure
prescribed for that purpose. The Tribunal was, therefore,
right in holding that the assessnents in question were
liable to be set aside as therewas no conpliance wth
section 25A (l) of the Act. It is, ~however, difficult to
agree with the subm ssion nade on behalf of the assessee
that the duty of the Tribunal ends with naking a declaration

that the assessnments are illegal and it has no duty to issue
any further direction. It is well known that an appellate
authority has the jurisdiction as well as - the duty to
correct all errors in the proceedings under appeal and to

i ssue, if necessary, appropriate directions to the authority
agai nst whose decision the appeal is preferred to dispose of
the whole or any part of the matter afresh unl ess forbidden
fromdoing so by the statute. The statute does not say that
such a direction cannot be issued by the appellate authority
in a case of this nature. In interpreting section 25A (1) we
cannot al so be oblivious to cases where there is a
possibility of clains of partition being nmade alnost at the
end of the period within which assessnents can be conpl eted
making it inpossible for the Inconme-tax officer to hold an
inquiry as required by section 25A (1) of the Act by
foll owi ng the procedure prescribed therefor. W, however, do
not propose to express any opinion on the consequence that
may ensue in a case where the claimof partition is namde at
a very late stage where it may not be reasonably possible at
all to conplete the inquiry before the last date before
whi ch the assessnent nust be conpleted. In the instant case,
however, since it is not established that the claimwas a
bel ated one the proper order to be passed is to set aside
the assessments and to direct the Income-tax officer to nmake
fresh assessnents in accordance with t he procedure
prescribed by law The Tribunal, therefore, erred in nerely
cancelling the assessnent orders and in not issuing further
directions as stated above.
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We do not, however, agree with the orders made by the
H gh Court by which it upheld the assessnents and directed
the I ncone-tax officer to nmake appropriate nodifications.
Such an order is clearly unwarranted in the circunstances of
this case. The order of the H gh Court is, therefore, set
aside. The question referred by the Tribunal to the Hi gh
Court does not appear to be conprehensive enough to decide
the matter satisfactorily. The question nmay have to be read
as including a further question regarding the nature of the
orders to be passed by the Tribunal if the orders of
assessnments are held to be contrary to law. In the Iight of
the above, we hold that the orders of assessnents are |iable
to be set aside but the Tribunal should direct the Incone-
tax officer to make fresh assessments in accordance with
I aw.

The appeal s are accordingly disposed of. There shall be
no order as to costs.
S. R Appeal s al | owned.
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