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ACT:

Andhra Pradesh Motor Vehicles Rules 1964 Rule 212(ii)
(a) proviso-Scope /of-Whether hit by article 19 of the
Constitution- new entrant neani ng of.

HEADNOTE:

For evaluating the nerit  of various applicants for a
stage carriage permt, rule 212 of the Andhra Pradesh Mot or
Vehicles Rules 1964 classifies routes as short, nedium and
long routes. In the matter of Gant of pernmit for  short
routes clause (ii) envisages preference being given to those
applicants who are "new entrants". Clause (iii) provides
criteria for weeding out wundesirable applicants, while
clause (iv) provides for marks being awarded for sector or
residential qualifications. |f an applicant possesses both
residential and sector qualifications the proviso to sub
clause (a) to clause (iv) requires that he shall be awarded
marks only for one of them so that he is given credit for
the qualification nore advantageous to hi m marks-w se:

Wth the nationalisation of road transport in -the
State, the appellant, respondent no. | and respondent no. S
were deprived of the stage carriage pernits which they were
hol di ng before nationalisation

Subsequently the Regional Transport Authority granted
one pernit to the appellant and another to respondent no. S.
In appeal, the State Transport Authority, holding that
respondent no. 1 was a "new entrant"” within the meaning of
the rule 212(ii)(a) granted one permit to himand the other
to respondent no. 5 who was held to have an edge over the
appel | ant for another reason.

In revision, the State GCovernment held that the
appel l ant and respondent no. 5 were entitled to preference
over respondent no. 1 by reason of their |onger experience
inthe field of notor transport, in spite of the fact that
respondent no. 1 was a "new entrant".

A single Judge of the High Court held that respondent
no. 1 who was a new entrant” was entitled to preference over
the others by reason of rule 212(ii)(a). The second route
was granted to respondent no. 5.

On further appeal it was contended before a Division
Bench of the High Court that (1) the proviso to clause
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(iv)(a) of rule 212 inposed an unreasonable restriction on
the right of citizens to carry on business and was hit by
article 19
381
O the Constitution; (2) that the expression "new entrant”
covered only persons A who took up the business of notor
transport for the first tinme and (3) that even if contention
(2) is not accepted, a "new entrant” would not nean a person
not having a permt at the tinme when the question of
granting a permt arose but would apply only to a person who
never held any stage carriage permt.

Al the contentions, rejected by the D vision Bench
were again rai sed before this Court.

Di sm ssing the appeal
N

HELD: The proviso to sub clause (a) of clause (iv) of
rule 212 is not hit by the provisions of article 19 of the
Constitution. It nerely states that if an applicant
possesses both residential and sector qualifications he is
to be given credit only for the one which is nore
advantageous to him The “rule is wsalutary and is nmeant to
avoid nonopolies. It is reasonable that an applicant is
given an option of choosing either the residential or the
sector qualification for the award of marks inasmuch as the
nerit accruing to/the  applicant by reason of being clothed
with one of them would overlap that for which he m ght get
credit by reason of the other. [389 CD

(2) Fromthe context in which the term"new entrant” is
used the rule making authority clearly intended that a "new
entrant" to the stage carriage busi ness nmust have preference
over the existing operators in respect of short routes. The
fact that respondent No. | had a public carrier permt was
wholly irrelevant. Ho was undoubtedly a "new entrant”" to the
stage carriage business. [390 B]

S. Chinna Narasa Reddy v. D. Jagadeeshwara Rao and
others, [1972] 4 SCC 734= AIR 1972 SC 1536 fol | oned.

(3) A set of things which is different from that
i medi ately preceding it may well be called new A‘situation
whi ch once existed and then ceased to exist nmay properly
attract the word 'new on re-appearance. The adjective 'new
woul d be applicable to a person who was once in the |ine of
operators of stage carriages but who had long ceased to be
so and who sought entry into that line afresh. [391 D]

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : G vil Appeal No. 1625 of
1970.

Appeal by Special Leave fromthe judgnent and /order
dated the 28th October, 1969 of the Andhra Pradesh High
Court in Wit Appeal No. 412 of 1969.

TVR Tatachari and AW Nair for the Appellant.

KR Chowdhary for Respondent No. I.

G Narayana Rao for Respondent Nos. 2 to 4.
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The Judgnent of the Court was delivered by

KOSHAL, J. The bone of contention in this appeal by
speci al | eave consists of two stage carriage permts granted
under the Mtor Vehicles Act (hereinafter called the Act) in
relation to the route Chirala Railway Station to Vetapal em
the claimants to which now are Venkaiah (the appellant),
Krishna Rao (respondent No. |) and Nagendrudu (respondent
No. S). By the inpugned judgnent a Division Bench of the
H gh Court of Andhra Pradesh has dism ssed an appeal under
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clause 15 of the Letters Patent and has upheld the judgnent
of a Single Judge of that Court by which the order of the
State Governnent was reversed and the permts were granted
to respondents Nos. 1 and 5.
2. Bef ore we proceed to lay down the facts leading to
the present contest we may refer with advantage to rule 212
of the Andhra Pradesh Motor Vehicles Rules, 1964 which have
been franmed under the Act and are hereinafter referred to as
the Rules. The marginal note to that rule reads:
"Grant, Variation, Suspension or Cancellation of
stage carriage permt-Cuiding principles"”
The rule is divided into six clauses out of which we
are concerned only with clauses (i), (ii), (iii) and (iv)
and the sane, in so far as they are relevant for the
purposes of this appeal, are reproduced bel ow
"(i) Routes shall be classified as:-
(a) Short routes including shuttle services-This
class of route wi Il cover a distance of up to
50 kilo meters.
(b) Medi um rout es-This class of route will cover
a distance varying from50 kilonmeters to 120
kilo neters.

(c) Long routes-This class of route will cover a
di stance of nore than 120 kil oneters.
(ii) Oher things being equal, preference shall be

given to applicants as foll ows:

(a) for short routes including shuttle services
to new entrants,

383

(b) for nedium routes to applicants with |l to 4
stage carriages (excludi ng spare buses).

(iii) The Transport authorities ~shall, in deciding
whether to grant or refuse to grant ‘a stage
carriage permt, have regard to the follow ng
matters in addition to those specified in sub-
section (1) of section 47.

The applicants shall first be screened and
those who are found to be wunsuitable on one or
nore of the follow ng principles shall be
di squal i fied, reasons being given for the decision
of the transport authority when ever an applicant
is disqualified
(1) Financial instability.........

(2) If the history sheet is not clean........

(3) If there is evidence that +the applicant has
been trafficking in permts, either benam or
ot herw se.

(4) If the applicant has no workshop facilities or
ot her arrangenent to attend to repairs
efficiently:

(5) If the applicant has no main office or branch
office on the route or resides beyond 8
kilometers from the route applied for to
control the service

(6) If the application is on behalf of others in
order to evade rul es.

(iv) After elimnating the applicants in the manner
laid down in clause (iii) above, nmarks shall be
assigned as follows for assessing the different
qualifications of the applicants for the grant of
permts-

(a) Sector or residential qualifications-

(1) Four marks may be awarded to the
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applicant who has his place of business

or residence at either termnus of the

route applied for, and two nmarks may be
awarded to the applicant
384

who resides on the route (but not at

either termnus) or within 8 kiloneters

fromthe route

(2) Marks may be awarded to the applicant
who has sector qualification on the
route applied for, as follows : -

(i) where the sector qualification is
between | per cent and 25 per cent
of .the total distance of the route
applied for-one mark;

(ii) where the sector qualificationis
bet ween 26 per cent and 50 per cent
of the ‘total distance of the route
applied for-Two marKks;

(iii) where the sector qualification is
bet ween 51 —per cent and 75 percent
of the total distance of the route
applied for-Three marks; and

(iv) where the sector qualification is
above 75 per <cent of the tota
di stance of the route applied for-
Four marks:

Provided that if the applicant has both
residential and sector qualifications, he may
be given marks - eit her for residentia
qualification or for sector qualification
whi chever is nore advantageous to him

(b)

(c) ... - e -

It will be seen that the “rule lays down a schene for

the evaluation of the nerit of various applicants for a
stage carriage permt and for that purpose classifies routes
as short routes, nediumroutes and |long routes. According to
clause (ii) preference has to be given to those applicants
inthe matter of grant of permt for short routes who are
"new entrants”. Cause (iii) provides criteria for weeding
out undesirable applicants. After the elimnation process is
over,
385
the evaluation of the nerit of the remaining applicants
starts under A clause (iv) which provides for nmarks being
awarded for sector or residential qualifications as laid
down in paragraphs (1) and (2) of sub-clause (a) thereof. To
sub-cl ause (a) has been added a proviso which states that if
an applicant is possessed of both residential and sector
qualifications he shall be awarded marks only for_ one of

them so, however, that he is given credit for the
qual i fication nore advantageous to him mark-w se.
3. W may now state the relevant facts. In the year

1957 road transport was nationalised in the State of Andhra
Pradesh. Just before that the appellant, respondent No.
and respondent No. 5 held 1, 3 and 1 stage carriage permts
respectively, but on nationalisation they were deprived
thereof. Subsequently the appellant and respondent No. S
granted one such permt each while none was issued in favour
of respondent No. 1.

For the two routes in question the Regional Transport
Authority (hereinafter referred to as the RTA) considered
the claims of 20 applicants out of which 16 appear to have
been elimnated in pursuance of the provisions of clause
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(iii) of rule 212. The case was then taken up for
consi deration under clause (iv) and out of the remaining
four applicants, each one of the three present contestants
was awarded S narks, i.e., one nmark for business or
techni cal experience and 4 for resi denti al sect or
qualification. On further consideration of the case the RTA
granted one pernmt to the appellant and the other to
respondent No 5. In appeal the State Transport Authority
hereinafter referred to as the STA) noted the fact that
respondent No. | did not hold any stage carriage permt at
the time of the consideration of the respective clains of
the parties and was, therefore, a newentrant wthin the
nmeani ng of that expression as used in sub-clause (a) of
clause (ii) of rule 212, while the appellant and the
respondent No. S did not have that qualification as each one
of them was hol ding one such permit at the rel evant point- of
time. One perm t was, therefore, granted by him to
respondent. No. 1 and  the other to respondent No. 5 who was
held to have an edge over the appellant for the reason that
al t hough ‘each of themhad to his discredit a conviction for
an of fence under the Act, the offence brought hone to the
appel l ant was nore serious than that of which respondent No.
S was found guilty.

The third round of ~litigation took place before the
State Government in revision under section 64A of the Act.
The State
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CGovernment hel d that 'the appel |l ant and respondent No. 5 were
entitled to preference over respondent No. 1 because of
their I onger experience in the field of notor transport (in
addition to full sector  qualification possessed by each of
then) in spite of the fact that respondent No. 1 was a "nhew
entrant".

The matter was then agitated by the rival claimants in
two petitions under article 226 of the Constitution of India
filed before the H gh Court, a learned Single Judge of which
held that respondent No. 1 was  a new entrant /who was
entitled to preference over the other contestants by reason
of the provisions of sub-clause (a) of clause (ii) of rule
212. The other route was granted by the | earned Single Judge
to respondent No. 5 on the same ground as had wei ghed with
the STA in that behal f.

As already stated the judgnment of the |earned Single
Judge was upheld in the Letters Patent Appeal

4. Before the Letters Patent Bench three contentions
were raised:
A The proviso to sub-clause (a) of clause (iv) of

rule 212 inposes an unreasonable restriction on
the right of citizens to carry on business and is,
therefore, hit by article 19 of the Constitution

It has thus to be disregarded as being null and
voi d. Consequently the appellant and respondent
No. 5 must be awarded 9 marks each as each of them

had resi denti al as wel | as full sector
qual i fication.
B. The expression "new entrant" above nentioned

covers only persons who take up the business of
notor transport for the first time and is not
restricted to persons who seek entry to the stage
carriage business.

C. Even if contention is not accepted a "new entrant”
woul d not nean a person not having a permt at the
time when the question of granting one arises but
woul d apply only to a person who never held any
stage carriage Permt.
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Contention A was repelled by the Division Bench with

the follow ng observations:

387

"The Rul e-maki ng Authority nust have thought that
as bot h t he resi denti al and conmon sect or
qualifications will serve the same purpose it is not
necessary to award marks for both the qualifications
and if marks were to be awarded for both the
qualifications it would be putting unnecessary prem um
on the applicants having both the qualifications as
against the applicants having only one of those two
qualifications and thus putting unnecessary restric-
tion on equality of  opportunity. W do not think the
policy of the Rule-making Authority in adopting that
rule for awardi ng marks for one or the other of the two
qual i fications, whichever. is nore advantageous to the
appl i cant, can be questi oned.

W are satisfied that the provision contained in
clause (iv) (a) of rule 212 read wth the proviso
thereunder providing for awarding of marks either for
conmon sect or gual i-fication or f or residentia
qualification whichever is nore advantageous to the
applicant is /made in order to achieve the objects of
both efficiency of service and equality of opportunity
both of which are needed in the best interests of the
public. It incidentally discourages tendency towards
nmonopol y. Therefore, it is~ not possible to hold that
the proviso in question works out in any way to be an
unreasonabl e restriction.~ W hold that it cannot be
struck down on the ground of unreasonable restriction."
In turning down contentions and - the High Court

observed

388

"The expression "new entrant’’ is not defined
either in the Act or in the Rules. It nust be
understood in the con text (of clause (ii) of rule 212
where it appears. As provided therein for short routes
preference should be given to "new entrants" and with
regard to medi um routes preference be given to
applicants with | to 4 stage <carriages. ~Thus wth
regard to mediumroutes to have preference the appli-
cants nmust be having sone stage carriages. Viewed in
this context, it appears that when it is said that for
short routes preference should be given to the "new
entrants" it

nmeans preference should be given to the applicants not
havi ng any stage carriages at that time If the argunent
of Sri  Babul Reddy that "new entrants" neans an appl

cant who is for the first time entering into'the field
of transport business is to be accepted the applicant
who is not having any stage carriage permt at that
time on account of his having some stage carriages
previously will be placed in a di sadvant ageous position
so as not to get nediumroutes as also short routes. It
woul d practically amunt to ousting that class of
applicants getting either the short route permts or
mediumroute permts which could not have been the
intention of the Rule-nmaking Authority. If the provi-
sion made in sub-rule (ii) of rule 212 is read as a
whole the intention appears to be clear. nanmely, that
for short routes the applicants having no stage
carriages are to be preferred and for nedium routes
applicants having some stage carriages up to four are
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to be preferred. Sri Babul Reddy has al so argued that
if a person who had a stage carriage previously but
whose permit was cancelled for gross violation of the
conditions of the permit would still be entitled to
preference for short routes on the ground of his being
a "new entrant" nerely because he possessed no permt
at the time when the applications were considered. It
m ght be so. But we fail to understand how that woul d
be a startling result as contended by Sri Babul Reddy.
If a permit is cancelled for any gross violation of the
conditions of a permit if it is sorequired it may be
considered as a disqualification and so long as it is
treated as a disqualification whether that applicant is
having a stage carriage permt or not his application
will not be considered at all on account of that
disqualification. As —a matter of fact it is provided
under clause (iii) of rule 212 that if the history
sheet is not clean and contains nore than six entries
relating to the offences mnentioned therein wthin
twenty four ~nonths preceding the date of grant of the
perm-t such applicants shall be first screened and they
shoul d be disqualified whatever the other nerits of
those applicants may be. They do not come up for
consideration at all on account of such exclusion

Therefore, this argument of Sri Babul Reddy does not

appear to be of’ much substance. It is clear to our
m nds that the expression "newentrant” in the rule
means an applicant who possessed no stage carriage at
the tine

389
when the appl i cations are consi der ed and not
necessarily an applicant who is entering the business
of transport for the first time. Accordingly this point
al so goes against the appellant."
5. The contentions raised before the H gh Court have
been reiterated before us and we al'so find oursel ves unabl e
to accept any of themfor nore or |less the sane reasons as
wei ghed with the Division Bench

6. W do not see how the proviso occurring i'n sub-
clause (a) of clause (iv) of rule 212 is hit by the
provisions of article 19 of the Constitution. It nerely

states that if an applicant possesses both residential and
sector qualifications he is to be given credit only for that
one of themwhich is nore advantageous to him As pointed
out by the H gh Court the rule contained, in the proviso is
salutary and is obviously neant to avoid nonopolies. It
appears to us to be emnently reasonable that an applicant
is given the option of choosing either the residential or
the sector qualification for the award of marks inasnuch as
the nerit accruing to the applicant by reason of / being
clothed with one of themwould overlap that for-which he
m ght get credit by reason of the other W need not pursue
the matter further as we find ourselves in full agreenent
with the views of the Division Bench on the point.

7. In relation to contentions and again we agree
fully with the opinion expressed in the inpugned judgnent,
which we may add, finds full support fromthe dictumof this
Court in S. Chinna Narasa Reddy v. D. Jagdeeshwara Rao and
others (1), wherein Hegde, J. speaking for the Court
observed thus while interpreting the expression "new
entrant" occurring in the relevant part of rule 212

"In our opinion, the Appellate Bench erred in
coming to the conclusion that the expression "a new
entrant” in the rule in question neans new entrant to

the motor transport field. The marginal note to Rule 2
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(ry (ii) says; "Grant, variation, suspension or

cancel | ati on of st age carriage perm t-guiding

principles". This note indicates that the rule naking
authority was only considering the grant of stage
carriage permts. Sub-clause(a) of clause (ii) of rule

212 (i)

390

does not refer to notor transport business. Wen it
cones to business or technical experience the rule
specifically speaks of business or technical experience
in mtor transport. But when it speaks of "a new
entrant™, it does not refer to mptor transport
busi ness. From the context it is clear that the rule-
nmaki ng authority intended that a R new entrant to the
stage carriage business nust have a preference over the
exi sting operators in-respect of short routes. The fact
that the appellant-had a public carrier permt was
wholly irrelevant. He is undoubtedly a new entrant to
the stage carriage business.

In our ~opinion the policy behind rule 212 is that
inthe matter of short routes  preference should be
given to new entrants so that nore persons nmay have
enpl oymrent and there may be better conpetition. But
when it cones to routes of |onger distance the rule
provides for /viable units. |If we /consider the policy
behind rule 212 it becones obvious that the rul e-nmaking
authority had in view new entrants to stage carriage
busi ness. Further, in our opinion the [language of the
rule, if considered in the context in which it is used,
clearly indicates that the new entrants referred to
therein are new - entrants to the stage carriage
busi ness.

M. Natesan, | earned counsel for the first
respondent, contended that if we read the rule
regarding new entrants as well as the rule relating to
busi ness or technical experience together then it would
be clear that "new entrant" referred to in rule 212 (1)
(ii) (a) is a new entrant to the nmptor ‘transport
busi ness. W are unable to accept that contention as
correct. If M Natesan’s contention is correct then
even an operator of a scooter rickshaw would  be
deprived of the benefit of the rule. This could never
have been the intention of the rul e-naking authority.
Wth respect we fully endorse this view -and that

di sposes of contention B

8. In relation to contention |earned counsel for the
appel l ant has drawn our attention to the dictionary nmeaning
of the word "new." The oxford English Dictionary lists the
fol |l owi ng, anongst others, against that word:

391

"not existing before, now made, or brought into
exi stence, for the first time... not previously known;
now known for the first tine."

If these were the only neanings of the word, the
contention mght have considerable force. But the word 'new
is also stated in the sanme dictionary to nean:

"Coming as a resunption or repetition of sone
previous act or thing; starting afresh ... restored
after denolition, decay, disappearance, etc...... ot her
than the former, or old, different fromthat previously
exi sting, known, or used,"

Thus a set of things which is different from that
i medi ately preceding it my wel | be call ed new.
Furthernore, a situation which once existed and then ceased
to exist (disappeared) nmay properly attract the word 'new
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on reappearance. Seen in this light the adjective ’'new
woul d certainly be applicable to a person who was once in
the line of operators of stage carriages but who has | ong
ceased to be so and who seeks entry into that |ine afresh;
and in our opinion this connotation of the word is not
excluded by the context in which the word has been used in
rule 212. W have, therefore, no reason to depart fromor
qualify the observations nmade by the Division Bench on the
poi nt .

In the result the appeal fails and is disnm ssed but
with no order as to costs.

P.B.R Appeal dism ssed.
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