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ACT:

Labour | egislation-Retrospectivity of t he awar d-
Di scretion to make the Award with retrospective effect vests
with the Tribunal 'under section 17A(4) of the Industria
Di sputes Act, 1947-Linkage of dearness allowance with sone
rational principle Cost of |Iliving index and consunmer price
i ndex principle or on the normal principle of industry-cum
regi on should be uniform and desirable in one and the sane
i ndustry-Payment of Gratuity ~Act, section 4(5) - Award
i ncludes any Award that would be nade by an- adjudicator
wherein better terns of gratuity could be granted to the
enpl oyees if the facts and circunmstances warrant such grant.

HEADNOTE:

The wages and gratuity of the workers of Metro Theatre
were governed by an earlier award in Reference No. 1 of 1968
published in 3-7-1969 which was effective from 1-1-1967,
whi | e dearness allowance was governed by the award .in
Ref erence No. 440 of 1970 effective from 1-1-1970. Both
these awards were duly termnated by notice and  fresh
denmands for revision of wage scales, dearness allowance,
etc. effective from1-1-1974 were subnmitted by the workers
Union to the Managenent on 15-4-1974. A reference (1 T) No.
248 of 1975 was made on 10-7-1975 to the Industrial Tribuna
which by its award dated Septenber 22, 1977 published in
Mahar ashtra Governnent Gazette on Novenber 3, 1977 granted
the revision in wage scales and dearness allowance with
effect from 1-1-1977. Wile granting special |eave against
the inpugned award the Court confined the appeal to three
points, nanely: (i) retrospectivity of the award:  (ii)
I i nkage of dearness allowance to sone rational principle-and
(iii) ~construction of section 4(5) of the Paynent  of
Gratuity Act, 1971.

Allowing the appeal in part on the point of gratuity
and remanding to the Tribunal on the question of |inkage of
dear ness al |l owance, the Court.

N

HELD: 1. Under section 17A(4) of the Industria
Di sputes Act, 1947 it is a matter of discretion for the
Tribunal to decide having regard to the circunstances of
each case from which date its award should come into
operation and no general rule can be laid down as to the
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date from which the Tribunal should bring its award into
force and the Suprenme Court shall not interfere wth the
Tribunal’s order in that behal f unless substantial ground is
made out showi ng unreasonable exercise or its part. In the
instant case, in the absence of any material placed before
the Tribunal or even before the Supreme Court by either
party as to whether the profits earned by the Conpany for
the years 1974, 1975 and 1976 had been disbursed or were
still available wth the Conpany at the tinme of making the
award, a factor relevant on the question of granting
retrospectivity and also in view of decreasing trend in the
profits made by the Conpany during the said three years,
according to the Exhibit = U5 marked by the appellant Union
itself, presunably the Tribunal felt that it would be proper
to give the revision .in wage scales and dearness all owance
only from 1-1-1977 onwards and not to give any retrsopective
effect. [167 E-H, 168 A-C

165

Wenger and Co. and others v. Their Worknen, 1963 |
L.L.J. 403: Bengal Chemi cal and Pharnmaceutical Wrks Ltd. v.
Its Worknen and Another, 1969 | L.L.J. 751 and Hydro
(Engi neers) (Pvt.) Ltd. v. Their Wrknmen, 1969 | L.L.J. 713,
fol | oned.

2. On the question of |inkage of dearness allowance
with sonme rational 'principle, uniformty is highly desirable
in one and the sane industry. The very sane adjudicator,
Shri B.B. Tanbe, yet in other Reference (VA) No. 1 of 1979
dated June 27, 1980 had awarded paynent . of dearness
al l owance linked wth the cost living index, while in the
i nstant case, fi xed dearness all owance ~on the norma
principle of industry-cumregion. [168 C, GH, 169 A

3:1. On true construction of section 4(5) of the
Payment of Gratuity Act, the expression "award" occurring in
the said provision does not mean-and cannot be confined to
"existing award" but includes —any award that woul d be made
by an adjudi cator wherein better terms of gratuity could be
granted to the enployees if the  facts and circunstances
warrant such grant. In the first place, there is nothing in
the provision which limts the expression "award". Secondly,
it cannot be and was not that under the above provision a
gratuity schene obtai ning under existing agreenent _or
contract could be inproved upon by a fresh agreenent  or
fresh contract between the enployer and the enpl oyee and if
that be so, there is no reason why the expression "award"
shoul d be construed as referring to an existing award and
not to include a fresh award that nay be nmade by an
adj udi cator or an Industrial Court inproving in favour of
the enpl oyees the scheme obtained under the Act or. the
existing award. Thirdly, the very fact that under the above
provision better terns of gratuity could be obtained by an
enpl oyee by an agreenment or contract wth the  enployer
notw t hstandi ng the schenme of gratuity obtaining under the
Act clearly suggests that no standardisation of the gratuity
schenme contenpl at ed by the Act was intended by the
Legislature. [171 D-H, 172 A

3:2. It is true that the Paynent of Gratuity Act enacts
a complete Code containing detailed provision covering al
essential features of the schene for paynment. But it is also
clear that scheme envisaged by the enactment secures the
mnimm for the enployees in that behalf and express
provisions are found in the Act under which better terns of
gratuity if already existing are not nerely preserved but
better terns could be conferred on the enployee in future.
[172 A-C

State of Punjab v. Labour Court Jullundur and Os.
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[1980] 1 S.C. R 953, foll owed.

Al enbi ¢ Chenical Wrks Conpany Ltd. v. |Its Wrknen,
[1961] 1 L.L.J. 328, explained.

3:3. The phrase "under any award, agreement or contract
with enployer” occuring in section 4(5) of the Paynent of
Gratuity Act is intended to cover future awards agreements
or contracts wth the enployer since existing better terms
of gratuity are intended to be protected by issuance of a
notification under section 5 of the Act. [173 B-(]

166

[To maintain uniformty and to be in conformty with
the Award made by the sane adjudicator in Reference (VA) No.
5 of 1970 M's. Al ankar and 39 others v. The Wrknen enpl oyed
under them the Court directed that the gratuity schene as
set out in paragraph 140 of that award be applicable to the
wor kmen of Metro Cinema with effect from 1-1-1970.]

JUDGVENT:

Cl VI'L APPELLATE JURI SDI CTION: Givil Appeal No. 1558 (L)
of 1978.

Appeal by special leave fromthe Award dated the 4th
August, 1977 of the Industrial Tribunal Mharashtra, Bonbay
in Reference (IT) No. 248 of 1975 published in MO G Part
(L) dated 3rd Novenber, 1977

C.L. Dudhia, 'K L. Hathi and Ms. ~Hemanti ka Wahi, for
the Appell ant.

G B. Pai, Manik A Gagrat, G -Subramaniam S.S. Shroff,
D. P. Mohanty and T.R Das, for the Respondents.

The Judgrment of the Court was delivered by

TULZAPURKAR.  J. This appeal by special |leave is
directed against the award of the Industrial Tribuna
Mahar ashtra, Bonbay, dated Septenber 22, 1977, in Reference
(I.T.) No. 248 of 1975 in the industrial dispute between the
respondent and the worknen enployed by it and published in
Mahar ashtra Governnent Gazette on Novenber 3, 1977. Though
the demands nade by the workers™ Union and the adjudication
thereon by the Tribunal related to itens |ike wage scale,
dearness all owance, extra show all owance, gratuity, service
conditions of non-permanent staff and retrospectivity, while
granting special leave this Court confined the appeal to
three points, nanely, (i) retrospectivity of the award, (ii)
I i nkage of dearness allowance to sone rational principleand
(iii) construction of s. 4 (5 of the Paynment of Gatuity
Act, 1972, and |eave was expressly refused in regard to the
ot her grounds nentioned in the special |eave petition. W,
therefore, proceed to deal wth the aforesaid three points
on which argunents were advanced before us by . counsel on
ei t her side.

It may be stated that prior to the inpugned-award the
wages and gratuity of the workers were governed by the
earlier award in Reference No. 1 of 1968 published on
3.7.1969 which was effective from1.1.1967 while dearness
al | owance was governed by the award in Reference No. 440 of
1970 effective from1l.1.1970 Both these
167
awards were duly term nated by notice and fresh demands for
revi sion of wage scal es, dearness all owance, etc. effective
from1.1.1974 were submitted by the Union to the Managenent
on 15.4.1974. The Reference to the Tribunal was made on
10. 7. 1975 and by the inmpugned award the Tribunal granted the
revision in wage scales and dearness allowance with effect
from1.1.1977. Counsel for the appellant Union contended
that the Tribunal erred in not granting the revision with
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effect from 1.1.1974 as denanded and at any rate the sane
shoul d have been granted from 10.7.1975 being the date of
Ref erence, especially when the Tribunal found the financia
capacity of the respondent very sound and admittedly there
had been a steep rise in the cost of |Iliving index. He
pointed out that the Tribunal while refusing to grant
retrospective effect had erroneously observed that there
will be "too much financial burden on the conmpany" as,
according to him such additional burden could not have been
nore than Rs. 1,00,000/- or Rs. 1,20,000/- a year during the
three vyears 1974, 1975 and 1976. In support of his
contention counsel referred to three decisions of this
Court, nanely, Wenger and Co. and others v. Their Worknen,
Bengal Chemical and Pharnmaceutical W rks, Ltd. v. |Its
Workmen and another and Hydro (Engineers) (Pvt.) Ltd. .
Thei r wor kman.

It is difficult to accept this contention and interfere
with the discretion exercised by the Tribunal in the matter
which can’ be done only if it is show to have been
unreasonably exercised. Under s. 17A(4) of the Industria
Di sputes Act, 1947 it isa mtter of discretion for the
Tribunal to decide having regard to the circunstances of
each case from which date its award should cone into
operation and no general” rule can be laid down as to the
date from which the Tribunal should bring its award into
force and this Court /shall not interfere with the Tribunal’s
order in that behalf wunless substantial ground is nmade out
showi ng unreasonable' exercise on its part. Even the three
decisions cited by the counsel” clearly brings out the
aforesaid position in law. The Tribunal was deciding the
Ref erence in August 1977 and though the additional burden
may not have been nore than Rs. 1,00,000/- or Rs. 1,20,000/-
per year for the three years 1974, 1975 and 1976 if
retrospective effect was given tothe revision, no nateria
was pl aced before the Tribunal by either party as to whether
the profits earned by the Conpany for the said three years
had been disbursed or were still favailable with the conpany
at
168
the tinme of making the award-a factor relevant ~on the
guestion of granting retrospectivity.  Even before us no
light could be thrown on the point by counsel on either
side. Further there was on record a statenent showing the
financial position of the conmpany for the years 1968 to 1975
(year ending being 31st August) produced - by the appell ant
Union itself at Ex. U5 which clearly showed that the profits
of the conpany before taxation and depreciati on had dwi ndl ed
consistently for the years 1973, 74 and 75, such profits for
each of the said three years being Rs. 6,80,912/-, Rs.
6,51,181/- and Rs. 5,70,884/-. Presumably it was in view of
such decreasing trend in the profits made by the conpany
during the three years that the Tribunal felt that it would
be proper to give the revision in wage scal es and dearness
al  owance only from1.1.1977 onwards and not to give any

retrospective effect. It cannot be said that the discretion
has been unreasonably exercised by the Tri bunal

Coning to the second point of I|inkage of dearness
all owance with sone rational principle the Uni on’ s

contention before the Tribunal was, and the same contention
has been reiterated by the counsel for the Union in the
appeal -t hat the dearness all owance should be linked with the
cost of living index and Consumers’ Price Index Nunmber. It
was pointed out that the Bonbay W rking Cass Consuners’
Price Index was 800 in 1970 (when the earlier award in the
matter of D.A was given), that it had gone upto 1372 in
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1977 and that, therefore, dearness allowance on |Index No.
999- 1, 000 should be fixed on 4 weekly basis with a variation
for every ten points rise or fall. But the Tribuna
negatived the contention and fixed the dearness all owance on
the normal principle of industry-cumregion and only reason
for not linking it to the cost of living index was that such
linkage did not obtain in any concern falling in the
category of Cinema Exhibiting |Industry which could not be
conpared with nanufacturing industries |ike textile where
such linkage operated. Counsel for the appellant Union
poi nted out that the same adjudicator (Shri B.B. Tambe) as
Sole Arbitrator in Reference (VA) No. 1 of 1979 in the
i ndustrial dispute between Ms Al ankar Theatre and 38 ot her
theatres of Bonbay (cinemas falling in classes A-1, A B and
C) and the worknmen enployed under them had made an award on
June 27, 1980 (published -in Mharashtra Government Cazette
on Cctober 9, 1980) wherein dearness allowance has been
linked with therise in the cost of Iliving index and the
Consuners’ Price [Index Nunber.” The result has been that in
C nema Exhibiting Industry all the other 39 theatres will be
paying to_their workers _dearness allowance linked with the
cost of living index while

169

in the case of workmen of Metro Theatre these will be no
such linkage which would be contrary to normal uniformty
which is always desirable in one and the sane industry. W
find considerable force in this contention urged by counse
for the appellant Union. On the other hand, counsel for the
Conpany pointed out that the aforesaid award of Shri Tanbe
in Reference(VA)No. 1 of 1979 dated June 27, 1980 is under
chal | enge before the Bombay High Court in Wit Petition No.
79 of 1981 at the instance of the managenment and as such the
guesti on whet her dearness all owance in the C nema Exhibiting
I ndustry should be linked with the cost of living index is
still pending consideration before the H gh Court. Mreover,
he urged that there are certain peculiar features of the
C nema Exhibiting Industry by reason of which it would be

i nappropriate to link the dearness allowance payable to
worker in that industry wth the cost of living index. For
i nstance, he poi nted out, that  unlike manufact uri ng

concerns. there is little scope for enhancing the profits in
C nema Exhibiting Industry inasnmuch as the principal source
of incone being box-office collection the same is connected
with and limted by the seating accommpdation in -any
theatre. However, notwithstanding this Iliniting factor the
same adjudi cator has granted the linkage in case of 39
ci nema houses in Bonbay which shows that other factors nust
have weighed wth him as outweighing this limting factor.
We are clearly of the opinion that uniformty on this aspect
is highly desirable in one and the sane industry. The main

reason for the refusal to grant such linkage (i.e. linking
the DDA with the cost of living index) having di sappeared
the question wll have to be considered afresh. W do not

think that adequate and sufficient material is avail able on
the record of this case before us to decide this issue
satisfactorily. Further it would not be advisable to direct
the parties before us to intervene in the mtter pending
before the Hi gh Court, for, material which may be peculiar
to Metro Cinema may have to be produced and considered
before the issue is properly decided. W, therefore, remand
this issue back to the Industrial Tribunal for disposal in
accordance with lawwith a direction that the Tribuna
shoul d give opportunity to both the parties to produce
additional material and after hearing them shoul d decide the
same afresh. It will be open to the nanagenent to raise al
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contentions including the contention that dearness all owance
shoul d not be linked with cost of living index but should be
granted on nornmal principle of industry-cumregion formla.
W wish to make it clear that in case the issue is answered
by the Tribunal in favour of the conpany, the appellant
Union shall not raise any contentions on the quantum of
dearness al | omwance that has been
170
allowed by the Tribunal in its award on the basis of
i ndustry-cumregion fornula, for the quantum aspect of the
revi sion has becone final by reason of the Ilimted |eave
that was granted by this Court while admtting the appeal

We shall next deal with the last question pertaining to
the construction of s. 4(5) of the Paynent of Gatuity Act,
1972. The question of ~construction arises this way. It
appears that existing schene of gratuity in the Metro
Theatre Bonbay was as per the award in Reference (I T No. 1
of 1968 and the sane had been nodified by an agreenent
bet ween the parties in this Court, which, the Union
contended, had becone extrenely inadequate and desired to
have a nore beneficial schene in 'sone respect for its
wor kers. Counsel for the Union urged that it was open to the
Tri bunal to give nore benefits than were avail abl e under the
schene contenpl ated by the Act and in that behalf reliance
was placed on s. /4(5) of the Act. Counsel for the Conpany

contended the expression 'award in-~s.  4(5) neant an
existing award and as such if under the -existing award
better terns were given to the enployees these will not be

affected. It was also urged that the Act was exhaustive and
was intended to ensure  uniformpaynment of gratuity to the
enpl oyees t hroughout the country. The Tribunal accepted the
contention of the Managenent and held-that it could not go
beyond the scheme contenplated by the Act, and, therefore
directed that the gratuity schene as per the Act | shal
prevail subject to the nodifications arrived at under the
terms of settlenment, if any, if they were nore beneficial
Counsel for the appellant Union urged before us that no
standardi sation of any gratuity schene was contenpl ated by
the Act as was clear fromthe express provisions contained
ins. 4(5) and s. 5 of the Act and that enactnent being a
beneficial piece of legislation s. 4(5) should be construed
in favour of the enmployees and that, therefore, the
Tribunal’s view that it could not grant anything beyond the
schene contenplated by the Act was erroneous. |In support of
such construction reliance was placed wupon this Court’s
decision in Al enbic Caenmical Wrks Company Ltd. ~v. |Its
Wor kmen where a sinmilar provision under the Factories Act
was construed as conferring power on the Tribunal to fix the
guant um
171
of leave on a scale nore |Iliberal than the one provided by
the Act. We find considerable force in this submission
Section 4(1) of the Act provides that the gratuity
shall be payable to an enployee on the term nation of his
enpl oynment after he has rendered continuous service for not
less than five years-(a) on his superannuation, or (b) on
his retirenent or resignation, or (c) on his death or
di sabl enent due to accident or disease; sub-s. (2) provides
that for every conpleted year of service or part thereof in
excess of six nonths, the enployer shall pay gratuity to an
enpl oyee at the rate of fifteen days’ wages based on the
wages | ast drawn by the enployee and sub-s. (3) provides
that the ampbunt of gratuity payable to an enpl oyee shall not
exceed 20 nonths’ wages. This is the main schene of gratuity
contenplated by the Act. Then comes sub-s. (5) which runs
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t hus:

"5. Nothing in this section shall affect the right
of an enployee to receive better ternms of gratuity
under any award or agreenent or contract wth the
enpl oyer. "

The question for consideration is whether expression
"award’ occurring in the above provision nmeans an existing
award or would include any award what soever to be made by an
adj udi cator under the Industrial Disputes Act. In the first
pl ace there is nothing in the provision which linits the
expression "award’ . Secondly, it cannot be and was not that
under the above provision a gratuity scheme obtaini ng under
an existing agreenment or contract could be inmproved upon by
a fresh agreenment or fresh contract between the enpl oyer and
the enployee and if that be so there is no reason why the
expression 'award shoul d-be  construed as referring to an
"existing award’ _and not to include a fresh award that may
be made by an —adjudicator or an Industrial Court inproving
in favour ~ of the _enployees the schene obtaining under the
Act or the existing award. Thirdly, the very fact that under
the above provision better ternms ~of gratuity could be
obt ai ned by enployee by an agreement or contract with the
enpl oyer notwi t hstanding the scheme of gratuity obtaining
under the Act clearly suggests that no standardisation of
the gratuity schene contenplated by the Act was intended by
the Legislature. This also becones anply <clear from the
provisions of s. 5 which confer power upon-the appropriate
CGovernment to exenpt establishment to which the Act applies
fromoperation of the provisions of the Act if in its
opi nion the enployees in such establishment, are.in receipt
of gratuity benefits not Iless favourable than benefits
confer-

172

red under the Act. Therefore, on - true construction we are
clearly of the view that the expression 'award occurring in
the above provisions does not mean and cannot be confined to
"existing award’ but includes any award that woul d be made
by an adjudi cator wherein better terns of gratuity could be
granted to the enployees if the facts and circunstances
warrant such grant. It is true, as has been observed, by
this Court in State of Punjab v. Labour Court Jullundur and
O's. that the Act enacts a conpl ete Code containing detail ed
provi sions covering all essential features of the schene for
paynment of gratuity. But it is also clear that the schene
envi saged by the enactnent secures the mnimum for the
enpl oyees in that behal f and express provisions are found in
the Act wunder which better terns of gratuity .if already
existing are not nerely preserved but better terns could be
conferred on the enployee in future. |In other  words, the
view taken by the Tribunal that it could not go beyond the
schene of gratuity contenplated by the Act is clearly
err oneous.

The decision of this Court in Al enbic Chem cal Wrks
Limted (supra), which was under the Factories Act, also
| ends support to such beneficent construction. In that case
the Industrial Tribunal had fixed the quantum of |eave,
privilege and sick, for the staff of a manufacturing concern
on a scale more liberal than the one in force for the
operatives of the same concern. In also made necessary
direction regarding accunulation of such |eave. The quantum
of leave so fixed by the Tribunal was larger than the
guantum of | eave prescribed under the provisions of s. 79(1)
of the Factories Act. It was contended that s. 79 of the Act
was exhaustive and had self contained provisions with regard
to the granting of annual |eave with wages to the enpl oyees,
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that it had the effect of introducing standardisation in the
matter of |eave and that no addition to the said | eave coul d
be made either by a contract or by an award. This Court
negatived the said contention on the |anguage of s. 79(1)
itself. Additionally, provisions of s. 78 were relied upon
whi ch recogni sed exenptions to the |eave prescribed by s.
79(1). Section 78(1) provided that provisions of Chapter
VIII including s. 79(1) shall not operate to the prejudice
of any right to which a worker nmay be entitled "under any
other law or under the terns of any award, agreenent or
contract of service", and a proviso to this sub-section laid
down that when such award, agreenent or contract of service

provided for |onger annual |eave with wages than provided
under the

173

Chapter, the worker shall ~be entitled only to such |onger
annual leave. It was contended that the expression "any

award"” in.s. 78(1) applied only to existing award. The Court
negatived this contention and held that the contention was
pl ainly i'nconsistent with a fair and reasonabl e construction
of the said provision and that s. 78(1) protected not nerely
awar ds, agreements or contracts of service then existing but
al so those that would come into existence later. |In the
instant case also we are clearly of the opinion that the
phrase "under any award, agreenent or /contract wth the
enpl oyer" occurring /ins. 4(5) is intended to cover future
awar ds, agreements or contracts wth the —-enployer since
existing better terms of gratuity are intended to be
protected by issuance of a notification wunder.s. 5 of the
Act .

W nmay also state here-that in the other adjudication
done by the sane adjudicator (Shri B.B. Tanbe) as the Sole
Arbitrator in Reference (VA) No. 1 of 1979 (M s. Al ankar
Theatre and 38 other theatres v. The workmen enpl oyed under
then) he has come to a contrary concl usi on and has held that
under s. 4(5) of the paynment of Gatuity Act an adj udicator
can grant better terns of gratuity and has /actually
proceeded to grant better terns of gratuity to the worknen
enployed in all the theatres concerned in that Reference.
(Vide para 140 of the Award). Realising this position,
counsel for the conpany before us fairly conceded that the
enployees in the Metro Cnema would also be entitled to
better terns of gratuity-the sane as given to enployees in
ot her cinema Houses. Counsel for the parties, therefore,
agreed before wus that gratuity schene as set -out by Shr
Tanmbe in para 140 of his award dt. 27-6-1980 in Reference
(VA) No. 1 of 1979 should apply to the workmen of Metro
C nema. W accordingly, direct that the gratuity scheme as
set out in paragraph 140 of the above award would be
applicable to the workmen of Metro Cinenma with effect from
1.1.1977.

In the result the appeal is partly allowed on the point
of gratuity as indicated above and on the question of
i nkage the appeal is remanded to the Tribunal for disposal
according to law as directed above. The appeal as regards
retrospectivity is dismssed.

In the circunstances the parties will bear their own
costs.

V. D. K. Appeal allowed in part.
174




