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ACT:

Constitution of India 1950, -Articles 21 and 22 and
Conservati on of Foreign Exchange and Preventi on of Smuggling
Activities Act, 1974-S. 8(b), (c), (e) and (f).

Order of detention under Act-Specification of period of
detention-To be done at final stage after consideration of
report of Advisory Board.

Representati on of detenu-Wether to be considered by
the sane individual who nade the initial order of detention.

Det enu- Whet her has a right to be represented by | awer
bef ore Advi sory Board.

Mahar ashtra Government Rules of Business, Rule 6 and
Conservation of Forei gn Exchange and Prevention of Smuggling
Activities-Maharashtra Detention O der 1974.

Representati on of Detenu-Mnister of State for Home
Af f ai rs- Wet her conpet ent to deal and di spose of
representation.

HEADNOTE

The husband of the petitioner was detained by the State
Government under section 3(1) of the Conservation of Foreign
Exchange and Prevention of Snuggling Activities Act 1974
with a viewto prevent himfrom snuggling goods and abetting
the snmuggling of goods. His representation to the State
CGovernment was rejected. The Advisory Board informed himby
aletter that the Board had reported to the CGovernnent
advising them that there was sufficient material to justify
hi s detention.

In the wit petition filed in this Court it was
contended on behalf of the detenu: (1) although it was the
Covernment that was required by section 8(b) of the COFEPCSA
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to nake the reference to the Advisory Board, it was not the
Governnment but one of its subordinate officer that had nmade
the reference, and that this departure fromthe prescribed
procedural requirenent had nmade the continued detention of
the detenu for any period longer than the five weeks
mentioned in section 8(b) illegal; (2) the representation
was di sposed of by the Mnister of State of Hone Affairs of
the State Governnent without any authority to do so; (3) the
detenu was not permitted to be represented by a |awer
despite his request that he mght be allowed to engage the
services of a lawyer before the Advisory Board; (4) there
was a non-application of the m nd of the detaining authority
first in making the
139
order of detention and | ater in considering the
representation of the detenu;. and (5) that it was the
Assi stant Secretary to the State Government who signed at
the bottom of the grounds that he thought it was against the
public interest to disclose the source of intelligence and
the facts contained therein

In the connected wit petition, only the first two of
the aforestated contentions were raised.

Dismissing the wit petitions,
N

HELD: 1.(i) The order of detention has not to specify
the proposed period of detention at that stage. Wthin five
days of the detention, detenu is requiredto be furnished
with the grounds of detention so as to enable himto nmake a
representation to the detaining authority. (Article 22(5) of
the Constitution and section 3(3), COFEPCSA). Thereafter
within three nonths fromthe date of detention, the Advisory
Board has to report on the sufficiency of ~cause for such
detention. This is a constitutional mandate (Article 22(4)
of the Constitution). In order to-enable the Advisory Board
to discharge its constitutional obligation the Governnent is
required to make a reference to the Advisory Board within
five weeks fromthe date of detention. (Section /'8(h) of
COFEPCSA). The Advisory Board iniits turnis charged with
the task of submitting a report within el even weeks fromthe
date of detention, specifying its opinion as to whether or
not there is sufficient cause for the detention of the
person concerned (Section 8(c) COFEPOSA). The period of
el even weeks is to enable conpliance with the Constitutiona
time-limt of three nonths. On receipt of the report the
Government has to revoke the detention, if the Board has
reported that there is no sufficient cause for the detention
or, to confirmthe order of detention and specify the period
of detention if the Board has reported there is sufficient
cause for the detention. (Section 8(f) COFEPGCSA). In the
neanwhile at any tine the Central Government in any case,
and the State Governnment if the order of detention was made
by the State Governnent or by an Oficer of the State
CGovernment, are entitled to revoke the order of detention.
[144 C G

(ii) There is no constitutional or statutory obligation
on any one, until after the report of the Advisory Board is
received to decide finally or tentatively upon the period of
detention. The initial conpulsion on the detaining authority
bef ore making an order of detention is to arrive at the
satisfaction that it is necessary to detain the person
concerned with a view to preventing himfrom acting in a
certain manner or wth a view to preventing him from
commtting certain acts. The obligation to specify the
period of detention is upon the appropriate Governnent and
that has to be done at the final stage, after consideration
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of the report of the Advisory Board. There is no
internedi ate stage at which any tentative conclusion is to
be arrived at by the Government regarding the period of
detention though, at any and every stage, the Government has
the full liberty to revoke the order of detention

[ 144 H 145 C

(iii) The act of making a reference to the Advisory
Board is a nechanical or mnisterial act involving no
exerci se of discretion, though of course the Government is
at the stage, as at all other stages at liberty to revoke
the order of detention. The prescription of five weeks in
section 8(b) of the
140
COFEPGCSA for the naking of a reference to the Advisory Board
is wth a view to enable the fulfilnent of t he
constitutional requirenment of Article 22(4) and not with a
viewto inposing ~an obligation upon the Governnment to
consi der the question of the length of detention and arrive
at a tentative conclusion even at that stage. [145 D

2.(i) The Maharashtra Governnent Rul es of Busi ness nade
by the Governor in exercise of the powers conferred by
Article 166(2) and (3) of the Constitution provides by Rule
6 that the Chief Monister and a Mnister in consultation
with the Chief Mnister may allot to a Mnister of State or
a Deputy M nister any business appertaining to a Departnent
or a part of a Departnent. The Standing Order nade by the
Chief Mnister of Mharashtra and Mnister for Honme directs
allotment of the business appertaining to "All cases of
Conservation of Forei gn Exchange and Prevention of Smuggling
Activities Act, 1974 _and the Conservation of Foreign
Exchange and Preventi on of Smuggl'i ng Activities
............... Maharashtra Detention Order, 1974 and al
other matters arising under the provisions of the said Act
and the said Oder..... and any other _orders issued ' under
this Act, except..... to the Mnister of State for Hone.
The Mnister of State for Home Affairs was therefore
entitled to deal with the representation of the detenu. [ 145
H F-G 146 A]

(ii) CGovernnental business can never get through/if the
same individual has to act for the Government at every stage
of a proceeding or transaction, however, advantageous it may
be to do so. Nor can it be said that it would be to the
advant age of the detenu to have the natter dealt with by the
sanme individual at all stages. It may perhaps be to the
advantage of the detenu if fresh nminds are brought to bear
upon the question at different stages. There is therefore no
substance in the suggestion that the representation of the
det enu should have been considered by the very individua
who had exercised his nmnd at the initial stage of naking
the order of detention. [146 D, B]

3. Wile section 8(e) disentitles a detenu from
claimng as of right to be represented by a |l awer, it does
not disentitle himfrommaking a request for the services of
a lawer. The inportance of |egal assistance can never be
over-stated and adequate |egal assistance may be essentia
for the protection of the Fundanental Right to life and
personal |iberty guaranteed by Article 21 of t he
Constitution and the Right to be heard given to a detenu by
section 8(e) of COFEPCSA. These rights may be jeopardised
and reduced to mere not hi ngs w thout adequate |I|ega
assi stance. That woul d depend on the facts of each
i ndividual case, inthe Ilight of the intricacies of the
probl ens involved and other relevant factors. Therefore,
where a detenu nakes a request for |legal assistance, his
request woul d have to be considered on its own nerit in each
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i ndi vidual case. [146 H 147 (]

In the instant case, the State Governnment nerely
infornmed the detenu that he had no statutory right to be
represented by a |awer before the Advisory Board. Since it
was for the Advisory Board and not for the Governnent to
afford | egal assistance to the detenu the latter, when he
was produced before the Advisory Board, could have, if he
was so mnded, nade a request to the Advisory Board for
perm ssion to be represented by a |awer. He preferred not
to do so. The detenu was, therefore, not wongfully denied
the assistance of
141
counsel as to the conclusion that procedural fairness, a
part of the Fundanental ' Right guaranteed by Article 21 of
the Constitution was denied to him [147 D E]

4. A reading of the-grounds of detention reveals that
all that was said was that the docunents received by post at
the time of search pertained to an order dated 29.11.1980
and not that there was any admission by the detenu that
there was ever an order dated 29.11.1980. [147 H

5. The nistake that it was only the Assistant Secretary
of the State CGovernnent” who signed at the bottomof the
grounds that it was against the public interest to disclose
the source of intelligence was expl ained by the respondents
as a clerical mstake, and was later rectified by naking
sui tabl e corrections.’ [148 C- E]

JUDGVENT:

ORIG NAL JURI SDICTION:~ Wit Petition (Crimwinal) No.
2690 of 1981.

(Under article 32 of the Constitution of |ndia)
AND
Wit Petition (Crimnal) No. 3241 of 1981.
(Under article 32 of the Constitution of I|ndia)

Ram Jethmal ani  and M'S. Ganesh for the Petitioner in
W P. No. 2690/ 81.

O P. Rana and R N. Poddar for the Respondents in WP.
No. 2690/ 81.

Ram Jethmalani and M ss. Rani Jethmalani- for the
Petitioner in WP. No. 3241 /81

Hardyal Hardy, S. Narayanan and M ss A Subhashini for
the Respondents in WP. No. 3241/81

The Judgnent of the Court was delivered by

CHI NNAPPA REDDY, J. These two Wit Petitions (Crimnal)
may be disposed of by a single judgment as sonme of the
guestions raised are common to both. To begin with, we may
refer to the facts in Wit Petition (Crimnal) No. 2690 of
1981. The Covernment of Maharashtra, in exercise of the
powers under Sec. 3(1) of the COFEPCSA, directed the
detention of Sunder Shankardas Devi dasani by an order dated
March 9, 1981, with a view to prevent himfrom snuggling
goods and abetting the smuggling of goods. The
142
grounds of detention, also of the sanme date, were duly
served on the detenu. The detenu nmde a representation on
April 14, 1981 and this was rejected by the Governnent on
April 25, 1981. A further representati on nade by the detenu
on April 25, 1981 was also rejected on May 2, 1981. In the
nean-tinme the Advisory Board net on April 29, 1981 and
considered the case of the detenu. By a letter dated May 6,
1981 the detenu was inforned by the Advisory Board that the
Board had reported to the CGovernnent of Mharashtra advising
themthat there was sufficient material to justify his
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In this application for the issue of a Wit of Habeas
Corpus, the first submssion of Shri Jethmalani, |earned

counsel for the detenu, was that although it was the
CGovernment that was required by Sec. 8(b) of the COFEPCSA to
make the reference to the Advisory Board, in the instant
case, it was not the Governnment but one of its subordinate
officers that had made the reference. There was thus,
according to Shri  Jet hnal ani a departure from the
prescri bed procedural requirement and for that reason the
continued detention of the detenu for any period | onger than
five weeks mentioned .in Sec 8(b) was illegal. Shri
Jethmal ani’s contention 'was that Sec. 8 (b) required the
CGovernment to nmke a reference to the Advisory Board within
five weeks fromthe date of detention and this meant that
the Government had first to decide that it was necessary to
detain the personfor nore than five weeks and then to
forward the reference to the Advisory Board. The | earned
counsel would  have it that the making of a reference to the
Advi sory ‘Board necessitated a decision to detain the detenu
for nore than five weeks and this decision could be taken by
the CGovernment only and none el se.

We are unable to agree with the submission of Shri
Jethmal ani. Art. 22 (4)  (a) of the Constitution prescribes
that no law providing for preventive detention shal
aut horise the detentioon of a person for a longer period than
three months wunless an Advi sory Board consisting of persons
who are, or have been, or are qualified to be appointed as,
Judges of a High Court has reported before the expiration of
the said period of three nonths that there is in its opinion
sufficient cause for such -detention. Art. 22 (7) (c)
enpowers Parlianent, by law, to prescribe the procedure to
be foll owed by an Advisory Board in an enquiry under Art. 22
(4) (a). Sec. 3 (1) of the COFEPCSA authorises the Centra
Covernment, the State Governnent an officer of Central
CGovernment, not below the rank~ of a Joint Secretary
specially enpowered in that behal f, or an O ficer
143
of a State Government not below the rank of a Secretary
specially enmpowered in that behalf to nmake an order
directing that a person be detained, if satisfied, wth
respect to that person, that it is necessary to detain him
with a viewto preventing him fromacting in any manner
prejudicial to the conservation or augnentation of foreign
exchange or with a viewto preventing him from smuggling
goods, etc. etc. Sec. 3 (3) provides for the communication
of the grounds of detention to the detenu to enable himto
make a representation. The comuni cation . has to be
ordinarily not later than five days of the date of detention
though in exceptional circunstances, for reasons to be
recorded in witing, it may be fifteen days. Sec. 8 provides
for the constitution of Advisory Boards and the procedure to
be followed by them Sec. 8 (b) obliges the appropriate
Government, within five weeks fromthe date of detention of
a person under a detention order, to make a reference in
respect of the detention to the Advisory Board to enable the
Advi sory Board to nake the report under Art. 22 (4) (e) of
the Constitution. Sec. 8 (c) prescribes the procedure to be
followed by the Advisory Board and requires the Advisory
Board to submit its report within eleven weeks fromthe date
of detention of the person concerned. Sec, 8 (f) stipulates
that the appropriate Governnment shall revoke the detention
order and cause the person to be released forthwith if the
Advi sory Board has reported that there is in its opinion no
sufficient cause for the detention of the person concerned.
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If the Advisory Board reports that there is in its opinion
sufficient cause for the detention of the person, the
appropriate Government rmay confirm the detention order and
continue the detention of the person concerned for such
period as it thinks fit. Sec. 11 enpowers the State
CGovernment to revoke an order of detention made by an
Oficer of the State CGovernment, and the Central Government
to revoke an order of detention nade by a State CGovernnent,
an officer of a State Governnent or an Oficer of the
Central CGovernnment. The power of the State Government and
the Central Governnent, under Sec. 11 of the COFEPCSA, to
revoke orders of detention is in addition to the power under
Sec. 21 of the General Causes Act to revoke their own
orders.

The first inportant factor to be noticed here is that
the period for which  a person is to be detained under the
COFEPCSA is not to be determmned and specified at the time
of making the original order of detention under Sec. 3(1).
It has' to be determned and specified at the tinme of
confirming the order of detention under Sec. 8 (f), after
receiving the report of the Advisory Board. The second
factor
144
of inportance which calls for attention is that while an
order of detention nmay be made by the State Governnent, the
Central CGovernnent /or an Oficer of either GCovernment
specially enpowered in that behalf, an order of detention
may only be confirned by the appropriate Governnent. Keeping
in mnd these two factors, we ~may now exam ne the time-
schenme under the COFEPOCSA. First the detaining authority,
who may be the Central Governnent, the State Governnment or
an O ficer of either Governnent, specially enpowered in that
behal f, nmust be satisfied that it is necessary to detain a
person with a view to preventing him from acting in a
certain manner or doing certainthings, and if so,
satisfied, an order of detention may be nade (Sec. 3 (1),
COFEPCSA). The order of detention has not to specify the
proposed period of detention at that stage. Wthinfive days
of the detention, the detenu is required to be furnished
with the grounds of detention so as to enable himto nmake a
representation to the detaining authority (Art. 22(5) of the
Constitution and Sec. 3(3), COFEPCSA). Thereafter, wthin
three nonths fromthe date of detention, the Advisory Board
has to report the sufficiency of cause for such detention
This is a constitutional mandate (Art. 22(4) of the
Constitution). In order to enable the Advisory Board to
di scharge its constitutional obligation, the Government is
required to nmake a reference to the Advisory Board wthin
five weeks from the date of detention (Sec. 8(b) of
COFEPCSA). The Advisory Board inits turnis charged with
the task of submitting a report within el even weeks fromthe
date of detention, specifying its opinion as to whether or
not there is sufficient cause for the detention of the
person concerned (Sec. 8(c), COFEPOSA). Quite obviously the
peri od of el even weeks fromthe date of detention prescribed
for the subnission of the report of the Advisory Board is to
enabl e conpliance with the Constitutional tine-limt of
three nonths. On receipt of the report the Government has to
revoke the detention, if the Board has reported that there
is no sufficient cause for the detention or, to confirmthe
order of detention and specify the period of detention if
the Board has reported that there is sufficient cause for
the detention (Sec. 8(f) COFEPCSA). In the nmeanwhile, at any
time, the Central Government in any case, and the State
CGovernment if the order of detention was made by the State
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Government or by an Oficer of the State Governnent, are
entitled to revoke the order of detention. Thus there is no
Constitutional or Statutory obligation on anyone, unti
after the report of the Advisory Board is received to decide
finally or tentatively upon the period of detention. The
initial conpulsion on the detaining authority before making
an order of detention is

145

to arrive at the satisfaction that it is necessary to detain
the person concerned with a view to preventing him from
acting in a certain manner or with a view to preventing him
fromcommtting certain acts. The obligation to specify the
period of detention is ‘upon the appropriate Governnent and
that has to be done at the final stage, after consideration
of the report of the Advisory Board. There is no
i nternedi ate stage at which any tentative conclusion is to
be arrived at by the Governnment regarding the period of
detention though, at any and every stage, the Government has
the full /liberty to revoke the order of detention. W are,
therefore, of the view that the act of making a reference to
the Advisory Board is a nechanical or mnministerial act
i nvol ving no exercise of discretion, though of course the
Governnment is at that stage, as at all other stages, at
liberty to revoke the order of detention. The prescription
of five weeks in Sec. 8(b) of the COFEPCSA for the naking of
a reference to the /Advisory Board is with a viewto enable
the fulfilment of the Constitutional requirenment of Art.
22(4) and not with a view to inposing an obligation upon the
CGovernment to consider the question of the length of
detention and arrive at a tentative conclusion even at that
stage. We, therefore, reject the first ~subm ssion of Shri
Jet hmal ani .

The second submission of the learned counsel for the
detenu was that the representation was di sposed of by the
M nister of State, Home Affairs, CGovernment of Mharashtra
without any authority to do so. It is sonewhat strange that
this contention should have been raised before us. W
understand that this very contention was previously raised
in another Wit Petition and that the relevant standing
order was produced before the Court —at the hearing of the
Wit Petition and that it was also showmn to the |[earned
counsel . The standing order is made by Shri A R Antul ay,
Chief Mnister of Mharashtra and Mnister for Hone-and it
directs allotnment of the business appertaining to "All cases
of Conservation of Foreign Exchange and Prevention of
Smuggling Activities Act, 1974 and the Conservation of
Forei gn Exchange and Prevention of Snuggling Activities.
Maharashtra Detention Order, 1974 and all other matters
arising under the provisions of the said Act and the said
order ......... and any other orders issued under this Act,
except. ....... " (We are not concerned with the exceptions)
to the Mnister of State for Hone, Shri Abhey Singh Mhar aj
Raj e Bhosale. Rule 6 of the Mharashtra Govt. Rules of
Busi ness made by the CGovernor of Mharashtra in exercise of
the powers conferred by Article 166 (2) and (3) of the
Constitution provides that the Chief Mnister and a
146
Mnister in consultation with the Chief Mnister may all ot
toa Mnister of State or a Deputy M nister any business
appertaining to a Departnent or a part of a Department. It
is, therefore, clear that the Mnister of State, Hone
Affairs, Government of Maharashtra was entitled to deal with
the representation of the detenu. It was suggested that it
woul d have been nore appropriate if the representation had
been considered by the very individual who had exercised his
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mnd at the initial stage of making the order of detention
nanely the Secretary to the Governnent, Shri Sanmant. There
is no substance in this suggestion. The order of detention
was not nade by Shri Samant as an Oficer of the State
Covernment specially enpowered in that behalf but by the
State Governnent itself acting through the instrunentality
of Shri Samant, a Secretary to Governnment authorised to so
act for the Government wunder the Rules of Business.
Covernment al business can never get through iif the sane
i ndi vidual has to act for the Governnent at every stage of a
proceedi ng or transaction, however, advantageous it may be
to do so. Nor can it be said that it wuld be to the
advant age of the detenu to have the natter dealt with by the
sanme individual at all stages. It may perhaps be to the
advantage of the detenu if fresh nminds are brought to bear
upon the question at different stages. It is unnecessary to
pursue the matter any further-as we find no constitutiona
or |egal infirmty in the ‘representation having been
consi dered by the Mnister of State, Honme Affairs,
Gover nnent _of Mharashtra

The learned counsel next submitted that the detenu was
not permtted to be represented by a |lawer despite his
request that he mght be allowed to engage the services of a
| awyer before the Advisory Board. In his representation to
the Governnment the detenu did nmake a request to be permtted
to be represented by a |lawer. The Governnent inforned him
that under the provisions of Sec. 8(e) of the COFEPCSA he
was not entitled to' be represented by a | awer before the
Advi sory Board and therefore, it was not possible to grant
his request. The conplaint of the |earned counsel for the
detenu was that while a detenu nmy not be entitled, as of
right, to be represented by a |awer before the Advisory
Board, there was no bar against a | awer being permitted to
appear before the Advisory Board and therefore, the request
of a detenu to be represented by a lawer had to be
considered on the nmerits of each individual case. This the
| earned counsel submitted had not been done in the present
case and the detenu’'s request was never placed before the
Advi sory Board. It is true that while Sec. 8(e) disentitles
147
a detenu fromclaimng as of right to be represented by a
| awyer, it does not disentitle himfrom making a request for
the services of a lawer. W agree that the inportance of
| egal assistance can never be over-stated and as often than
nota dequate |egal assistance nmay be essential for the
protection of the Fundanental Right to life and persona
liberty guaranteed by Article 21 of the Constitution and the
Right to be heard given to a detenu by Sec. 8(e), COFEPCSA
These rights may be jeopardi sed and reduced to nore nothings
wi t hout adequate |egal assistance. That woul d depend on the
facts of each individual case, in the |light- of the
intricacies of the problenms involved and other relevant
factors. Therefore, where a detenu nmakes a request for | ega
assistance, his request would have to be considered on-its
own nerit in each individual case. In the present case, the
CGovernment nerely inforned the detenu that he had no
statutory right to be represented by a lawer before the
Advi sory Board. Since it was for the Advisory Board and not
for the Government to afford | egal assistance to the detenu
the latter, when he was produced before the Advisory Board,
could have; if he was so nmnded, nade a request to the
Advi sory Board for perm ssion to be represented by a | awer.
He preferred not to do so. In the special circunstances of
the present case we are not prepared to hold that the detenu
was wongfully denied the assistance of counsel so as to
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lead to the conclusion that procedural fairness, a part of
the Fundanmental Right guaranteed by Article 21 of the
Constitution was denied to him

The last submission of the |earned counsel was that
there was a non application of the mind of the detaining
authority, first in making the order of detention and | ater
in considering the representation of the detenu. It was
contended that the recital in the grounds of detention that
detenu had made a statement that certain docunents received
at the detenu' s residence at the time of search pertained to
the order dated 29.11.1980 of Shri Abdullahi Am n, Attache,
Sudan Consul ate was not correct and that the detenu' s
statenment contained no such recital. It was said that the
grounds of detention read as if the detenu had adnmitted the
exi stence of the order dated 29.11.80 in the statenent made
by him W do not find any substance in this subnission. A
readi ng of the docunent | eaves no such inpression. Al that
was said was that the docunents received by post at the tine
of search pertained to an order dated 29.11.80 and not that
there was adm ssion by the detenu that there was ever an
order dated 29.11.80. It ~was then ~contended that in the
course of communication of the grounds of detention the
det enu was informed that
148
it was against the 'public interest to disclose the source of
intelligence and the further facts contained therein. The
actual sentence by which privilege was clainmed against
di scl osure was as foll ows:

"l consider it against public interest to disclose
the source of intelligence referred to in the grounds
furni shed above and further consider it against public
interest to disclose further facts contained therein".

The argurment was that the grounds did not state that the
CGovernment considered it against public interest to disclose
the source of intelligence andthe further facts contained
therein but that it was the Assistant Secretary to the
Government of Maharashtra who signed at the bottom of the
grounds that though it was against the public interest to
di scl ose the source of intelligence and the facts contained
therein. The enphasis was on the use of the first person by
the Assistant Secretary. This was_ expl ai ned by the
respondents as a Clerical mstake and was later rectified by
maki ng suitable corrections. It was contended that the
di scovery of the mstake and its rectification was after the
Advi sory Board had submitted its report, though the detenu
had even earlier, raised the question that it was the
CGovernment and not the Assistant Secretary that could claim
privilege. It was not brought to the notice of the Advisory
Board at any time that the mstake was only clerical. W
have the |east hesitation in rejecting the contention. The
m stake is so obviously clerical that we cannot permt the
detenu to take advantage of it. In the result WP. No.
2690/ 81 is dism ssed.

The first two questions raised in the previous Wit
Petition are conmmon to Wit Petition No. 3241 of 1981 also.
An addi tional point was sought to be raised that the copy of
a certain docunent was not supplied to the detenu but after
verification the point was abandoned by the | earned counsel
This Wit Petition is also disnissed.

N. V. K. Petitions disn ssed.
149




