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ACT:

Central Sales Tax Act, 1956-Section 3 (a)-Scope of-
Goods manufactured in Tam | Nadu sold "to buyers in other
nei ghbouring States through an agent - in Bonbay- Fi rm
contract, under the system of distribution. conpleted after
the supply of goods to buyers-Situs of sale-Sale if attracts
Central Sal es Tax under section 3 (a)-

HEADNOTE:

To regulate the allotnent of indigenous art silk yarn
the Government of |India constituted the Art Silk Yarn
Distribution Committee which issued allotment cards to
i ndi vi dual weavers. Under the terns of the card wthout
waiting for the allottee to approach the manufacturer the
manufacturer had to offer the allottee art silk yarn within
seven days of the date of allocation of the card and 'within
a period of 21 days fromthe date of allocation of the card,
a firmcontract for the supply of yarn was to be conpleted.

The appel l ant, a manufacturer of art silk yarn withits
factory in the State of Tam | Nadu, supplied yarn to
cardholders in the States of WMharshtra and Gujarat by
delivering the goods at Bonbay through its selling agent at
that place.

On the question of exigibility of the goodsto Centra
Sales tax the appellant clainmed that since the goods were
despatched to Bonbay at the request of the agent and not as
aresult of any sale in favour of the purchaser the sale had
taken place at Bonbay, and secondly since the novenent of
goods from the State of Tanmil Nadu to Bonbay was not
connected with the sales the sales were not inter-State
sales within the nmeaning of section 3 (a) of the Central
Sal es Tax Act.

This claim was rejected by the Joint Comercial Tax
Oficer and his order was upheld at the different stages of
appeal . The H gh Court disnissed the appellant’s revision
petitions.

On the question whether the sales were inter-State
sal es, the Court
N

HELD: The goods having been despatched fromone State
to another pursuant to a contract of sale that cane into
exi stence directly between the buyer and seller within a few
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days after the date of the allocation card, the sale was an
inter-State sale.

To constitute an inter-State sale wi thin the neaning of
section 3(a) of the Central Sales Tax Act there nust co-
exi st a sale of the goods and novenent of

45
goods from one State to another under the contract of sale.
Where there is a link between a contract of sale and

novermrent of goods fromone State to another pursuant to the
contract of sale, interposition of an agent ought not to
alter the inter-State character of the sale. [49-F]

In the instant case the card contenplated a contract of
sale to be conpleted w'thin 21 days of the date of its
i ssue. The agent requested the appellant to despatch certain
nunber of cases to a purchaser and that was done. These
facts cumulatively suggest - t hat the goods had been
"transported from the factory ~in Tam | Nadu to Bonbay for
being delivered “to the purchaser as a result of contract of
sale established in accordance with the terms of the
al | ocation card

[ 49- G 50- B; E]

The fact that actual sale pursuant to the said contract
had taken place subsequently does not militate against the
transaction being treated as an inter-State sale under
section 3(a) because the novenent of goods delivered to the
buyer was occasioned by the contract ~of sale brought into
exi stence under the terns of the allocation card. [51-E]

The authorities below have found, on the basis of the
terns of the allocation card and other material on record,
that there was a contract of sale within the stipulated tine
bet ween the parties. [51-QF

English Electric Conpany of India Ltd. v. The Deputy
Commercial Tax Oficer & Os., (1976) 38 S.T.C. 475,
fol | owed.

Tata Engineering and Loconotive Co. Ltd. v. Assistant
Conmi ssi oner of Commercial Taxes. ~Janshedpur & Anr. (11970)
26 S.T.C. 354 and Kelvinator of ( India Ltd. v. State of
Haryana (1973) 32 S.T.C. 629, held .inapplicable.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: G vil Appeal Nos. 1192-94
of 1971.

Fromthe judgnent and order dated the 20th October
1976 of the High Court of Madras in Tax Cases Nos. 205 to
207 of 1971.

S.T. Desai, A K Verma and J.B. Dadachanji for. the
Appel | ant .

A. K. Sen and A V. Rangam for the Respondent.

The Judgnent of the Court was delivered by

VENKATARAM AH J. The appellant in these three appeals
by special leave is a conpany engaged in the business of
manuf acture and sale of art silk yarn. It has its factory at
Sirumughai in the District of Coinbatore in the State of
Tam | Nadu. The appellant is registered as a dealer carrying
on business at Coinbatore. In the course of its business, it
sold during the relevant period |arge quanti -
46
ties of art silk yarn to various purchasers sone of whom
were weavers residing in the States of Mharashtra and
Gujarat who had been issued cards under a schenme called
"Export Promption Schene’ entitling themto buy specified
gquantities of art silk yarn from specified manufacturers.
The question involved in these appeals relates to the
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exigibility of the sales effected in favour of Export
Pronmoti on Schene card holders belonging to the States of
Maharashtra and GGujarat to tax under the Central Sales Tax
Act, 1956 (hereinafter referred to as "the Act’).

The assessment years are 1962-63, 1963-64 and 1964- 65.

The details of the Export Promotion Schene for
distribution of art silk yarn referred to above were these:
There were certain weavers in India who were entitled to an
incentive in the formof inport licences to inport art silk
yarn from abroad. The said inmport entitlement was cut to a
certain extent and indigenous art silk yarn at concessiona
price was allotted to them To regulate the schene of
allotment, a committee called t he "Art Silk Yarn
Distribution Committee’ was constituted by the Governnent of
India. The Comrittee nade allotnments to different weavers by
issuing allotment cards. These allotnment cards contained
details of the quantity  of allotment and the rayon yarn
manuf acturer from whomthe allotted quantity of yarn could
be drawn. As per the terns of the card, the vyarn
manuf acturer should offer to the allottee rayon yarn within
seven days of the date of the card without waiting for the
allottee to approach him A firmcontract for the supply of
yarn should be conpleted within a period of twenty-one days
from the date of allocation of the card. If a firm
conmtrment was not entered into by the allottee wth the
yarn manufacturer wthin twenty-one days from the date of
all ocation of the card, the yarn manufacturer should return
the allocation card to the Distribution Conmittee wth
suitable remarks on the card ~and a covering letter
explaining the reasons for the return of the card. Even in
the case of actual fulfilnment of the quota covered by the
allocation card, the said card should  be returned to the
Distribution Comrittee after the delivery of the yarn was
conpleted. This in brief was the Scherne.

In the instant case, the appellant had supplied art
silk yarn to certain card holders who were residing, as
stated earlier, outside the State of Tam | Nadu, It is
stated that the appellant had a selling agent and
di stributor by the nane Ms. Rayonyarns |nport Conpany Ltd.
at Bombay and the case of the appellant was that it had
47
supplied art silk yarn to the card holders in the States of
Maharashtra and GQGujarat through the said agent and the
delivery of the goods was effected at Bonbay.  In the
assessment proceedings before the Joint- Commercial Tax
Oficer, Coinbatore for the year 1964-65, the appellant
clainmed that the sales of art silk yarn through its agent at
Bonbay were not inter-State sales as defined by section 3(a)
of the Act as the novenent of the goods in question fromthe
State of Tami|l Nadu to the State of Maharashtra or the State
of Gujarat was not occasioned by the sales in question and
that they were in fact sales which had taken pl ace outside
the State of Tami| Nadu. The Joint Commercial Tax Officer
rejected the contention of the appellant and treated the
sal es effected in favour of the Export Pronotion Schene card
hol ders through the appellant’s agent at Bonbay as inter-
State sales and levied tax under the Act accordingly. He
al so revised the orders of assessment for the years 1962-63
and 1963-64 bringing to tax the turnover relating to
transactions of simlar nature during those years. In the
appeals filed by the appellant against the order of
assessment for the year 1964-65 and of revised assessnent
for the years 1962-63 and 1963-64 before the Appellate
Assi stant Conmi ssioner, (Commercial Taxes), Coinbatore, the
orders passed by the Joint Comercial Tax Oficer were
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affirmed. The appellant then filed three appeals before the
Tam | Nadu Sales Tax Appellate Tribunal (Additional Bench),
Coi nbatore against the orders passed in appeal by the
Appel | ate Assistant Commissioner. The Tribunal also held
that the sales in favour of the Export Pronotion Schene card
hol ders outside the State of Tam| Nadu were inter-State
sales and were liable to be taxed under the Act. Aggrieved
by the orders of the Tribunal, the appellant preferred three
revision petitions before the H gh Court of Midras. These
petitions were disnissed. Thereafter the appellant has come
up in appeal to this Court by special |eave.

Section 3(a) of the Act provides that a sale or
purchase of goods shall ' be deened to take place in the
course of inter-State trade or conmerce iif the sale or
purchase occasi ons the nmovenent of goods fromone State to
the other. In order to substantiate its case, the appell ant
has pl aced before us the ~ docunents relating to one
transaction stating that the decision on the true nature of
the said 'transaction would govern all other transactions of
sale in 'dispute as they were all of a sinmlar kind. Those
docunents relate to the supply of —cart silk yarn to a firm
known as Ms. Ramesh Silk Fabrics at Surat in the State of
Gujarat made in June, 1964. The purchaser was issued an
all ocation card on Novenber 7, 1963 bearing No.

48

3124. Under the card, Ms. Ranesh Silk Fabrics was entitled
to purchase 273 Kgs. of indigenous art silk yarn fromthe
appel lant. The following were the relevant ‘terns of the
card:

"1. The rayon manuf acturers and/or our. approved
deal ers shall ~ensure that the quantity sold is not
nore than the quantity allocated as indicated in
colum No. 4(b) on the reverse of the card.

2. The rayon manufacturer shall ~offer yarn to the
allottee within seven days from the date of
allocation card w thout waiting for the allottee
to approach him Contract for the supply of yarn
shal | be concluded within 21 days fromthe date of
the allocation card.

3. Particulars of the quantity of yarn sold by the
rayon yarn manufacturer his  approved deal er with
the date of or sale shall be entered and signed by
the seller in colum (5) on the card.

4, No supply shall be nmade on allotnment card on which
corrections have not been attested by t he
Secretary or the Manager

5. If firm conmitrment is not entered into by the
allottee with the yarn manufacturer, the yarn
manuf acturer shall return the allocation card to

the Distribution Commttee, with suitable renmarks
on the card and a covering letter explaining the
reasons for returning the card

6. Al l ocation cards shall be returned to t he

Distribution Committee after the delivery of yarn
has been conpl eted."

At the back of his allocation card, in colum 4(a) the
appellant is shown as the nanufacturer and in colum 4(b)
the quantity allotted is shown as 273 Kgs. Columm (5) of the
allocation card shows that quantity of 268 Kgs. had been
supplied as per Invoice No. BC/132. Then we have the Invoice
No. BC/ 132 prepared in the nane of the appellant by its
agent, Rayon-yarn |Inport Co. Pvt. Ltd. and signed by the
agent for and on behalf of the appellant. The cases
cont ai ni ng goods sold had been nmarked as 5829, 8479 and
8505. The I nvoice contains a note which reads as foll ows:
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49
"W have charged you 2% Central Sales Tax for
whi ch purpose vyou are required to send us inmediately
your regular 'C form correct in all respects as
required by the lawin force for the time being in the
absence of which you are required to remt us bal ance

sumof Rs .. being the difference between the rate
charged and the revised rate at 10% applicable in such
case."

But actually 2%tax was added and it was shown in the
invoice as local sales tax of Mharashtra at 2% of the
price. A delivery order dated June 3, 1964 prepared by the
agent at Bonbay on behalf of the appellant also refers to
the nunbers of the cases containing goods as 5829, 8479 and
8505. What is of significance is a letter dated May 23, 1964
witten by the agent~ at Bonmbay to the appellant. By that
letter, the agent requested the appellant to send fromthe
factory 69 cases of yarn bearing specific nunbers including
case No. 5829, 8479 and 8505. The said letter further stated
that the invoices of sale would be sent after the goods were
sold by the agent. What is attenpted to be made out by the
appellant is that the -appellant was informng its agent at
Bonbay fromtinme to tinme as and when goods were nanufactured
the nunber of the ‘cases in which the goods had been packed
and at the request of its agent it had despatched the goods
to Bonbay but not as a result of any sale of the said goods
in favour of a purchaser. According to the appellant, the
sal e had taken place at Bonbay and the novenment of goods to
Bonbay from the State of Tam | Nadu was not connected with
the sale in question.

In order to constitute —an inter-State sale as defined
in section 3(a) of the Act, two factors shoul'd co-exist (i)
a sale of goods and (ii) novenent of goods fromone State to
anot her under the contract of sale. If there is a
concei vabl e |ink between a contract of sale and the movenent
of goods fromone State to the other in order to discharge
the obligation wunder the contract of sale, the /inter
position of an agent of the seller who nay tenporarily
intercept the novenent ought not to alter theinter-State
character of the sale. The facts which are glaring in this
case are

(1) the allotment of a certain quantity of art silk
yarn produced by the appellant in favour of the
al l ocation card hol der;

(2) the requirement that the appellant should offer to
sell the quantity of goods allotted to the card
hol der within seven days;

50

(3) the requirenent that contract of sale should be
conpleted within twenty-one days of the date of
the allocation card;

(4) the requirement that the card should be returned
tothe Committee if no contract of sale was
concl uded as stated above; and

(5) the fact that the goods have been supplied
expressly against the quota allotted under the
al l ocation card

Admittedly the allocation card bearing No. 3124 was
i ssued on Novenber 7, 1963 and it required the appellant to
offer to sell the quantity of art silk yarn nmentioned in it
to the purchaser within seven days wi thout even waiting for
the purchaser approaching the appellant with a request to
supply the goods in question. The card contenplated a
contract of sale to be conpleted within twenty-one days of
the date of its issue. The invoice in question contained the
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nunber of the allocation card. In the letter dated May 23,
1964 the agent requested the appellant to send the cases
bearing Nos. 5829, 8479 and 8505 by lorry from Sirunmugha
and the said boxes were later on admittedly delivered to the
purchaser on June 3, 1964. These facts cunul atively suggest
that the goods in question had been transported fromthe
factory site of the appellant to Bonbay for delivery to the
purchaser as a result of the contract of sale established in
accordance with the terns of the allocation card.

It is, however, argued on behalf of the appellant
rel ying upon the decision of this Court in Tata Engi neering
and Loconotive Co. Ltd. v. Comm ssioner of Commercial Taxes,
Janshedpur and Anr. that the sale effected by the
appel l ant’ s agent at Bonbay could not be treated as the
i medi ate case of novenent of goods fromthe State of Taml
Nadu to the State of Maharashtra or the State of CGujarat, as
the case be may. The facts in the aforesaid case are
di stingui shable from the facts in the present case since it
was held 'in that case that the procedure followed by the
manuf acturer, the appellant in that case together with the
absence of any firm orders placed by the purchasers
i ndi cated that there were no transactions of sale within the
meani ng of section 2(g) of the Act and assuning that any
firmorders had been received by the appellant therein, they
could not be regarded as anything but nere offers. This
Court further held in that case that the appropriation of
goods was done
51
at the appellant’s stockyard situated in the State where the
vehicl es were delivered to purchasers and it -was open to the
appellant till then to allot any vehicle to any purchaser or
to transfer a vehicle fromone stockyard to another. One
strong circunstance which existed in that case was the
absence of the firmorders which occasioned the novenent of
goods fromthe State of Bihar to other States as can be seen
fromthe foll owi ng passage in that decision

"As regards the so called firm orders it has
al ready been pointed out that none have been shown to
have existed in respect of the relevant ~periods of
assessment. Even on the assunption that any such orders
had been received by the appellant they could not be
regarded as anything but nmere offers —in view of the
specific ternms in Exhibit 1 (the deal ership agreenent)
according to which it was open to the appellant to
supply or not to supply the dealer with any vehicle in
response to such order."

In the instant case there is clear evidence of the
exi stence of a prior contract of sale as per terms of the
allocation card. The fact that actual sale pursuant to the
said contract of sale had taken place subsequently does not
mlitate against the transaction being treated an inter-
State sale under Section 3 (a) of the Act, since the
nmoverrent of the goods delivered to the buyer was occasi oned
by the contract of sale brought into existence under the
terns of the allocation card. It was, however, faintly
suggested that the evidence of what took place between the
appellant and the allottee wthin twenty-one days of the
issue of the allocation card was lacking in this case.
Evi dence about these facts was within the know edge of the
appel l ant and the appellant had not placed it before the
assessing authority. It is likely that if such evidence had
been produced it woul d have gone agai nst the appellant. Even
apart from that the finding recorded by the assessing
authority the appellate authority, the Tribunal and the Hi gh
Court on the basis of the terms of the allocation card and
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other material on record that there was a contract of sale
within the stipulated tine between the appellant and the
allottee of art silk yarn is unassailable. In the
circunstances no assistance can be derived by the appellant
fromthe case of Tata Engineering and Loconotive Co. Ltd.
(supra).

The decision of this Court in Kelvinator of India Ltd.
v. The
52
State of Haryana relied on by the appellant has also no
bearing on this case. The assessee in that case had its
factory where it manufactured refrigerators at Faridabad in
the State of Haryana and it noved the goods nanufactured by
it toits godown at Del hi. The excise pass utilised for such
noverrent was al ways in favour of self. During the transport
of goods, the assessee paid octroi payable for bringing
goods into Delhi. At Delhi, the assessee sold the goods to
its distributors: The Court on a consideration of the
material before it held that even though there were prior
di stribution agreements entered into between the assessee
and its distributors, the goods in- question had not been
noved pursuant to the -said agreenents from Faridabad to
Del hi, and hence there was no inter-state sale.

The facts of this case are, however, close to the facts
in English Electric Conpany of India Ltd. v. The Deputy
Commercial Tax officer & Ors. Here also the assessee had its
factory in the State of Tami| Nadu. Its registered office
was at Calcutta but it had branch offices at Mdras, Bonbay
and other places. A Bonbay buyer wote to the Bonbay branch
of the appellant in that case asking for |owest quotation in
respect of the goods which were being manufactured in the
factory in Tam | Nadu. After sone correspondence between the
Bonbay branch and the Madras branch, the Bonbay branch,
wote to the Bonbay buyer giving all the required
particul ars. The Bonbay buyer thereafter placed an order
with the Bombay branch for certain-goods. The Bonbay branch
infornmed the Madras branch about the order placed by the
Bonbay buyer. On receipt of the invoice from the Madras
branch the Bonbay branch wote to the Bonbay buyer that sone
of the goods indented by him were ready for despatch and
asked for despatch instructions. On receipt” of such
instructions, the Bonbay branch asked the Madras Branch to
send goods to Bonmbay. The railway receipts were sent through
the Bonbay branch. The goods were delivered to the Bonbay
buyer through clearing agents and the insurance charges were
coll ected fromthe Bombay buyer. The assessee clainmed in the
assessment proceedings that the sale was not an inter-State
sal e but one which had taken place at Bonbay between the
Bonbay branch and the Bonbay buyer, The said contention was
rejected by this Court with the foll ow ng observations; -

"The appellant in the present case sent ‘the goods
direct from the Madras branch factory to the Bonbay
buyer

53
at Bhandup, Bonbay. The railway receipt was in the nane
of the Bonbay branch to secure paynment against
delivery. There was no question of diverting the goods
which were sent to the Bonbay buyer. Wen the novenent
of goods fromone State to another is an incident of
the contract it is a sale in the course of inter-State
sale. It does not matter in which State the property in
the goods passes. What is decisive is whether the sale
is one which occasions the novenent of goods from one

State to another. The inter-State novenent mnust be the

result of a covenant, express or inplied, in the
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contract of sale or an incident of the contract. It is
not necessary that the sale nmust precede the inter-
State movenent in order that the sale may be deened to
have occasi oned such noverent. It is also not necessary
for a sale to be deemed to have taken place in the
course of inter-State trade or comerce, that the
covenant regarding inter-State novenent nust be
specified in the contract itself. It will be enough if
the nmovenent is in pursuance of and incidental to the
contract of sale.
VWen a branch of a conmpany forwards a buyer’s
order to the principal factory of the conpany and
instructs them to despatch the goods direct to the
buyer and the goods are sent to the buyer under those
instructions it would not be a sale between the factory
and its branch. If there is a conceivable Iink between
the novenent of the goods and the buyer’s contract, and
ifin the course of inter-state novenent the goods nove
only to reach the buyer in satisfaction of his contract
of . purchase and such a nexus is otherw se inexplicable,
then _the sale or pur chase  of the specific or
ascertai ned goods ought to be deenmed to have taken
place in the course of inter-State or comerce as such
a sal e or purchase occasioned the movenent of the goods
from one State” to another, The presence of al
i nternediary such as the seller’s own representative or
branch office, who initiated the contract may not nake
the matter different. Such an interception by a known
person on behalf of the seller in the delivery State
and such person’s- activities prior to  or after the
i npl enentation of the contract nmay not alter the
position."
In the instant case, the allocation card was first sent in
Noverber, 1963 asking the appellant directly to nake an
of fer of the
54
goods to the allottee. The allottee was expected to
conmuni cate his desire to purchase the goods within twenty-
one days of the date of the allocation -card. Such
conmuni cati on brought into existence a contract sale
directly between the appellant and the buyer. The goods were
admttedly sent pursuant to the said contract of sale. The
interposition at a later stage of the selling agent who
acted on behalf of the appellant in the preparation of the
invoice and the delivery of the goods would not alter the
true character of the sale as the selling agent was just a
conduit pipe. The goods having been despatched from one
State to another State pursuant to a contract of sale which
cane into existence directly between the appellant and the
buyer within a few days after the date of the allocation
card, the sale was an inter-State sale. The Tribunal and the
H gh Court were, therefore, right in upholding the orders of
the assessing authority levying tax under the Act ' on al
sales which had taken place in favour of the Export
Pronoti on Schene <card holders in Gujarat and WMaharashtra
even though the selling agent of the appellant at Bonbay had
on behal f of the appellant also dealt with such card hol ders
at Bombay, as the transactions in question satisfied the
tests laid down in the case of English Electric Conpany of
India Ltd. (supra).

In the result the appeals fail and are dism ssed with
costs.
P.B.R Appeal s di snmi ssed.
55
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