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ACT:

Conservation of. Foreign Exchange and Prevention of
Srmuggl ing Activities Act 1974, S.-3(1).

Det enti on under-Delay in disposal of representation-
Whet her vitiates detention

Detaining Authority-Failure to  consider prosecution
under the ordinary crimnal |awWether voids order of
det enti on.

Constitution of I ndi a 1950, Art. 22(5)-Detaining
authority-Failure of-To furnish copy of docunent /to which
reference is nmade in grounds of detention-Wether fatal to
order of detention.

Indian Evidence Act 1872, 'Ss.. 16 and 114-Detenu
al l egi ng despatch of conmunication under certificate  of
posting-Detaining authority cont endi ng —nhon-recei pt - Court
whet her conpelled to draw a presunption that comunication
reached t he addressee.

HEADNOTE:

On August 6, 1980 the car in which the  detenu was
travelling was intercepted by Custons Oficers and 'on a
search of the car, wist watches of foreign origint and seni -
preci ous stones val ued at Rs. 2.95 |akhs were | found
i ngeniously concealed in the panelling of the front doors
and the cavity between the petrol tank and the steel plate
covering the petrol tank. The goods were seized by the
Custons Officers alongwith the Car. On 7.8.1980 the detenu
was interrogated and a statenent was recorded which
incrimnated hinself and others. He was taken before the
Magi strate on 8.8. 1980 and was remanded to custody. On
12.8.1980 he was granted bail. On 14.8.80 the detenu was
stated to have sent a comunication addressed to the
Assi stant Collector of Custons, in which, according to him
he retracted fromthe statement nmade by himon 7.8.80 and
claimed that the statenent had been obtained by torturing
hi m
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On 31.10.80. the first respondent nade an order of
preventive detention against the detenu under Section 3(1)
of the Conservation of Foreign Exchange and Prevention of
smuggling Activities Act 1974. The order of detention and
the grounds of detention were served on 2.2.81, as the
detenu was avoiding service and arrest. The detenu nade a
representati on on 4.2.81, which was rejected by the
detaining authority, the first respondent on 19.2.1981
648

In the wit petitionto this Court it was contended on
behal f of detenu : (1) that as material docunents viz.
record of investigation revealing the trunk tel ephone calls
and the record of investigation relating to the petrol which
was put into the jeep owned by the brother of the detenu
upon which reliance was placed in the order of detention
were not supplied to the detenu along with the grounds of
detention, the detenu was thereby prevented from naking an
ef fective representation and denied the Fundamental R ght
guaranteed under Article 22(5). (2) The detaining authority
was under' obligation to supply alongwith the grounds, copies
of all docunents to which reference was nade in the grounds
i rrespective of whether such-docunents were not relied upon
in making the order -of detention. (3). Al though the detenu
had retracted fromhis -alleged original statement dated
7.8.80 |l ong before/the order of detention was nade, the fact
of such retraction was not considered by the detaining
authority (4). There was considerable delay in the disposa
of the representation by the detaining authority and this
was sufficient to vitiate the detention, (5). The detaining
authority did not apply his nmndto the representati on which
made an express reference to the retraction, (6). The
detaining authority had failed to consider~ the question
whet her a prosecution under the ordinary crimnal law would
not suffice to prevent the detenu fromindulging in the
all eged activities and whether preventive detention was
necessary in the circunstances of the case.

Di smssing the petition the Court,

N

HELD : 1. (i) A perusal of the grounds of detention
reveal that neither the record of Trunk Calls nor the record
of investigation relating to the petrol put into the jeep
were in any manner relied upon by the detaining authority in
nmaki ng the order of detention. [652 C

(ii) The reference to the record of trunk calls was
made for the purpose of verifying the trunk call which was
received in the prem ses when the custons officers were
there. The reference to the record of investigation relating
to the petrol put into the jeep was to refute the statenent
of the detenu’s brother that the |jeep was not used during
the previous year and was in the garage. [651 G 651 E, 653
Dl

2. (i) The Constitutional requirement of Article 22(5)
is insistence that basic facts and particulars which
influenced the detaining authority in arriving at -the
requi site satisfaction nust be communicated to the detenu so
that the detenu may have an opportunity of naking an
ef fective representation against the order of detention
Every failure to furnish copy of a docunment to which
reference is made in the grounds of detention is not an
i nfringenent of Art. 22 (5), fatal to the order of
detention. It is only a failure to furnish copies of such
docunents as were relied upon by the detaining authority
making it difficult for the detenu to make an effective
representation that anounts to violation of the fundanental
ri ght guaranteed by Article 22(5). [652 H 653 B
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2. (i) It is unnecessary to furnish copies of
docunents to which casual or passing reference nay be made
in the course of narration of facts and which are not relied
upon by the detaining authority in making the order of
detention. [653C
649

Smt. Shalini Soni v. Union of India and Os. AIR 1981 SC
431, lcchu Devi Choraria v. Union of India, AR 1980 SC
1983, Khudiram Das v. The State of West Bengal, [1975] 2 SCR
832 @848, 849, referred to.

In the instant case the two docunents cannot be said to
be docunents which were relied upon by the detaining
authority in making the order of detention. Therefore, the
detenu could not properly conplain that he was prevented
from making an effective representation. There was no
violation of the right -guaranteed by Art. 22 of the
Constitution. [653 D

3(i). If the detenu was serious in his request that his
retraction should be considered by the detaining authority
whi | e considering his representati on one woul d expect himto
send a copy of the letter of  retraction alongwith his
representation instead of a copy of the certificate of
posting. [654 A]

(ii) The Certificate of posting mght lead to a
presunption that a letter addressed to the Assistant
Col l ector of Custons was posted on 14.8.1980 and in due
course reached the addressee. But ,~ that is only a
perm ssi ble and not an inevitable presunption. [654 F

(iii) Neither  Section 16 nor section 114 of the
Evi dence Act conmpels the Court to draw a presunption that a
letter proved to be posted has reached the addressee. The
presunption may or may not be drawn.  On the facts and
circunstances of a case, the Court ~may refuse to draw the
presunption. [654 F]

In the instant case, the alleged letter of retraction
was only a myth. No such letter of retraction was posted as
claimed by the detenu. [654 E, G

4. The representation nmade by the detenu has to be
consi dered by the detaining authority wi th utnmost expedition
but the time inperative can never be absol ute or obsessive.
The occasional observations nade by this Court that each
day’s delay in the dealing with the representation nust be
adequately explained are neant to enphasise the expedition
with which the representation nust be considered and not
that it is a magical formula, the slightest breach of which
must result in the rel ease of the detenu. Law deals with the

facts of life. In law, as in life, there are noinvariable
absolutes. Neither |ife nor |aw can be reduced to nere but
despotic fornul ae. [655 B-(]

Pritam Nath Hoon v. Union of India and O's. ‘A 'I. R

1981 SC 92, Shanker Raju Shetty v. Union af India, "W P. 640
of 1980 decided on 26.6.80, Francis Coralie Mullinwv. WC
Khanmbra, [1980] 2 S.C.R 1005, referred to.

In the instant case the representation was despatched
on 5.2.1981 and was received in the office of the detaining
authority on 13.2.1981. It was put up before the detaining
authority on 19.2.81 and disposed of that very day. The
detaining authority was not available from13th to 16th as
he had gone abroad. He returned on 16th and consi dered the
matter on 19th. There has not been any unaccountable or
unreasonabl e delay in the disposal of the representation by
the detaining authority. [655 D@

650

5. The note file shows that the detaining authority

al so considered the question whether the alleged |etter of
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retracti on was posted. [656 B]

6. A reading of the entire counter-affidavit nmakes it
clear that in the opinion of the detaining authority
prosecution or no prosecution, the only effective way of
preventing the detenu from engagi ng hinmsel f in objectionable
activities was to detain him [656 G H]

JUDGVENT:
ORIG NAL JURISDICTION : Wit Petition No. 1745 of 1981
(Under Article 32 of the Constitution of India.)

Ram Jet hmal ani and Mss Rani Jethmalani for the
Petitioner.

M M Abdul Khader~ and. Mss A Subhashini for the
Respondent s.

The Judgnent of the Court was delivered by

CHI NNAPPA REDDY, ~J. In this application under Art. 32
of the! Constitution, we are concerned with the question of
the legality of the detention of Jahaubar Moul ana under the
provi sions of ~the Conservation of . Foreign Exchange and
Prevention of Smuggling Activities Act, 1974. On August 6,
1980, a car in which the detenu Jahaubar Moulana was
travelling was i ntercepted by Customs O ficers near
Per unmber - Kandi gal di version road on Tiruchirappalli-WMdras
G S.T. Rbad. On a search of the car, 768 Wist watches of
foreign origin and 1560 sem -precious  stones were found
i ngeni ously concealed in the panelling of the front doors
and the cavity between the petrol tank and the steel plate
covering the petrol tank. The goods which were valued at Rs.
2,95,188 were seized by the Custonms Oficers alongwith the
car. On 7.8.80 the det enu, Jahaubar Moul ana, was
interrogated and a statement was recorded which incrinnated
hinsel f and others. He was taken  before the Magistrate on
8.8.80 and was remanded to custody. He was granted interim
bail on 12.8.80 and the bail was finally confirmed on
16.8.80. On 14.8.80 the detenu  claims to have sent a
comuni cation addressed to the Assistant Collector of
Custons, Cuddal ore, in which, according to him he retracted
fromthe statement made by him on 7.8.80 and claimed that
the earlier statement had been obtained from him by
torturing him According to the case of the detenu this
comuni cation was sent by himunder Certificate of posting:
Subsequently, on 31.10.80, Shri B.B. Gujral, Additiona
Secretary to the Govt. of India, Mnistry of Finance made an
or der
651
of preventive detention against the detenu Jahaubar Moul ana
under S. 3 (1) of the Conservation of Foreign Exchange and
Prevention of Smuggling Activities Act. The order of
detention and the grounds of detention were served on
Jahaubar Mbul ana on 2.2.81. According to the respondent they
could not be served earlier as Jahaubar Mulana was not
avai l abl e and was avoiding service and arrest. The detenu
nade a representation on 4.2.81. The representation was
rejected by the detaining authority, Shri B.B. Gujral on
19. 2. 81.

Shri Ram Jethnal ani, |earned counsel for the detenu
urged that material documents upon which reliance was pl aced
in the order of detention were not supplied to the detenu
along with the grounds of detention and the detenu was
thereby prevented from naking an effective representation
He was thus denied the Fundamental Right afforded to him
under Art. 22 (5) of the Constitution. The two docunents
whi ch according to M. Jethnalani were not supplied to the
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detenu were (1) record of investigation revealing the trunk
tel ephone calls booked from Tel ephone No. 315 at Kila Kara
to tel ephone No. 27115 at Madras on 15.7.80, 18.7.80,
24.7.80, 26.7.80, 27.7.80, 29.7.80, 6.8.80, and 7.8.80; and
(2) record of investigation relating to the petrol which was
put into Jeep No. TMC 1850 owned by Shri Shansuddin, brother
of the detenu.

In paragraph 4 of the grounds of detention it is
nentioned when prenises No. 66, Mlayappan St. Mannady,
Madras was being searched on 7.8.80, a telephone call was
received at telephone No. 27115 which was in the prem ses,
fromtel ephone No. 315 Kila Karai enquiring about the
arrival of the detenu. 'The information about the call was
verified with reference to the record of trunk calls and it
was found that on the various dated nmentioned trunk calls
had been booked from telephone No. 315 at Kila Karai to
tel ephone No. 27115 at ~Madras:. The reference to the record
of trunk calls was nmade for the purpose of verifying the
trunk call’ which was received on 7.8.80 at telephone No.
27115 in the prem ses No. 66 Ml ayappan Street when the
Custonms Oificers were there. After carefully perusing the
grounds of detention we find it inpossible to hold that the
record of trunk calls was one of the docunents upon which
the detaining authority had relied in making the order of
detenti on.

The reference in the grounds of detention to the petro
put into Jeep No.. TMC 1850 was nmde in- the follow ng
ci rcunst ances.

652

Paragraph 5 of the grounds  of detention refers to a
statenent nade by the detenu’ s brother Shamsuddin on 20.9.80
in which he stated that his Jeep No. TMC 1850 has not been
used during the previous years and that it was kept | ocked
up in a garage. Paragraph 5 then recites that the
i nvestigation showed that during the period between 1.6.80
and 5.8.80, on as many as 36 occasions petrol had been put
into the jeep at various petrol ( punps. Here again we are
unable to say, on a perusal of the grounds of detention

that the record of investigation relating to the petrol put
into the jeep was in any manner relied upon by the detaining
authority in making the order of detention.

Shri Jethmal ani’s submi ssion was that the detaining
authority was under an obligation to supply along with the
grounds, copies of all documents to which reference was made
in the grounds irrespective of whether such docunents were
or were not relied upon in making the order of detention. He
submitted that the very fact that the documents were
mentioned in the grounds established that the documents were
relied upon in making the order of detention. W are unable
to agree with the submission of Shri Jethmalani. True, it
was observed in sone cases that copies of docunments-to which
reference was nade in the grounds must be supplied to the
detenu as part of the grounds (vide Snt. Shalini Soni v.
Union of India & Ors. But these observations nmust be read in
the context in which they were made. In Shalini Soni’s case,
for exanple, the observations were nade imediately after
stating that "grounds" in Art. 22 (5) did not nmean nere
factual inferences but meant factual inferences plus factua
material which led to such factual inferences. In Icchu Devi
Choraria v. Union of India the Court observed

"It is difficult to see how the detenu can
possi bly make an effective representation unless he is
al so furnished copies of the docunents, statenents and
other nmaterials relied upon in the grounds of
detention."
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The stress was upon the words "relied upon". In Khudiram Das
v. The State of Wst Bengal the Constitutional requirenent
of Art. 22 (5) was stated as insistence that basic facts and
particulars which influenced the detaining authority in
arriving at the requisite
653
satisfaction leading to the maki ng of the order of detention
nmust be communicated to the detenu so that the detenu nmay
have an opportunity of making an effective representation
agai nst the order of detention. It is, therefore, clear that
every failure to furnish copy of a document to which
reference is made in the grounds of detention is not an
i nfringenent of Art, 22 (5), fatal to the order of
detention. It is only failure to furnish copies of such
docunents as were relied upon by the detaining authority,
making it difficult for the detenu to make an effective
representation, that ampunts. to a violation of the
Fundanental Rights guaranteed by Art. 22 (5). In our viewit
i s unnecessary to furnish copies. of docunents to which
casual or. passing reference nmay be nade in the course of
narration of facts and which are not relied upon by the
detaining authority in maki ngthe order of detention. In the
case before us we are satisfied that such were the two
docunments, copi es of which were not furnished to the detenu
W are satisfied that  the docunents cannot be said to be
docunents which were relied upon by the detaining authority
in making the order of detention. Therefore, the detenu
could not properly conplain that ~he was prevented from
maki ng an effective representation. There was no violation
of the right guaranteed by Art. 22 of the Constitution

The next submission of the |earned counsel  for the
detenu was that although the detenu had retracted fromhis
all eged original statenent dated 7.8.80 1ong before the
order of detention was nade, the fact of such retraction was
not considered by the detaining authority before making the
order of detention. The plain and sinple answer  of the
respondents was that there was no such retraction as clai ned
by the detenu. According to the detenu as soon‘as he was
rel eased on bail, on 14.8.80, he addressed a letter to the
Assistant Collector of Custons, Cuddalore, retracting from
his fornmer statement. This conmunication was sent under
Certificate of Posting, a photostat copy of which  was
produced before wus. In support of the claim that he had
retracted fromhis former statenent and had comunicated the
retraction under Certificate of Posting, the detenu invited
our attention to the reply sent by him to the show cause
noti ce issued by Collector of Custons under the Customs Act,
and to the representation nmade by him to the detaining
authority, in both of which he nmmde a reference to the
al l eged retraction. One curious feature which we nust notice
is that the detenu sent to the detaining authority-al ongwth
his representation a photostat copy of the Certificate of
Posting but carefully refrained from sending a copy of the
letter of retraction
654
itself. This is indeed extraordinary. If the detenu was
serious in his request that his retraction should be
consi dered by the detaining authority while considering his
representation one would expect himto send a copy of the
letter of retraction alongwith his representation instead of
a copy of the certificate of posting. One cannot help a
suspi cion that evidence was being brought into existence to
support the assertion that a letter of retraction was sent
on 14.8.80. The detaining authority has stated in the
counter that no such letter dated 14.8.80 was received by
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the Assistant Collector of Customs. The entire file has been
produced before us and on a perusal of the file we find that
a thorough search was nmde, not once but several tines, to
find out if such a letter was received in the office of the
Assi stant Coll ector of Customs, Cuddal ore but no such letter
could be traced. The |I|earned counsel wurged that the
detaining authority was not conpetent to state that the
Assistant Collector of Custons had not received such a
letter and that it was for the Asstt. Collector to say so.
There is no force in this submssion. The file produced
before us shows that the Asstt. Collector of Custons had
informed the detaining authority and the Collector of
Custons that he had made a thorough search for the letter
said to have been witten on 14.8.80 and that no such letter
had been received in his office. W are satisfied that the
alleged letter of ~retraction was only a nmyth. The
certificate of posting mght Jlead to a presunption that a
| etter addressed  to the Assistant Collector of Custonms was
posted on 14.8.1980 and i n due course reached the addressee.
But, that. is only a pernissible ‘and not an inevitable
presunption. Neither Section 16 nor Section 114 of the
Evi dence Act compels the Court to draw a presunption. The
presunption may or may not be drawn. On the facts and
circunstances of a case, the Court may refuse to draw the
presunption. On the other hand the presunption nmay be drawn
initially but on a /consideration of the evidence the Court
may hold the presunption rebutted and nmay-arrive at the
conclusion that no letter was received by the addressee or
that no letter was ever despatched as clained. After all,
there have been cases in the past, though rare, where posta
certificates and even postal —seals have been nmanufact ured.
In the circunstances of the present case, circunstances to
which we have already referred, we are satisfied that no
such letter of retraction was posted as clained by the
det enu.

Anot her submission of the |learned counsel was that
there was considerable delay (in the disposal of the
representation by the detaining authority and ‘this was
sufficient to vitiate the detention
655
The | earned counsel submitted that the detaining authority
was under an obligation to adequately explain each day’s
delay and our attention was invited to the decisions in
Pritam Nath Hoon v. Union of India & Qthers and in Shanker
Raju Shetty v. Union of India. W do not doubt that the
representati on nmade by the detenu has to be considered by
the detaining authority with the utnost expedition but as
observed by one of us in Francis Coralie Millinv. WC
Khanbra. "The time inperative can never be absolute or
obsessive". The occasional observations nade by this Court
that each day’'s delay in dealing with the representation
nmust be adequately explained are nmeant to enphasise the
expedition with which the representation nust be considered
and not that it is a magical formula, the slightest breach
of which nust result in the release of the detenu. Law deal s
with the facts of life. In law, as in life, there are no
i nvari abl e absolutes. Neither life nor |aw can be reduced to
nmere but despotic formul ae. Considered in that light, can it
be said that there was an unreasonabl e delay in the present
case? The representation was despatched on 5.2.1981 and was
received in the office of the detaining authority on
13.2.1981. Apparently it was in postal transit from5th to
13th. It was put up before the detaining authority on
19.2.1981 and disposed of that very day. Fromthe records
produced before us we notice that the detaining authority,
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Shri B.B. Qujral, was not available from13th to 16th as he
had gone abroad. He returned on 16th and considered the
matter on 19th. The |earned counsel for the detenu urged
that the absence of the detaining authority from India
cannot be allowed to violate the fundanental right of the
detenu to have his representati on considered with the utnost

expedition. W agree that in such cases appropriate
arrangenents nmust be nade for considering the detenu's
representation. Apparently, it was not thought necessary in

the present case as Shri GQujral was returning on 16th, that
is, within a few days. After the 16th the delay, was for a
period of three days only. It <can hardly be described as
del ay though one w shes ‘there was no room even for that
little conplaint. W are of the view that there has not been
any unaccountable or unreasonable delay in the disposal of
the representation by the detaining authority.

The | earned counsel for +the detenu further submitted
that the detaining authority did not apply his mnd to the
representation.

656

He argued that the representation made express reference to
the retraction and yet ~the -detaining authority did not
enquire or send for the retraction which admttedly was not
available with him W have already found that no letter of
retraction was sent to the Assistant Collector of Customs. A
perusal of the note file shows that the detaining authority
al so considered the question whether the alleged letter of
retraction was posted. In the circunmstances we are unable to
hol d that there was non-application of mnd by the detaining
aut hority.

Shri  Jethmal ani then submitted that the ‘detaining
authority had failed to consider the ‘question whether a
prosecution under the ordinary crimnal law would not
suffice to prevent the detenu fromindulging in the alleged
activities and whether preventive detention was necessary in
the circunmstances of the case. Reliance was placed upon the
observations made by this Court in Kanchantal /Manekla
Chokshi v. The State of Gujurat & Os. 1In the counter
affidavit filed by the detaining authority,  Shrii B.B.
Gujaral, it has been stated:

"Having regard to the nature of the activities in
whi ch the detenu was engaged and after having applied

ny mnd very carefully to all the facts and
circunstances of the case and the material placed
before ne, | arrived at the subjective satisfaction

that it was necessary to detain Shri Jahaubar Moul ana
for preventing him from engaging in transporting
smuggl ed goods. The adjudication of the case under the
Custons Act and prosecution of the detenu are entirely
on a different footing. | say that the detention order
was passed by me with due care and after  carefu
consi deration of all the materials placed before me".
The deponent nay not have stated in express words that when
he made the order of detention he also considered the
guesti on whether a prosecution under the ordinary crimna
| aw woul d not neet the situation and would not be sufficient
to prevent Jahaubar Mulana fromengaging hinself in the
objectionable activities. But a reading of the entire
counter affidavit makes it clear that in the opinion of the
detai ning authority, prosecution or no prosecution, the only
effective way of preventing Jahaubar Moul ana from engagi ng
hinself in objectionable activities was to detain him
657
Sone other grounds were nentioned by the |earned
counsel for the detenu but they were not pressed before us.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 9 of 9

In the result the Wit Petition is dism ssed.
N. V. K. Petition di snm ssed.

658




