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ACT:

Income tax Act, 1961, section 2(15) and 11-Whether the
Bar Councils constituted under the Advocates Act, 1961, are
bodi es intended to advance any object ~of -general public
utility falling w thin section 2(15) for purposes of section
11 of the Act.

HEADNOTE

The income derived by the Bar Council of Mharashtra
fromsecurities (interest) ‘and  other incone by way of
enrol lment fees during the accounting periods relevant to
the assessnment years 1962-63, 1963- 64, 1964-65 was subj ected
to tax by the Income Tax O ficer. Since the Centra
Covernment had accorded approval to the assessee for the
pur pose of section 10(23A) during the pendency of the appea
before the Tribunal by a notification dated August 5, 1966
with effect from Decenber 28,1961, the Tribunal held that
the assessee Council was entitled to exenption under section
10(23A) in respect of its incone by way of enroll nment fees.
The Tribunal renanded the case back to the Appellate
Assi stant Comm ssioner and directed himto dispose of the
case by examning the question as to the purpose for which
the securities were held by the assessee Council. It
observed that if the said securities were held for
educational purpose or for any other charitable purpose then
the exenption under section 11 would be adm ssible to the
extent available wunder the law. The H gh Court, on a
reference nade at the instance of the assessee-Council
answered the question: "Wether on the facts and in the
circunstances of the case, the assessee-Council could  be
taken to be a body intended to advance any object of genera
public utility falling within section 2(15) for purposes of
section 11 of the Act ?" in favour of the assessee and hence
the appeals by Revenue after obtaining special |eave from
the Court.

Di sm ssing the appeals, the Court
N

HELD: 1. Having regard to the Preanble of the Advocates
Act, 1961 and the nature of the various obligatory functions
i ncludi ng the one under clause (d) enjoined upon every State
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Bar Council wunder section 6(1) of the Advocates Act, it is
clear that the primary or domi nant purpose of an institution
like the assessee Council is the advancenent of the object

of general public utility wthin the meaning of section
2(15) of the Income Tax Act, 1961 and as such the income
fromsecurities held by the assessee-Council would be exenpt
fromany tax liability wunder section 11 of the Incone Tax
Act, 1961. [551 E-@
543

2. If the primary or donminant purpose of a trust or
institution was charitable any other object which by itself
m ght not be charitable but which was nerely ancillary or
incidental to the primary or dom nant purpose would not
prevent the trust or institution frombeing a valid charity.
The restrictive words "not ‘involving the carrying on any
activity for profit" in section 2(15) of the Income Tax Act,
1961, qualify "object” and not the advancenent or
acconplishment thereof. In other words, the true meaning of
the restrictive words is that when the purpose of a trust or
institutionwas the advancenent of an object of genera
public utility it was that object of general public utility
and not its acconplishnment or carrying out which must not
i nvol ve the carrying on of any activity for profit. Here,
admttedly, the State Bar Councils are not indulging in any
activity for profit and hence the question of applying the
restrictive words in s.2(15) does not arise. [547 CF, 548
GH

Commi ssi oner of ‘I ncome Tax, Madras v. Andhra Chamber of
Commerce, 55 I TR 722; Additi onal “Comm ssi oner of | ncone Tax,
Gujarat v. Surat Art. Silk Coth Manufacturers Associ ation
121 1TR 2, reiterated

JUDGVENT:

ClVIL APPELLATE JURI SDICTI ON: Givil Appeal Nos. 2115 to
2117 of 1980.

Appeal s by special leave fromthe judgnment and order
dated the 8 the August, 1978 of the Bonbay High Court in
I ncome Tax Reference No. 142 of 1969.

S. C. Manchanda and A. Subhashini for the Appellant.

V. N Gnpule and Ms. Veena Devi —Khanna for the
Respondent .

V. N. Ganpule for Intervener No. 1.

S. C. Patel for Intervener No. 2.

The Judgnent of the Court was delivered by

TULZAPURKAR, J. These appeals by special Ieave raise
the question: "whether on the facts and in the circunstances
of the case the assessee-Council could be taken to be a body
i ntended to advance any object of general public utility
falling within s. 2(15) for purposes of s. 11 of the Income
Tax Act, 1961 ?"

The facts giving rise to the aforesaid question may
briefly be stated. The respondent assessee-Bar Council of
Maharashtra-is a body corporate established under the
Advocate’s Act, 1961 (Act 25 of 1961) which cane into force
on Decenber 28, 1961. During the accounting periods rel evant
to the assessnment years 1962-63, 1963-64 and 1964-65 the
assessee derived income from
544
securities (interest) and other incone by way of enroll nment
fees particulars whereof, are as follows:

Assessnent year Interest on securities Q her | ncone
1962- 63 Rs. 3,779 Rs 28,035
1963- 64 Rs. 8,629 Rs 3,04, 103




http://JUDIS.NIC.IN SUPREME COURT OF | NDI A Page 3 of 9
1964- 65 Rs. 9,356 Rs 96, 322

The I ncome Tax Officer subjected to tax the incone from
both the sources for all the three years. |In appeals

preferred to the Appellate Assistant Conmmissioner it was
contended by the assessee that its other incone by
enrol I ment fees was exenpt under s. 10 (23A) and interest on
securities was exenpt fromtax under s. 11 of the Incone Tax
Act, 1961. The Appellate Assistant Comni ssioner negatived
the exenption clainmed under s. 10(23A) in the absence of the
Central Covernment’s notification according approval to the
association and with regard to the claimfor exenption in
respect of the interest on securities he held that it was
not established that the securities were held on trust for
any charitable purpose. He. took the view that the nain
obj ect of the assessee-Council was to benefit the |ega
profession (its Menbers) and, therefore, the object was not
one of general public utility.-Accordingly he confirmed the
assessnment orders for the three years.

The matter was carried in further appeal to the Incone
Tax Appellate Tribunal and since by that tinme the Centra
Covernment _had accorded approval to the assessee for the
purpose of s. 10 (23A) by a notification dated August 5,
1966 with effect from Decenber 28, 1961, the Tribunal held
that the assessee-Council was entitled to exenption under s.
10(23A) in respect of its incone by way of enrollnment fees.
In regard to the incone by way of interest on the securities
the Tribunal observed that the character of the body hol ding
the securities was not by itself decisive, that safeguarding
the rights, privileges and interest of advocates on its rol
could not be said to be an object of general public utility,
that the real question to be considered under s. 11 was
whet her the securities were held for any charitable purpose
or not and the tribunal found that there was no evidence or
material on record touching this aspect. It, therefore,
remanded the case back to the Appel | ate Assi st ant
Comm ssioner and directed him to dispose of the case by
examning the question as to the purpose for which the
securities were held by
545
the assessee-Council. It observed that if the said
securities were held for educational purpose or for any
ot her charitable purpose then the exenption under s.” 11
woul d be admissible to the extent avail able under the |aw
At the instance of the assessee Council the question set out
at the commencenent of this judgment was- referred to the
Hi gh Court for its decision under s. 256(1) of the Act. The
H gh Court took the view that having regard to the
obligatory functions enjoined upon a State Bar Council under
s.6 of the Advocate’'s Act the assessee-Council. could be
regarded as a body constituted for general public utility
and that the entire income of the body woul d be exenpt from
tax under s.11 of the Inconme Tax Act, 1961. In its view the
advancenent of any object beneficial to the public or a
section of the public as distinct froman individual or a
group of individuals would be a charitable purpose as
defined in s.2 (15) of the Incone Tax Act and in this view
of the matter the H gh Court answered the question in the
affirmati ve and against the Revenue. It is this view of the
Hi gh Court that is being challenged by the Revenue before us
in these appeals.

In support of the appeals counsel for the Revenue
sought to raise two contentions. First, he urged that the
relief claimed wunder s.11 was rul ed out by reason of relief
havi ng been obtained by the assessee-Council in respect of
its income fromenrollment fees under s.10 (23A) of the Act.
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According to hims.10 (23A), while exenpting fromtax any
i ncone of an association or institution established in India
having as its object the control, supervision, regulation
and encouragenent of the profession of law, nedicine,
accountancy and any ot her profession as the Centra
CGovernment  nmay specify, has expressly excl uded from
exenption such association’s or institution's i nconme
chargeable under the head "interest on securities" or
“I'ncome from house properties" or "any incone received in
rendering any specific service", etc., and, therefore, what
has been expressly excluded from exenption wunder this
provision could not be or was not intended to be exenpt
under s.11 of the Act. In other words, the assessee-
Council’s claim for exenption in respect of interest on
securities under s.11 was ruled out by reason of s.10(23A)
of the Act. Secondly, counsel contended that on nmerits the
Hi gh Court’s viewthat the assessee-Council was a body
constituted for ~advancenent of  an object of general public
utility was erroneous inasnuch as it was a body established
principally for the purpose of safeguarding the rights,
privileges and interest of the advocates on its roll and
since such objective nmerely served to benefit the menbers
546

of the profession it was no charitabl e purpose as defined by
s.2 (15) for purposes of s.11 of the Act. In support of this
contention counsel pl aced reliance on sone Engl i sh
deci si ons.

At the out set it may be stated that we were not
inclined to permt counsel for the Revenue to urge his first
contention as in our view the Revenue nust be deened to have
given up the sane. W may point out that precisely this very
contention was raised by the Revenue before the Tribunal and
was negatived by it. The Tribunal on a detailed analysis of
the concerned provisions took the view that the two
provi sions were not mutually exclusive but operated under
different circunstances, that s.11 was relatively wider in
its scope and anmbit, that while s.10 (23A) granted absol ute
exenption in respect of particular types of incone s.11
i mposed certain conditions for the exenption but such
exenption was available for all 'sources and there was
not hi ng i nherently inprobable or inconceivable about the two
provi sions operating simultaneously and as such the claim
for exenption wunder s.11 was available to the assessee-
Council provided it satisfied all the requirenents of that
provision. W nmay point out that there are other _allied
provisions like for instance sub-s. (23C) in s.10 which
clearly indicate that the Legislature did not intend to rule
out s.11 when exenption was claimble under such specific
provisions of s.10. It was after negativing the contention
in this manner that the Tribunal went on to consider the
claimfor exenption nmade by the assessee-Council under s.11
but on nerits found that there was no material or evidence
on record to show whether or not the securities were held by
the assessee-Council for any of charitable purposes  and,
therefore, it renmanded the case. The remand order was never
chal | enged by the Revenue by seeking a reference on the
ground that a renmand was unnecessary because s.11 was rul ed
out by reason of exenption having been obtained by the
assessee- Council under s.10 (23A) of the Act nor was any
such contention raised when reference was sought by the
assessee- Counci| nor when the matter was being argued in the
High Court. 1In these circunstances it is clear to us that
the Revenue acquiesced in the view taken by the Tribuna
that the claimfor exenption under s.11 of the Act coul d not
be said to be ruled out by reason of the provisions of s.10




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 9

(23A). W, therefore, proceed to deal wth the second
contention which was principally argued before us in these
appeal s.

Under s.11 of the Incone Tax Act, 1961, subject to the
conditions therein specified, incone derived fromproperty
hel d
547
under trust wholly for charitable or religious purposes to
the extent to which such inconme is applied to such purposes
inlIndia is exenpt fromthe tax liability under the Act and
s.2 (15) gives an inclusive definition of the expression
"charitabl e purpose” thus:

"Charitable purpose®™ includes relief of the poor

education, nedical relief and the advancenent of any

ot her object of general public utility not involving
the carrying on any activity for profit.

It may be noticed that whereas any object of genera
public utility was included in the definition of "Charitable
purpose"” in the 1922 Act, the present definition has
inserted the restrictive words "not involving the carrying
on of any activity for profit” which qualify or govern the
| ast head of charitable purpose. In Comm ssioner of Income
Tax, Madras v. Andhra Chanmber of Commrerce-a case deci ded by
this Court under the 1922 Act where the restrictive words
were absent-this Court laid down that if the primary or
dom nant purpose of a trust or institution was charitable,
any other object which by itself might not be charitable but
which was nerely ancillary or incidental to the primary or
dom nant purpose would not prevent the trust or institution
frombeing a valid charity. “After the addition of the
restrictive words in the definitionin the 1961 Act, this
Court in Additional Comm ssioner of |Inconme Tax, CGujarat v.
Surat Art Silk Coth Manufacturers Association affirmed that
the aforesaid test of primary of dom nant purpose of a trust
or institution still holds good, that the restrictive words
qualify "object" and not the advancenent or acconplishment
thereof and that the true neaning of the restrictive words
was that when the purpose of a trust or institution was the
advancenent of an object of general public utility at was
that object of general public utility and not its
acconpl i shnment or carrying out which nust not involve the
carrying on of any activity for profit. And applying these
tests trading bodies |like Andhra chanber of Commerce and
Surat Art Silk Coth Mnufacturers Association have been
held to be institutions constituted with a viewto advance
an object of general public utility because their primry or
dom nant purpose was to pronote and protect industry, trade
and commerce either generally or in certain  comodities,
even though sone benefit through some of their activities
did accrue to their menbers which
548
was regarded as incidental and this Court held that the
i ncome derived fromdiverse sources by these institutions
(rental incone fromproperty in the case of Andhra Chanber
of Commerce and incone from annual subscriptions collected
fromits nmenbers and conmi ssion of a certain percentage of
the value of licences for inport of foreign yarn and quotas
for purchase of indigenous yarn obtained by the assessee
fromits menbers in the case of Surat Art Silk doth
Manuf acturers Association was exenpt from tax liability
under s.11 of the Act. Reliance on English decisions would
not be of nuch avail because the definition of charitable
purposes as given in our Act since it enbraces 'any other
object of general public wutility’ goes further than the
definition of charity to be derived fromthe English cases.
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Under English law of <charity a trust is charitable only if
it is withinthe spirit and intendment of the Preanble to
the Statute of Elizabeth (43 Eliz. ch. 4) and all objects of
general public wutility are not necessarily charitable, sone
may or sone may not be, depending upon whether they fal

within the spirit and intendment of the Statute of
El i zabeth. Under our definition every object of genera
public utility would be charitable subject only to the
condition inmposed by the restrictive words inserted in the

1961 Act. It is because of this basic difference between
Indian Law and English Law of charity that Lord Wight in
Al India Spinners’ Assn. v. CIT uttered a warning agai nst

bl i nd adherence to English decisions on the subject thus:
"The Indian Act gives a clear and succinct definition which
nmust be construed according to its actual [|anguage and
nmeani ng. English decisions have no binding authority on its
construction and though they may sonmetines afford help or
gui dance, = cannot relieve the ‘Indian Courts from their
responsi bi'lity of _applying the Ilanguage of the Act to the
particular circunstances that enmerge under conditions of
Indian life."

Having regard to the aforesaid manner in which the
definition of "charitable purpose” givenin s.2 (15) has
been interpreted by this Court the question that arises for
consideration in these appeals is whether the securities,
interest from which is sought to be exenpted from tax
liability, were held by the assessee-Council on trust wholly
for a charitable purpose, nanely, for the advancenent of an
object of general public wutility? Admttedly the assessee-
Council is not indulging in-any activity for profit and
hence the aspect of considering the applicability of the
restrictive words does not arise and the answer . to the
guesti on nust depend upon the

549
nature or character of the functions and activities which
t he assessee-Council can undertake under the Advocates Act,

1961 for it is clear that it cannot go beyond /'what is
prescri bed by that Act.

The Preanble of the Advocates Act, 1961 shows that it
was enacted with a viewto anend and consolidate the |aw
relating to legal practitioners and to provide for the
constitution of Bar Councils and an All India Bar. Under s.3
of the Act Bar Councils are constituted for various States
and the assessee-Council happens to be a State Bar Counci
for Maharashtra. Section 4 provides that every Bar Counci
shall be a body corporate having perpetual succession and a
conmon seal, wth power to acquire and hold property both
novabl e and imovable and to contract, and may by the name
by which it is known sue or be sued. Section 6 is the
mat eri al provision which sets out both obligatory as well as
optional functions of every State Bar Council and'so far as
is material runs thus:

"6.(1) The functions of a State Bar Council shal

be-

(a) to admt persons as advocates on its
roll;

(b) to prepare and naintain such roll

(c) to entertain and deternmine cases of
m sconduct agai nst advocates on its
roll;

(d) to safeguard the rights, privileges and
interests of advocates on its roll

(e) to pronote and support |aw reform

(ee) to conduct seninars and organise talks
on legal topics by emnent jurists and
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publish journals and papers of |ega
i nterest;

(eee) to organise legal aid to the poor in the
prescri bed manner;

(f) to manage and invest the funds of the
Bar Council;

(9) to provide for the election of its
menbers;

(h) to performall other functions conferred
on it by or under this Act;

550

(1) to do all other things necessary for
di schargi ng the aforesaid functions.

(2) A State Bar Council my constitute one or
nore funds in the prescribed nmanner for the
pur pose of -

(a) giving financial assistance to or gani se

wel fare schenmes for the indigent, disabled or
ot her advocat es;
(b) giving legal aid or advice in accordance with
the rules made inthis behal f."
Sections 9, 9A and 10 of the Act provide for the
constitution of various ~conmttees for the pur poses
mentioned therein. ~“Section 15 confers power on the Bar
Council to make rules to carry out the purposes of this
Chapter. The rest of the provisions of the Act are not
material for the purpose of the issue under consideration.
Counsel for the Revenue contended that  the primary
object or purpose with which the Bar Council of a State is
constituted is to benefit the nenbers of the |ega
prof essi on i nasnmuch as under s.6 (1) (d) it is an obligatory

function of the State Bar Council to-safeguard the rights
privileges and interests of the advocates of its roll and
that ot her functions 1like pronmotion of law | reform

conducting law seminars etc. are incidental objects and the
benefit to the public is remdte or indirect or incidenta
and, therefore, the assessee-Council could not be regarded
as a body intended to advance the object of general public
utility. It is inmpossible to accept this contention/ It is
clear that sub-s. (1) lays down the obligatory functions
while sub-s. (2) indicates what are the optional _or
di scretionary functions that could be undertaken by the
State Bar Council and from anongst the obligatory functions

it will be wong to pick out one and say it is the primary
or dom nant object or purpose. Al the clauses of sub-s. (1)
will have to be considered in light of the main objective

sought to be achieved as indicated in the Preanble. The
functions nmentioned in cls. (a) and (b) of  sub-s. (1),
nanely, to admt persons as advocates on its roll and to
prepare and naintain such roll, are clearly regulatory in
character intended to ensure that persons wth “requisite
qualifications who are fit and otherwise proper to be
advocates are available for being engaged by the litigating
public; the function prescribed in cl. (c) has been enjoined
upon avowedly with the obj ective of protecting the
litigating public fromunscrupul ous professionals by taking
themto task for any m sconduct on

551

their part; it is also one of the obligatory functions of a
State Bar Council to prompte and support neasures for |aw
reformas also to conduct |aw senmi nars and organi se tal ks on
legal topics by eminent jurists, obviously with a viewto
educate the general public, the function prescribed by cl
(eee) is obviously charitable in nature, the sane being to
organise legal aid to the poor. Anobngst these various
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obligatory functions one under <cl. (d) is to safeguard the
rights, privileges and interests of the advocates on its
roll and it is difficult to regardit as a primary or
donmi nant function or purpose for which the body is
constituted, Even this function apart from securing speedy
di scharge of obligations by the litigants to the |awers
ensures nmaintenance of high professional standards and
i ndependence of the Bar which are necessary in the
performance of their duties to the society. In other words,
the donmi nant purpose of a State Bar Council as reflected by
the wvarious obligatory functions is to ensure quality
service of conpetent |lawers to the litigating public, to
spread | egal literacy, pronote |law reforns and provide | ega
assistance to the poor while the benefit accruing to the
| awyer menmbers is incidental. It is true that sub-s. (2)
provides that a State Bar Council may constitute one or nore
funds for the purpose of giving financial assistance to
organi se wel fare schenmes for the indigent, disabled or other
advocates; but it i's an optional or discretionary function
to be undertaken by the Council. Apart fromthat, admittedly
the assessee-Council has not so far constituted any such
fund for the purpose specified in the instant case. As and
when such a fund is-constituted a question nmay arise for
consideration and the Court nmay have to deci de whether the
function so undertaken by a State Bar Council has becone the
dom nant purpose for which that Council is operating. Having
regard to the Preanble of the Act and the nature of the
various obligatory functions including the one under cl. (d)
enj oi ned upon every State Bar Council Under s.6 (1) of the
Act, it is clear that the primary or dom nant purpose of an
institution like the assessee-Council is the advancenent of
the object of general public utility within'the neaning of
s.2 (15) of the Act, and as such the'incone from securities
held by the assessee-Council would be “exenpt from any tax
liability under s.11 of the Act.

Havi ng conme to the aforesaid concl usion on applying the
| anguage of our Act to the nature of functions undertaken by
a State Bar Council under the Advocates Act 1961 it is truly
unnecessary to deal with the English decisions cited during
the course of
552
argunents. However, we might indicate that in tw cases
(Royal College of Surgeons case and the General Medical
Council’s) case on an analysis of the functions undertaken
by the two concerned institutions under +the Statutes and
Charters governing themthe Court cane to the conclusion
that the institutions were not constituted for - charitable
pur pose but they were nore of professional institutions, the
approach being to find out whether the objects satisfied the
[imted concept of charity within the spirit and intendnent
of the Statute of Elizabeth. In the other two cases (The
Yorkshire Agricultural Society' s case and The Institute of
Cvil Engineers’ case the Court took the view that both the
institutions were constituted for charitabl e purposes
entitled the exenptions under s.37 (1) (b) of the Incone Tax
Act, 1918, and the benefits accruing to the nenbers were
regarded as incidental.

In the result we are of the opinion that the H gh Court
was right in answering the question in the affirmative and
in favour of the assessee. The appeals are accordingly
dism ssed with no order as to costs.

S R Appeal s di sm ssed.
553
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