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ACT:

I ndi an I ncone-tax Act (X _of 1922), s. 13-Ascertai nnent
of profits-Assessee adopting nercantile system and val uing
stock at ~cost price at beginning and close of each year-
Wt hdrawal of stock from busi ness-Wether business shoul d be
credited with market price on date of withdrawal.

HEADNOTE:

The assessee who carried on business in bullion and
shares kept accounts in the nmercantile system and the nethod
adopted by himfor ascertaining his profits was to value
stock at the beginning and cl ose of each year at cost price.
In the accounting year he withdrew some silver bars. and
shares fromthe business and settled themin trusts, and in
the accounts of the business he valued themat the close of
the year at cost price

Hel d, per PATANJALI SASTRI C. J., S. R DAS, VIVIAN BosE
and GHULAM HASAN JJ. (BHAGMATI J. dissenting)-that the
assessee was entitled to value themat cost price and was
not bound to credit the business with their nmarket price at
the close of the year for ascertaining his assessable
profits for the year

BHAGMATI J. So far as the business was concerned it nade
no difference whether the stock-in-trade was realised or
wi t hdrawn from the business and the business was entitled to
be credited with the market value of the assets withdrawn as
at the date of the withdrawal, whatever be the nethod
enpl oyed by the assessee for the valuation of its stock-in-
trade on hand at the close of the year

In re Chouthmal CGolapchand (6 I.T.R 733) and In re
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Spani sh Prospecting Co. Ltd. ([1911] 1 Ch. 92) referred to.

JUDGVENT:
CIVIL APPELLATE jurisdiction: Cvil Appeal No. 144 of
1952.

Appeal by special |eave granted by the Suprene Court
on 3rd Cctober, 1950, fromthe Judgnment and Decree dated
the 14th day of Septenber, 1949, of the H gh Court of
Judi cature at Bonbay (Chagla C. J. and Tendolkar J.) in its
Oiginal Guvil Jurisdiction in Incone-tax Reference No. | of
1949 arising out of the Oder dated the 20th day of
February, 1948, and 9th
220

April, 1948, of the Inconme-tax Appellate Tribunal, Bonbay
Bench "B, Bonbay, in |I.T.A No. 894 of 1947-48.

R J./ Kol ah for the appellant.

M C. Setal vad, Attorney-Ceneral for India, (G N Joshi
with him' for the Comm ssioner of |ncone-tax.

1953. Cctober 9. The Judgnent of the Chief Justice and
S. R Das, Bose and Ghul am Hasan JJ. was delivered by Bose
J. Bhagwati J. delivered a separate dissenting judgnent.

Bose, J. This is an appeal by an assessee against a
j udgrment and order ‘of the Hi gh Court at Bonbay delivered on
a reference nade by the Incone-tax Appellate Tribunal. The
Bonbay High Court refused | eave to appeal but the assessee
obt ai ned special leave fromthis court.

The appellant ‘deals in silver and shares and a sub-
stantial part of his holding is kept in silver bullion and
shares. His businessis run and owned by hinself. H s
accounts are mmintained according to the nercantile  system
It is admitted that under this system stocks can be ' val ued
in one of two ways and provided there is no variation in the
met hod fromyear to year without the sanction of the |l ncone-
tax authorities an assessee can choose whi chever nethod he
Wi shes. In this case, the nethod enpl oyed was the cost
price nethod, that is to say, the cost price of the / stock
was entered at the begi nning of the year and not its ~market
value and similarly the cost price was again entered at the
close of the year of any stock which was not disposed of
during the year. The entries on the one side of the
accounts at the beginning of the year thus balance those on
the other in respect of these itens with the result that  so
far as they are concerned the books show neither a profit
nor a loss on them This was the nethod regularly enployed
and it is admitted on all hands that this was pernissible
under this system of accounting.

221

The accounting year with which we are concerned is the
cal endar year 1942. The silver bars and shares lying wth
the appellant at the beginning of the year were valued at
cost price.

In the course of the year the appellant w thdrew somne
bars and shares fromthe business and settled them on
certain trusts, three in nunber. The appellant was one of
the beneficiaries in all three trusts retaining to hinself a

reversionary life interest after the death of his wife who
was given the first life interest. After certain other life
interests the ultimte beneficiaries were charities. The
appel l ant was the managi ng trustee expressly so created in
two of the trusts and virtually so in the third. In his

books the appellant credited the business wth the cost
price of the bars and shares so withdrawn and there lies the
crux of the issue which we have to determne. There is no
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suggestion in this case that the bars and shares were
wi t hdrawn fromthe business otherwi se than in good faith.

According to the appellant, the act of wthdrawal
resulted in neither incone nor profit nor gain either to
hinself or to his business, nor was it a business trans-
action, accordingly it was not taxable.

The learned Attorney-General raised two contention
First, he said that as the bars and shares were brought into
the business any w thdrawal of them fromthe business nust
be dealt with along ordinary and wel |l -known business |ines,
nanely, that if a person withdraws an asset froma business
he rmust account for it to the business at the market rate
prevailing at the date of the withdrawal. He said that the
nere fact that the appellant was the sole owner of the busi-
ness can make no difference, for under the Act income is
assessabl e under distinct beads and when we are working out
the incone of a business the rules applicable to business
i ncomes” nust be appl ied whoever is the owner. H s second
contention was that if the act ' of withdrawal is at a tine
when the market price is higher than the cost price, then
the State is deprived
39
222
of a potential profit. He conceded that had the narket rate
been Ilower than the cost price, then the appellant would
have been entitled to set off the | oss on those transactions
against his overall profit on the other transactions and
thus obtain the advantage of a |l ower tax on the overal
pi cture.

W are of opinion that the 1earned Attorney-GCeneral’s
second contention is —unsound because, ~for -income tax
purposes, each year is a self-contained accounting period
and we can only take into consideration income, profits and
gains made in that year and are not concerned with potentia
profits which may be made in another year any nore than we
are with | osses which may occur in the future.

As regards the first contention, we are of opinion that
the appellant was right in entering the cost value of the
silver and shares at the date of the withdrawal, because it
was not a business transaction and by that act the business
made no profit or gain, nor did it sustain a loss, and the
appel | ant derived no incone fromit. He may have stored up a
future advantage for hinself but as the transactions were
not business ones and as he derived no i medi ate pecuniary
gain the State cannot tax them for under the Incone-tax Act
the State has no power to tax a potential future advantage.
All it can tax is incone, profits and gains. nmade in the
rel evant accounting year

It was conceded that if these assets had been sold at
cost price the State could have clainmed nothing, for a man
cannot be conpelled to nmake a profit out of any particular
transacti on. It was al so conceded that if the silver and
stocks had lain where they were,, then again there would
have been no advantage to the State because the appellant
woul d have been entitled to enter their closing values at
cost at the end of the year. The |learned Attorney-Cenera
even conceded that if they bad been sold at a loss the
appel l ant woul d have been entitled to set that off against
his other gains, but he said that that is because all those
are business transactions and that is the way the law deals
with such matters when they occur in the ordinary course of
223
busi ness. But, he argued, when there is a withdrawal and no
sale or its equivalent, the matter is different. As this is
a business, any wthdrawal of the assets is a business
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matter and the only feasible way of regarding it in a
business light is to enter the market price at the date of
the withdrawal and whether that happens to favour the
assessee or the State is immterial. W do not agree.

It is well recognised that in revenue cases regard nust
be had to the substance of the transaction rather than to
its nere form In the present case, di sregarding
technicalities, it is inpossible to get away fromthe fact
that the business is owned and run by the assessee hinself.
In such circunstances we are of opinion that it is wunrea
and a artificial to separate the business fromits owner and
treat themas if they were separate entities trading wth
each other and then by neans of a fictional sale introduce a
fictional profit which in truth and in fact is non-existent.
Cut away the fictions and you reach the position that the
man i s supposed to be selling to hinmself and thereby nmaking
a profit out of himself which on the face of it is not only
absurd ~but against all canons of nercantile and incone-tax

law. And worse. He may keep it and not show a profit. He
may sell it-to another at a loss and cannot be taxed because
he cannot be conpelled to sell at a profit. But in this
purely fictional sale to hinmself he is conpelled to sell at

a fictional profit when the market rises in order that he
may be compelled ‘to pay to Government. a tax which is
anyt hing but fictional

Consider this sinple illustration. “A nan trades in rice
and al so uses rice for his famly consunption. The bags are
all stored in one godown and he draws upon his stock as and
when he finds it necessary to do so, now for his business,
now for his own use. What he keeps for his own personal use
cannot be taxed however much the market rises; nor can he be
taxed on what he gives away fromhis own personal stock
nor, so far as his shop is concerned, can he be conmpelled to
sell at a profit. |If he keeps two sets of books and enters
224
in one all the bags which go into hi's personal godown and in
the other the rice which is wi thdrawn fromthe godown into
his shop, rice just sufficient to neet the day to day
demands of his custoners so that only a negligible quantity
is left over in the shop after each day's sales, his private
and personal dealings with the bags in his personal godown
could not be taxed unless he sells themat a profit. VWhat
be chooses to do with the rice in his godown is no concern
of the Incone-tax departnent provided always that —he does
not sell it or otherwi se nake a profit out-of it. He can
consume it, or give it away, or just let it rot. Wy should
it make a difference if instead of keeping two sets of books
he keeps only one ? How can he be said to have nade an
i ncomre personally or his business a profit, because he /uses
ten bags out of his godown for a feast for the marriage of
his daughter ? How can it nake any difference whether the
bags are shifted directly fromthe godown to the kitchen or
from the godown to the shop and from the shop to the
ki tchen, or fromthe shop back to the godown and from there
to the kitchen ? And yet, when the reasoning of the |[earned
Attorney-General is pushed to its logical conclusion, the
formof the transaction is of its essence and it is taxable
or not according to the route the rice takes fromthe godown
to the wedding feast. |In our opinion, it wuld mke no
difference if the man instead of giving the feast hinself
hands over the rice to his daughter as a gift for the
marriage festivities of her son.

The appellant’s nethod of book-keeping reflects the
true position. As he makes his purchases he enters his
stock at the cost price on one side of the accounts. At the
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cl ose of the year he enters the value of any unsold stock at
cost on the other side of the accounts thus cancelling out
the entries relating to the sanme unsold stock earlier in the
accounts; and then that is carried forward as the opening
bal ance in the next year’s accounts. This cancelling out of
the wunsold stock fromboth- sides of the accounts |eaves
only the transactions on which there have been actual sales
and gives the

225

true and actual profit or loss on his year’s dealings. In
the sane way, the appellant has reflected the true state of
his finances and given a truthful picture of the profit and
loss in his business by entering the bullion and silver at
cost when he withdrew themfor a purely non-business purpose
and utilised themin a transaction which brought himneither
i ncone nor profit nor gain.

There is no case quite in point. The |earned Attorney-
CGeneral relied “on Gold Coast Selection Trust Limted v.
Hunphrey (H. M I'nspector of Taxes) (1), but there the
assessee ' received a new and val uable asset in exchange for
another in the ordinary course of his trade. It was held
that he was bound to account for the receipt at a fair
mar ket valuation, for though the receipt was not noney it
was capable of being valued in terns of noney. In the
present case, the /'assessee’s business received nothing in
exchange for the withdrawal of the assets, neither noney nor
noney’'s worth, therefore the only fair way of treating the
matter was to do just what the appellant did, nanely to
enter the price at which the assets were valued at the
begi nning of the year so that the entries would cancel each
other out and | eave the business with neither a gain nor a
| oss on those transactions.

The | earned Attorney-Ceneral contended that if that was
allowed great loss would ensue to the State because all a
man need do at the end of the year would be to withdraw al
assets which had risen in value and | eave only those which
had depreciated and thus either show a | oss or reduce his
taxabl e profits.

This argunment can only prevail on the assunption that
the State can tax potential profits because, except for
that, the State would neither gain nor lose in a case of
this kind. Had the assets been |left where they were, they
woul d have been valued at the end of the year as they were
at the beginning, at the cost price and we would still ~ be
where we are now. But the assunption that there would be a
gain at sone future
(1) 30 Tax Cas. 209
226
indefinite date is nmere guess work for equally there  m ght
be loss. Apart, however, fromthat the |earned Attorney-
CGeneral’s rule is equally capable of abuse. A man-could as
easily withdraw from the business assets whi ch had
depreciated and enter in his books the depreciated ' nmarket
val ue and | eave at cost price the assets which had risen

There are two cases which bear a superficial resem
blance to this case. They are In the nmatter of Messrs.
Chout hmal  Gol apchand (1) and In re The Spani sh Prospecting
Conpany Limited (1).

W refrain from expressing any opinion about them
especially as they appear to reach different conclusions,
because the facts are not the sane and the questions which
arose on the facts there were not argued here. They raise
matters of wider inport which will require consideration in
a suitable case. These cases were not cases of a business
owned and run by a single owner and so the fiction of
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treating the business as a separate entity from its owner
actually trading with him which we are asked to apply here,
does not arise. |In the next place, the businesses there
were not con-tinuing as here.

In the Calcutta case, a partnership was would up and the
guestion related to the valuation of assets consisting of
stocks and shares, on the dissolution. |In the English case,
a conpany with no fixed capital was under |iquidation and
the question was whether the narket value of certain
debentures which the conpany had purchased ought to be
brought into the profit and | oss account so as to augment
the profits actually shown in the balance-sheet. The
conpany w shed to treat those debentures as of no value and
thus show a nuch snaller profit than would otherw se have
been the case. On the answer to that question hung the fate
of two servants of the conpany who, under the terns of their
agreement with the company, ~could only be paid their

sal aries out of the profits of the conpany. In our opinion
nei t her case i's apposite here.

(1) [19388] 6 I.T.R 733. (2) [1911] 1 Ch, 92,

227

The questions referred were: -

" (1) Wiether in the circunstances of the case any
i ncome arose to the assessee as a result of the transfer of
shares and silver barsto the trustees ?

(2) If the answer to the question (1) is in the
affirmati ve, whether the nmethod enployed by the Appellate
Assi stant Conmi ssioner and upheld by the Appellate Tribuna
in computing the assessee’s incone fromthe transfer is the
proper nethod for conputing the incone?"

Qur answer to the first question is that in the
circunst ances of this case no incone arose to the appellant
as a result of the transfer of the shares and silver bars to
the trustees. |In view of that the second question does not
ari se.

The appeal is allowed wi th costs.

BHAGWATI J.-This appeal by special |eave from a judgnent
of the Hi gh Court of Judicature at Bonmbay on a reference by
the I ncone-tax Appellate Tribunal under section 66(1) of the
Indian Income-tax Act (Xl of 1922) raises an interesting
guestion as to the valuation of an asset withdrawn from the
stock-in-trade of a running business.

The assessee was in the year-of account (cal endar vyear
1942) a dealer in shares and silver. On the 21st ~January,
1942, be withdrew fromthe business certain shares and
silver bars and executed two deeds of trust and on the 19th
Cctober, 1942, he withdrew further shares and silver bars
and executed a third deed of trust. The ' termns and
conditions of the deeds of trust are not material for/ the
pur pose of this appeal

The assessee kept his books of account on the nmercantile
basi s and the nmethod enpl oyed by himin the past for wval uing
the cl osing stock of his stock-in-trade was valuation at the
cost price thereof. The deeds of trust were valued for the
purpose of stanp at the nmarket value of the shares and
silver bars prevailing at the dates of their execution. The
assessee however showed the transfer of these shares and
silver bars to
228
the trustees in the books of account at the <cost price
thereof thus setting off the debit shown in respect of the
sanme at the beginning of the year of account. He contended
that the narket val ue of the said shares and silver bars on
which the stanp duty was based could not be the basis for
conputi ng hi s income from the stock-in-trade t hus
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transferred. The Income-tax authorities did not accept this
contention and assessed the profit at the difference between
the cost price of the said shares and silver bars and the
mar ket value thereof at the date of their w thdrawal from
t he busi ness. The Incone-tax Oficer, the Appel | ate
Assi stant Conmi ssioner as also the Income-tax Appellate
Tribunal rejected this contention of the assessee and the
I ncome-tax Appellate Tribunal submtted at the instance of
the assessee a case under section 66(1) of the Act referring
the following two questions for the decision of the High
Court :-

"(1) Whether in the circunstances of the case any incone
arose to the petitioner as a result of the transfer of
shares and silver bars to the trustees ?

(2)If the answer “to the question (1) is in t he
affirmati ve, whether the nethod enployed by the Appellate
Assi stant Conmi ssioner and upheld by the Appellate Tribuna
in conputing the petitioner’s income fromthe transfer is
the proper nethod for conputing the income ? "

The 'High Court answered both the questions in the
af firmative.

It was not disputed before the Income-tax Appellate
Tri bunal that the shares transferred were the stock-in-trade
of the business. As regards the silver bars the Tribuna
found that the assessee had been nmki ng purchases and sales
frequently and that the silver also was stock-in-trade and
not a capital investnent. Both the shares and the silver
bars were thus part of the stock-in-trade of the business.
They had been purchased by the assessee fromtine to tine
and formed part of the stock-in-trade of the business and
had been shown at the cost price thereof in the ‘books of
account of the previous years and al so at the opening of the
year of account,

229

If the shares and the silver bars which were thus
withdrawmn from the stock-in-trade of the business had
continued to formpart of the stock-in-trade at the closing
of the year of account, the value of these shares and silver
bars would also have been shown at the cost price in
accordance wth the system of accounts maintained by the
assessee. The question however which falls to be determ ned
is what is the effect of these assets having been wi thdrawn
fromthe stock-in-trade of the business.

So far as the business itself is concerned the asset
whi ch  has been brought in is of a particular value at the
date when it has been so brought in and it is then valued in

the books of account at its cost. |In the course of the
busi ness however the asset appreciates or depreciates in
val ue in accordance with the fluctuations of the market. |If

the cost price basis is adopted for the valuation of the
stock-in-trade at the close of the year this appreciation or
depreciation in the value as the case may be would 'not be
reflected in the accounts. |If however the market ‘value
basis is adopted for such Valuation, the asset on being
valued at the market rate thereof at the close of the year
mght show a loss and this |oss would be allowed by the
I ncome-tax authorities in conputing the profit or |oss of
the business. |In either event, the assessee would have to
carry over the asset in the books of account of the
subsequent year at the valuation adopted at the cl ose of the
previous year and the assessee would not be allowed to
change the basis of valuation thus adopted unless he chose
to adopt at the end of the subsequent year or vyears
valuation at the cost price or the market value thereof
whi chever was | ower. This process would continue until the
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asset is realised. Wuen the asset is realised the assessee
woul d have to show the actual price realised by the sale of
the asset in the books of account and the difference between
the price thus realised and the val ue shown in the begi nning
of the year of account would be the profit or loss as the
case may be, in regard to that asset and that profit or |oss
31
230
would be allowed by the Incone-tax authorities in the
conputati on of profit or loss for that year of account. The
adoption of the one or the other basis of valuation would
not however make any difference in the ultimate result. On
the cost price basis of wvaluation al | i nternedi at e
fluctuations of price during the interval between the
bringing of the | asset-in the business and the realisation
of it would be elinmnatedand the only thing considered in
the accounts would be the difference between the price of
the asset when'it was brought \into the business and the
price 'thereof” when the asset was realised. On the other
hand, the market val ue basis would bring into account each
year the fluctuations in the nmarket val ue of the asset as at
the close of every year of ‘account until the asset was
realised with the result that in each and every year of
account a rectification would have to be nmade in the result
of the trading of the previous year which was not «correctly
reflected in the accounts by reason of ‘the assessee having
adopted the market value obtaining at the  close of the
previous year as the value of the asset. This process of
rectification would continue from year to year. until the
asset was realised in a particular year of account when the
actual price realised on the sale of the asset would be
brought into account in that year. The ultimate result of
these operations so far as the asset itself is concerned
would be no different. Because if regard be had to the
various fluctuations in the market value which have been
reflected in the accounts of the internediate period, what
the business actually gains or loses would be the difference
between the cost price of the asset when it was brought in
and the price at which it was sold when it was actually
realised. The only advantage which the assessee obtains
woul d be that he would be able to anticipate in aparticular
year the |l oss that may be made on the asset in the foll ow ng
year or years, which however m ght have to be rectified in
the followi ng year or years if the prices rose again

Is there any difference in the position when instead of
the asset being realised is withdrawn from the stock-
231
in-trade of the business ? So far as the business is
concerned the asset ceases to be a part of the stock-in-
trade whether it is realised or is withdrawn fromthe stock-
i n-trade. The asset after it has been brought “into the
busi ness appreciates or depreciates in value in accordance
with the fluctuations of the narket and that appreciated or
depreci ated asset continues to be a part of the stock-in-
trade of the business until it is realised or wthdrawn.
Thi s appreciation or depreciation in value is not reflected
in the books of account when the cost price basis is adopted
for the valuation of the stock-in-trade at the close of the
year of account, but is certainly reflected as above
i ndicated in the books of account at the close of each year
of account when the narket value basis is adopted. In each
case however the actual profit or loss to the business as
the case may be in relation to the price at which the asset
was brought into the business would be determined at the
date when the asset is realised, That would be the nmeasure
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of the appreciation or depreciation in value of the asset
which till then fornmed a part of the stock-in-trade of the

busi ness, and would | also be the neasure of the ultimte
profit or loss as the case may be of the business in regard
to that particular asset. Wen the asset is withdrawn from
the stock-in-trade of the business the position in ny
opinion would be no different. So far as the business is
concerned the asset would go out and cease to be a part of
its stock-in-trade and this again would be the neasure of
the profit or loss as the case may be of the business qua
that particular asset. To ny mnd it makes not the
slightest difference whether an asset is realised in the
course of the business or is withdrawmn from the stock-in-
trade of the business. An asset which has appreciated or
depreciated in value as the case may be in accordance wth
the fluctuations of the nmarket ceases to be a part of the
busi ness, by the one process or the other. So far as the,
busi ness i's concernedit is entitled to credit inits goods
account the price of that asset as has been realised by the
sale thereof or the nmarket value of that asset as at the
date of its wthdrawal,
232

Looking at the matter from assessee’s point of view
also it does not neke any the slightest difference whether
he realises the /asset in the course of the business or
withdraws it fromthe business and utilises it in any manner
he chooses. Having brought into the business an asset which
was of a particular value at that tinme, he wthdraws from
the business that asset at a tinme when it has appreciated or
depreciated in value.  The business would beentitled to the
appreciation or depreciation-in value of that asset in so
far as the asset had becone a part of the stock-in-trade of
the business. When the asset is withdrawn by the assessee,
the assessee obtains in his hands by reason of such
wi t hdrawal an asset which at thetinme of the wi thdrawal has
appreciated or depreciated in value as the case may be in
conparison wth its value at the 'tinme when it was  brought
into the business and the assessee on such withdrawal / woul d
be able to deal with or dispose of an asset which had thus

appreciated or depreciated in value. - In ny opinion the
manner of his dealing with the asset after he withdraws it
from the stock-in-trade of the business is really
i mmateri al . What is material to consider is what is the

val ue of the asset which he was withdrawn fromthe stock-in-
trade of the business and that value can only be determ ned
by the market value of the asset as at the date of its
wi t hdr awal .

It was urged that the withdrawal of the asset from the
stock-in-trade of the business was not a business operation
and that an entry on the credit side crediting the cost
price of the particular asset would therefore be  enough
This argunent however does not take into account the
appreciation or the depreciation in the value of the ‘asset
on the date of the withdrawal as conmpared with its value
when it was initially brought into the business. It also
does not take into account the fact that the assessee night
have adopted the market value basis for valuation of the
stock-intrade on hand at the close of the previous year or
years of account. The entry on the debit side at the begin-
ning of the year of account would not then represent the
cost price of the asset but would represent
233
the market value of the asset at the close of the previous
year of account. Wat would then be the rational basis on
which the credit entry should be nade at the date of
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withdrawal ? Should it be the cost price of the asset which
was not at all reflected into the accounts except at the
initial stage when the asset was brought into the business
or the market value of the asset when it was wthdrawmn *?
Surely the method of accounts keeping cannot nake any
difference to the actual position, whether an asset has
appreci ated or depreciated in value and what profit or |oss
if any accrued to the business when the asset was withdrawn
from the stock-in-trade of the business. There is also a
further fact to be considered and it is that when the asset
is wthdrawmn fromthe stock-in-trade of the business there
woul d be of necessity an entry in the account of the person
withdrawing it debiting the price of that asset to him | f
the assessee wthdraws from the stock-in-trade of the
busi ness an asset which has thus appreciated or depreciated
in value, is there any justification whatever for debiting
him with the cost price of that asset and not the nmarket
value of  the asset as at the date of wi thdrawal ? In the
event of the asset having appreciated in value the assessee
shoul d be debited in his account with the appreciated narket
val ue of the asset inasnuch as he withdraws fromthe stock-
in-trade of the business an asset which is at that date of
that market value. |f however the asset has depreciated in
value the assessee should certainly not. be nmulcted. He
withdraws fromthe stock-in-trade of the business an asset
which is of a depreciated value as conpared with its val ue
when it was brought into the business and -he should not
certainly be debited with a higher price even though it may
be the <cost price as appearing in the books  of account
according to the particul ar system of accounting adopted by
t he assessee.

I amtherefore definitely of the opinion that even in
the case of withdrawal as in the case of the realisation of
the asset the business is entitled to credit in the ' goods
account the nmarket value of the asset as at the date of its
wi t hdrawal what ever be the nethod adopted
234
by it for valuation of its stock-in-trade on hand at the
cl ose of a year of account.

Shri R J. Kol ah appearing for the appellant” parti-
cularly relied upon a decision of the Calcutta H-gh Court,
In the matter of Messrs. Chouthmal Golapchand (1). The
assessees there were the firm of Messrs. Chout hnal
Col apchand constituted by four partners with equal~ shares,
and they had at the begi nning of the accounting year 1935-36
an opening stock of shares valued at cost. price  of Rs.
85,331. On the 8th January, 1936, the partners resolved to
di ssolve the firmwith effect fromthe 30th March, 1936, and
in view of the pending dissolution they divided anobngst
thenmsel ves on the 9th March, 1936, these shares which were
then valued at the rates prevailing in the nmarket at an
aggregate sum of Rs. 51,966. There was a difference of Rs.
33,365 between the value of the opening’ stock, viz. Rs.
85,331, and the then market valuation of Rs. 51, 966 and this
difference was clainmed by the assessees as a loss in the

assessment . This claimof the assessees was negatived on
the ground that there was nothing to show that 1|oss had
occurred in the year of account. The assessees having

adopted the system of valuing the shares at cost price at
the end of every year and the opening of the next year, the
cost price of the shares was taken to have been their val ue
at the beginning of the year of account and the partition
was taken as not ampbunting to a sale of the shares with the
result that there was no evidence of any loss. Wth great
respect to the | earned Judges | do not see ny way to agree
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with the reasoning of this judgnent. Apart from the fact
that this distribution of shares anpbngst the partners was in
view of the inpending dissolution of the firmand different
consi derati ons nmay ari se when one considers the distribution
of the assets of a dissolved partnership anobngst its
partners, the judgnent does not take count of the fact that
at the date of the partition the assets which had been
br ought into the business at the earlier dates had
depreciated in value and it was these depreciated

(1) [1938] 6 1. T. R 733.

235
assets which were the subject-matter of partition between
the partners. Even if the partition be not treated as a

sale it was a transfer of property, the property of the firm
being transferred to the individual partners thereof and
each partner obtaining an-absolute interest in the shares
thus transferred to himby the firmto the exclusion of the
ot her partners therein. So far as the firmwas concerned it
was certainly a transfer of the property to the individua
partners ‘and even as regards the partners thenselves it was
a transfer of the interest of the partners inter se in the
shares respectively transferred absolutely to each of them
If it were necessary to do so | would certainly say that the
case was erroneously decided. [See also the judgment of
Fletcher Multon /L. J. in In re Spanish Prospecting Co.,
Ltd. (1)].

The result therefore is that the answers given by the
Hi gh Court to both the questions referred to it were correct
and the appeal nust be dism ssed with costs.

Appeal al | owed.

Agent for the appellant: Rajinder Narain.
Agent for the respondent: G H. Rajadhyaksha.




