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ACT:

Oficial Secrets Act - Section 14-Scope of - Advocat e
taking notes on ‘evidence of wtnesses in respect of
proceedi ngs held in canera-Court, if could prohibit taking
notes-Court if could conpel the advocate to produce his
notes for inspection-Advocate if could claimprivil ege under
section 126 of Evidence Act.

HEADNOTE:

Section 14 of the O ficial Secrets Act provides that in
addition to and without prejudice to any powers which a
Court may possess to order the exclusion of the public from
any proceedings if, in the course of proceedings before a
Court against any person for an offence under this Act, the
prosecuti on makes an application that publication of any
evidence to be given would be prejudicial to the safety of
the State. The Court nmay nmake an  order prohibiting the
publication of evidence to be given or of any statenment to
be made in the course of proceedings if it is of opinion
that the proceedings would be prejudicial to the safety of
the State.

On the allegation that the accused had passed on sone
mlitary secrets to the enenmy resulting in serious detrinment
to the safety and security of the country the accused were
char ge- sheet ed under sections 3, 9 and 10 of thel Act.

During the commtnent inquiry the prosecution prayed
that the accused should not be allowed to have access ' to or
be given copies of statenents of wi tnesses recorded by the
Magi strate. The defence |awers were allowed to take notes
of the statements of w tnesses. Wien the Magistrate asked
the defence | awyers to produce their note-books for perusal,
they clainmed privilege under section 126 of the Evidence Act
on the ground that they contained certain instructions given
to them by the accused which anpbunted to privileged
conmuni cation and that for this reason they could not be
| ooked into by the Court. The Magistrate upheld the
obj ecti on.

Purporting to followone of its earlier decisions the
High Court in a revision filed by the State held that the
Magi strate shoul d have taken | egal action against the | awer
for flouting its order by not producing the note-books on
the ground of privilege. It also held that in view of the
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provisions of section 14 of the Act not only could the
public be excluded fromthe hearing but even the statenents
of witnesses recorded by the Court <could not be nmade
avail able to the accused or his counsel

In appeal to this Court it was contended that the
opening words of section 14 really anmbunted to a non-
obstante clause overriding the provisions of all Acts
including the Code of Criminal Procedure and the node of
trial contenplated by section 14 would take precedence over
the node of trial provided by s. 251-A
662
or s. 252 of the Code and (2) the Mgistrate could not only
hol d the proceedings in canera but could exclude publication
of any evidence, including the right of accused to get notes
of the statements recorded during the police investigation
or during inquiry or trial
N

HELD: The _opening words of section 14 "in addition and
wi t hout prejudice to any powers which a Court nmay possess”
clearly reveal that the intention of the |legislature was to
give only an enabling “additionall power to the Court
regardi ng hol di ng of ~the proceedings in camera. The
| egi sl ature never intended that the inherent power s
possessed by the Court to hold the proceedings in camera in
sui tabl e cases shouldin any way be affected by section 14.
The intention was nerely to give an additional power to
strengthen the hands of the Court for holding the
proceedi ngs in camera where the necessities of the situation
demanded. [ 669F-H]

It is well settled that a non-obstante clause has the
effect of overriding the provisions of alaw or of the | aw
in which the said clause is inserted. The non-obstante
cl ause cannot reasonably be read as overriding anything
contained in any relevant existinglaw which is inconsistent
with the new enactnent. Nornally a non-obstante clause is
al ways expressed in a negative formi.e. by using the words
"notwi t hst andi ng anyt hing contai ned" or "anything contained
in previous law shall not affect the provisions 'of a
particular Act" and so on

[ 670B- E]

In the instant case the words "in addition and w thout
prejudice to any powers"” cannot be construed to be a non-
obstante clause at all so as to override other provisions of
the Act or those of the Code of Crimnal Procedure.

[670F]

Aswi ni Kumar Ghosh & Anr. v. Arabinda Bose & Anr.
[1953] S.C.R 1 referred to.

Interpretation of Statutes, Vepa P. Sarathi, 2nd Edn
referred to

Section 14 not only confers powers on a Court for
hol ding the proceedings in canera but also to- exclude
publication of any evidence which includes the right of the
accused to get copies of the statements recorded during
police investigation or during the inquiry or during trial.
[670(G

The right to obtain copies of statenents of w tnesses
recorded by the police is a very valuable right because
wi t hout having those statenents in his possession, it would
be difficult for the accused to defend hinself effectively.
If an accused is not supplied either the statements recorded
by the police or the statenents of w tnesses recorded at the
inquiry or the trial he cannot defend hinself and instruct
his awer to cross-exam ne the w tnesses successfully and
effectively so as to disprove the prosecution case. [671D E]

Section 14, therefore. could never have intended to
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take away or deprive an accused of this valuable right which
has been conferred on himby the Crimnal Law of the | and.
The first part of the section does not prohibit or exclude
giving to an accused person copies of the statenents of
wi t nesses either during police investigation or in court but
is mentioned nerely as a notive or reason for holding
proceedings in canera. The entire sentence starting from
"application is nade by the prosecution on the ground that
the publication of any evidence to be given or of any
statenment to be nmade in the course of the

663
proceedi ngs woul d be prejudicial to the safety of the State”
that all or any portion of the public should be excluded

during any part of the hearing has to be read conjunctively
as one conposite sentence and there is no warrant for
truncating it into two separate parts dealing with different
subject matters. The words ’'publication of any evidence do
not indicate that the accused should not be all owed access
to the evidence recorded by the Court: they are nmerely nade
to highlight the ground for holding the proceedings in
canera because if public are allowed to be present during
the hearing the evidence which is recorded in their presence
will ampunt to publication and it is in that sense al one
that the word publication has been used in section 14.
[671F-H]

If it is held that section 14, by wusing the word
"publication’ deprives an accused of getting any copies of
the statement of witnesses or of the judgnent under section
548 of the Code of Crimnal Procedure or Criminal Rules of
Practice franmed by the Hi gh Court then it would be difficult
to uphold the constitutional validity of section 14 because
in that event the procedure woul d become extrenely
unreasonabl e, harsh and prejudicial “to the accused as a
result of which the case would have been tried according to
a procedure which was not in consonance with the provisions
of article 21 of the Constitution. [672G H|

The apprehension that if the accused was al |l owed access
to copies of statenents recorded by the police or the
Magi strate it would anmount to publication, is not well
founded. Under the provisions of section 5 of the Act, any
person who is found in possession or control of any docunent
or information and makes it public would also be deened to
have comm tted an offence under that section and would be
prosecuted and liable to a heavy penalty. This prohibits
even the lawers from disclosing the evidence outside the
Court.

[673B- C]

In the instant case the Magistrate was fully justified
in not conpelling the lawer to surrender his register which
contained a part of the privileged comunication and even if
the |l awyer had taken down the evidence in extenso for the
l[imted purpose of using it to defend the accused or cross-
exam ne the w tnesses, he could not be prevented from doi ng
so, nor does section 14 contenplate or envisage such a
course of action. [673E-F]

The Superintendent and Renmenbrancer of Legal Affairs,
West Bengal v. Satyen Bhowrik & Ors., A l.R 1970 Calcutta
535, overrul ed.

Anthony Allen Fletcher v. State 78 Calcutta Wekly
Not es 313 approved.

Nar esh Shridhar Mrajkar & Os. v. State of Mharashtra
JUDGVENT:




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 12

&

CRI M NAL APPELLATE JURI SDICTION: Criminal Appeal No.
368 of 1975

Appeal by special leave fromthe Judgnent and Order
dated 5-4-1974 of the Calcutta High Court in Crl. Revn. No.
193 of 1971.

D. N  Mikherjee, M M Kshtriya, A K Ganguli and G
S. Chatterjee for the appellant.

T. S. Arora for RR1,3 to 17.

664

Ura Dutta for Respondent No. 2.

The Judgrment of the Court was delivered by

FAZAL ALI, J. This appeal by special leave is directed
against a judgnent dated April 5, 1974 of the Calcutta High
Court by which the order of the trial court was set aside
and the case was renmitted for fresh hearing in the Iight of
the directions given by the High Court. The H gh Court
further directed that the Commtnent Inquiry held by M. R
P. Roy Chowdhury who was the ~Trial Mgistrate, should be
hel d by sone other Magistrate.

The facts of the case lie within a very narrow conpass
and the central controversy turns upon the interpretation of
s. 14 of the Oficial Secrets Act., 1923 (hereinafter
referred to as the  "Act’). It appears that a conplaint was
filed on the 20th/ March 1969 against 38 accused persons
under s. 120B of the Indian Penal Code read wi th sections 3
9, and 10 of the Act. The charges against the accused were
no doubt very serious and concerned  the security of the
State, as the accused persons are alleged to have passed on
some mlitary secrets to the eneny resulting in serious
detriment to the safety and security of our country. O the
38 accused persons naned in the chargesheet, only 17 were in
custody and a conmitnment inquiry into the charges was held
against themby the trial Magistrate

During the conmmtment inquiry the State filed an
application wunder s. 14 of the  Act praying that the
proceedi ngs be held in canera and public shoul d be excl uded
from attending the hearings of the case because the
statenments made in the course of the proceedi ngs woul d be
prejudicial to the safety of the State. It was al so prayed
that apart fromexcluding the public  fromthe hearings of
the proceeding, the accused should not be allowed to have
access to, or be given copies of, the statements of the
wi tnesses recorded by the Magistrate or those recorded
earlier during police investigation. The Mgistrate partly
allowed the application but permitted the defence lawer to
take copious notes of the statements of wi tnesses in order
to be in a position to cross-examne the w tnesses.
Subsequently, the Magistrate directed the |awer to produce
his notebook so that the Magistrate nay examine if only a
summary of the evidence had been taken by the | awer or the
statenents had been taken in extenso in which case it would
amount to publication and, therefore, would be barred by s.
14 of the Act. The lawer of the defence appearing before
the Magistrate first agreed to show his note-book but |ater
clainmed privilege wunder s. 126 of the Evidence Act on the
ground that the register in which he had taken down the
notes of the evidence also contained certain instructions
gi ven
665
to him which amounted to a privileged comunication and
could not be looked into by the Court. In this view of the
matter the WMagistrate found hinself hel pl ess and proceeded
with the inquiry. As the prosecution was not satisfied with
the procedure adopted by the Magistrate, the State filed a
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revision before the High Court for quashing of the order of
the Magistrate in allowing the |lawer to cross-exam ne the

Wit nesses Wit hout i mpounding the notes conprising the
statements of the witnesses taken down in extenso by the
| awyer.

The High Court after hearing the counsel for the
parties thoroughly exam ned the entire position and
ultimately cane to a finding that the Magi strate shoul d have
taken | egal action against the lawer for flouting the
orders of the Court by not producing the notebook on the
plea of privilege which did not hold any water. The High
Court was further of the opinion that in view of the
provisions of s. 14 of the Act not only could the public be
excluded from taking part ~at the hearing but even the
statenments of wtnesses recorded by the court or other
documents could not be made available to the accused or his
counsel nor coul dcopies of the said docunents be given to
the accused. In'this view of 'the matter the H gh Court
guashed the order of the Magistrate and remtted the case to
the trial court to be heard by sonme other Magistrate in view
of the directions given by it.  Hence, this appeal to this
Court.

We have been taken through the entire judgment of the
H gh Court by the /learned counsel for the parties. The two
Judges who decided the case agreed in the conclusion but
have given separate reasons for comng to the conclusion
arrived at by them

The only question that is to be determined in the
present appeal is as to the scope and anbit of s. 14 of the
Act. M. Mikherjee, appearing for the State, however,
submitted that on a close scrutiny of the | anguage enpl oyed
ins. 14, it would appear that the statute contains a two-
fold bar-(1) that publication of any evidence cannot be
gi ven, and (2) that public should be excluded from attending
the hearing of the proceedings. ~ The |earned counse
appearing for the respondent  submitted that s. 14 does not
in any way deprive the valuable right of the accused to get
copies of the statenents of witnesses recorded during the
conmitment inquiry or the docunments or statenents recorded
by the police which is a statutory right conferred on the
accused under the Code of Crimnal Procedure and the
Crimnal rules franed thereunder by various Hgh Courts. Al
that s. 14 prohibits is that the public be excluded from
attending the hearings of the inquiry. Since the Magistrate
had al ready acceded to this prayer of the accused, there was
not hi ng nore that coul d be done by him
666

It appears that the Calcutta Hgh Court has  been
consistently taking the view as adunbrated by the learned
counsel for the appellant, viz., that the court” has a
di scretion under s. 14 of the Act not only to “hold the
proceedings in canera by excluding the public but also has
the discretion to prohibit publication of any evi dence given
in the course of the proceedings.

In Ranmendra Singh v. Mhit Choudhary & Os. a Division
Bench of the Calcutta H gh Court went to the extent of
hol ding that the Act prescribes a special procedure and,
therefore, overrides the procedure for trial under s. 251A
or 252 of the Code of Criminal Procedure as anmended by the
Act of 1955. In this connection, the H gh Court observed as
foll ows: -

"The prosecution is under the Oficial Secrets Act
and it is unlikely that the Legislature would provide
for a camera trial and at the same tinme provide for
gi ving copies of all docunents under section 173 to the
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accused. This strikes at the root of secrecy and goes

counter to the provisions of trial in canera and this

is why the Legislature purposely wused the word

"conmplaint’ and provided for a special procedure

regardi ng cogni zance. This view finds support fromthe

provisions of Section 14 of the Act providing for
canera trial

The O ficial Secrets Act provides for a specia
procedure of conplaint and if it was upon a conplaint
by a person authorised under the Act, cognizance was
taken under Section 190(1) (a) and not under Section
190(1) (b). The procedure for trial would therefore, be
under Section 252 of ‘the Code of Crimnal Procedure and
not under Section 251A. In respect of prosecution under
Section 252 of the Code of Crimnal Procedure there is
no compul sory provision for giving copies of documents
referred to under Section 173 and the opposite parties
are not, therefore, entitled to copies as of right."
The ~'decision under appeal follows the aforesaid

deci si on ‘and has taken the sanme view In a later decision in
In Re Anthony Allen Fletcher v. State, the Calcutta H gh
Court seens to have struck a slightly different note. In
that case, the court  was considering the question of bai
and the exclusion of the public fromattending the hearing
of the case, where /the foll owi ng observations were nade

667

"On a Consideration of the provisions of the
Statute as also the i mprimatur of the judicia
decisions, we ‘wultimately hold that in view of the
specific provisions contained in Section 14 of the
Oficial Secrets Act, 1923 when it reasonably appears
to the Court that a trial eatiis apertis would have the
ri sk of any publication of any evidence to be given or
any statenents to be made in course of the proceedi ngs
woul d be prejudicial to the safety of the State, the
Court in exercise of its discretion can exclude the
public from such proceedings and that this power is in
addition to the inherent power exercised by the Court
to do justice."

It may be noticed that the High Court did not go to the
extreme of holding that even the statenents or evidence
recorded by the Magistrate in the course of the proceedi ngs
woul d have to be excluded under s. 14. Al that was held by
the High Court was that the Court has a discretion to
exclude the public fromthe proceedi ngs and that this power
of exclusion was available to the court apart from the
i nherent power which every Court possessed in this matter.
Wth due respect we find ourselves in agreement wth the
view taken by the Calcutta Hgh Court in Fletcher's case
(supra) as nentioned above. However, we find ourselves
unable to agree with the view taken by the Hi gh Court in the
j udgrment under appeal for the reasons that we shall give
hereafter.

W might also nention that s. 14 was interpreted by
this Court in Naresh Shridhar Mrajkar & O's. v. State of
Maharashtra & Anr., where this Court while dealing with the
guestion of holding proceedings in canmera observed as
foll ows: -

"Havi ng thus enunciated the wuniversally accepted
proposition in favour of open trials, it is necessary
to consider whether this rule admts of any exceptions
or not. Cases nay occur where the requirenment of the
adnm nistration of justice itself nmay nake it necessary
for the court to hold a trial in canmera. Wile
enphasi sing the inportance of public trial, we cannot
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overl ook the fact that the primary function of the

Judiciary is to do justice between the parties who

bring their causes before it. If a Judge trying a case

is satisfied that the very purpose of finding truth in
the case would be retarded, or even defeated if
witnesses are required to give evidence subject to
public gaze is it or is it not open to himin exercise
of his inherent power to hold the trial in canera
either partly or fully? ........ That is why we

668

feel no hesitation in holding that the Hi gh Court has
i nherent jurisdiction to hold a trial in canera if the
ends of justice clearly and necessarily require the
adoption of such ~a course..... It is the fair
admini stration of ~justice which is the end of judicia
process, and so, if ever a real conflict arises between
fair admnistration of justice itself on the one hand,
and public trial on the other, inevitably, public tria
may have to be regulated or controlled in the interest
of “admni stration of justice."

Wi le interpreting the scope and anmbit of s. 14 this
Court in Naresh Shridhar Mrajkars case (supra) observed as
foll ows: -

"It would be noticed that while making a specific
provi sion authorising the court to exclude all or any
portion of the public froma trial, s. 14 in terns
recogni ses the exi stence of such inherent powers by its
openi ng cl ause. "

It may be pertinent to note that while this Court was
fully alive to the contents of s. 14, it neither held that
the opening part of the section anmbunted to a non obstante
clause nor that the section in any way deprived the accused
of the right of getting copies of the statenents of
wi t nesses recorded by the court or before the police. In the
aforesaid case, the Suprene Court was concerned wth a
def amati on case but the observations made by this Court
fully apply to the facts of the present case also on the
view that we take on the scope and anbit of s. 14 of the
Act .

There can be no doubt that an open trial held in public
is the general rule and seens to be the very concomtant of
a fair and reasonable trial, yet the public can be excluded
fromthe hearings of the trial and the proceedi ngs can be
held in canmera only under very exceptional circunstances as
pointed out by this Court in the aforesaid case. This being
the position, section 14 nust be interpreted so as to fal
inline with the observations made and the test |aid down by
this Court regarding the doctrine of holding proceedings in
canera. A close and careful scrutiny of s. 14 would itself
clearly show that the section does not contenplate the type
of exclusion that the Hi gh Court seens to think

It is true that offences under the Act are very serious
of fences and maintenance of secrecy is of the very essence
of the matter but that by itself wll not justify the
| egislature to pass an Act so as to deprive an accused of
the valuable right to defend or for that matter to stifle
the defence itself. The inportance of holding trial in
canera in cases under the Oficial Secrets Act has been
enphasised in R V. Sociali st
669
Worker Printers and Publishers Ltd. & Anr., where Lord
Wdgery, C. J., observed as follows: -

"When one has an order for trial in canera, al
the public and all the press are evicted at one fel
swoop and the entire supervision by the public is
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gone.. The actual conduct of the trial, the success or
ot herwi se of the defendant, does not turn on this kind
of thing, and very often the only value of the
witness’s name being given as opposed to it being
withheld is that if it is published up and down the
country other wi tnesses may di scover that they can help
inregard to the case and cone forward."

Wth this background we shall now proceed to exam ne
the | anguage of section 14 of the Act itself which may be
extracted thus: -

"14. Exclusion of public from proceedings.

In addition and without prejudice to any powers
which a Court may possess to order the exclusion of the
public from any proceedings if, in the course of
proceedi ngs before a Court against any person for an
of fence under this Act or the proceedi ngs on appeal, or
in the course of the trial of a person under this Act,
application’is nmade by the prosecution, on the ground
that 'the  publication of any evidence to be given or of
any ' stat enent to be nmade in the course of the
proceedings would be prejudicial to the safety of the
State, that all or any portion of the public shall be
excluded during any part of the hearing, the Court may
make an order to that effect, but the passing of

sentence shall in any case take place.in public."
To begin wth, 'the opening words of the section
nanely, 'In addition and w thout prejudice to any powers

which a Court may possess’ clearly reveal that the intention
of the legislature was to giveonly an enabling additiona
power to the court regarding holding the ~“proceedings in
canera. In other words, the legislature never intended that
the i nherent powers possessed by the court~ to ‘hold the
proceeding in canmera in suitable cases would be in any way
affected by section 14 but the intention was nerely to give
an additional power to strengthen the hands of the court for
hol ding the proceedings in canmera where the necessities of
the situation demanded. Thus, to begin with, section 14 is
nerely an enabling and not a barring provision. M.
Mukherj ee argued that the opening words of section 14,
referred to above, really amount to -a non-obstante cl ause
overriding the provisions

670

of all Acts including the Code of Criminal Procedure and the
node of trial contenplated by s. 14 would take precedence
over the node of trial provided by s. 251A or 252 of the
Code of Criminal Procedure. W are, however, unable to agree
with this extreme argunment which in fact overstates the | aw
It is well settled that a non-obstante cl ause has doubtl ess
the effect of overriding the provisions of a |law or of the
law in which the said clause is inserted. Sarathi in
"Interpretation of Statutes’ defines a non-obstante clause
t hus: -

"A section sometines begins wth the phrase
"notwi t hstandi ng anyt hi ng contained etc.’. Such a
clause is called a non-obstante clause and its genera
purpose is to give the provision contained in the non-
obstante clause an overriding effect in the event of a
conflict between it and the rest of the Section."

In Aswini Kumar Ghosh & Anr. v. Arabinda Bose & Anr.
Sastri, C. J., held that the non-obstante clause cannot
reasonably be read as overriding anything contained in any
rel evant existing lawwhich is inconsistent wth the new
enact ment . These are the well settled rul es of
interpretation of a non-obstante clause. Normally, a non-
obstante clause is always expressed in a negative form that
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is to say, by wusing the words ’'notwithstanding anything
contained’” or ’'anything contained in a previous |aw shal
not affect the provisions of a particular Act’ and so on. In
the instant case, the words ’'in addition and w thout
prejudice to any powers cannot be construed to be a non
obstante clause at all so as to override other provisions of
the Act or those of the Code of Criminal Procedure. In these
ci rcunst ances, therefore, the argunent of M. Mikherjee that
the opening words of s. 14 ampunt to a non-obstante cl ause
cannot be accepted on a sinple and plain interpretation of
the opening part of section 14.

This takes wus to the substantive portion of the Act on
which reliance was placed both by M. Mikherjee and by the
Hi gh Court so as to hold that the section not only conferred
powers on a court for holding the proceedings in canera but
also to exclude publication of any evidence which includes
the right of the ~accused to (get copies of the statenents
recorded during police investigation or during the inquiry
or during trial. Wth great respect to the | earned Judges of
the Calcutta H gh Court, we feel that the main part of the
section has not been correctly interpreted by them The High
Court seens to have taken for granted that section 14
consists of two separate parts, one, providing for a tria
in camera, and the other prohibiting publication of
671
evidence. By the expression ’'publication of evidence is
meant, according to the Hi gh Court, the power to deprive an
accused of the right to get copies of the evidence recorded
by the court or the statenments recorded during the police
i nvestigation. W m ght mention here that ass. 13(3) of the
Act clearly provides that no court shall take cogni zance of
any offence under the Act except upon a conplaint nade by or
under the authority of the Governnment™ or any ' person
enpowered by it, it is manifest that s. 251A of the Code of
Crimnal Procedure, as anended by the Act of 1955, w Il not
apply because the present case was not instituted on a
police report but on the basis (of a conmplaint. As the
occurrence had taken place before the Code ‘of /1973,
therefore, the provisions of s. 207 of the Code of 1973
woul d not apply to the present case.

The question, however, is: does the first part of s. 14
enpower the court to take away the valuable right of an
accused of getting copies of the statements recorded by the
Magi strate before the Court ? Even before the anendi ng Act
of 1955, under the crimnal rules framed by various Hi gh
Courts, an accused was undoubtedly entitled to have copies
of the statements of witnesses recorded by the police. This
is a very valuable right because wthout | having the
statenments recorded by the police in his possession, it
would be difficult, if not inpossible, for an accused to
defend hinself effectively. It is well settled that fouler
the crime the higher should be the proof. If an accused is
not supplied either the statements recorded by the police or
the statement of witnesses recorded at the inquiry or the
trial, how can he possibly defend hinself and instruct his
lawer to cross-exanine the wtnesses successfully and
effectively so as to disprove the prosecution case. W,
therefore, think that s. 14 could never have intended to
take away or deprive an accused of this valuable right which
has been conferred on himby the crimnal |aw of the | and.
The legislature when it passed the Act in 1923 was aware of
the provisions of the Code of Crimnal Procedure which had
conferred the valuable right on an accused in order to
defend hinself. |Indeed, if any of these rights were to be
taken away, we should have expected a clearer and nore
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specific language wused in section 14 to connote such an
intention. Qur reading of s. 14 is nerely this: that the
first part of the section does not prohibit or exclude
giving to an accused copies of the statenments of w tnesses
either during police investigation or in court but is
mentioned nerely as a motive or reason for holding the
proceedings in canera. The entire sentence starting from
"application is made by the prosecution, on the ground that
the publication of any evidence to be given or of any
statenment to be nade in the course of the proceedi ngs woul d
be prejudicial to the safety of the State, that all or any
portion of the

672

public shall be excluded during any part of the hearing’ has
to be read conjunctively as one conposite sentence and there
is no warrant for truncating it into tw separate parts
dealing wth di fferent subj ect matters. The wor ds
"publication of any evidence’ on which great stress has been
laid by M. Mikherjee and the H gh Court do not indicate
that the " accused should not be allowed access to the
evi dence recorded by the court, are nerely nmade to highlight
the ground for holding the proceedings in canera because if
public are allowed to be present during the hearing the
evidence which is recorded in their presence it wll anount
to publication and it~ is in that sense alone that the word
"publication’ has been used in section 14.

Indeed, if the interpretation put by the H gh Court or
by M. Mikherjee is accepted then the provisions of section
14 will have to be struck downas being violative of Arts.
14 and 21 of the Constitution of “India.

This Court has now wi dened the horizon of the concept
of liberty, as contained in Art. 21 so as to give the word
"procedure’ a very wide connotation. In -Maneka Gandhi v.
Union of India while detailing the attributes of 'a fair
trial as contenplated in Art. 21 this Court observed as
foll ows: -

"The principle of reasonabl eness, which legally as
wel |l as philosophically, is an essential elenent of
equality or non arbitrariness pervades Article 14 |ike
a brooding ommipresence and the procedure contenpl ated
by Article 21 nmust answer the best of reasonabl eness in
order to be in conformty with Article 14. It nust be
"right and just and fair" and not arbitrary, fanciful
or oppressive; otherwise, it would be no procedure at
all and the requirement of Article 21 would not be
satisfied."”

Thus, if we hold that s. 14 by wusing the word
"publication” deprives an accused of getting any copies of
the statement of witnesses or of the judgnment under s. 548
of the Code of Crimnal Procedure or Crimnal Rules 308 and
310 franed by the Calcutta High Court, then it -would be
difficult to uphold the constitutional validity of s. 14
because then t he procedure woul d becone extremel y
unr easonabl e harsh and prejudicial to the accused as a
result of which the case woul d have been tried according to
a procedure which was not in consonance with the provisions
of Art. 21 of the Constitution. This aspect of the natter
does not appear to have been considered by the Hi gh Court
per haps because Maneka Gandhi’'s case (supra) cane rmuch
| ater.
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M. Mikherjee submtted that if the accused is allowed
to have access to the statenents recorded by the police or
is given a copy of the statenent recorded by the Mgistrate,
then it wll amount to publication and will endanger the
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safety and security of the country because the accused or
the lawyer who is defending the accused may publish the
statenments or disclose the same to other persons. This
apprehension, in our opinion, is not well founded. The Act
itself takes particular care of such a situation because
under the provisions of s. 5 of the Act any person who is
found in possession or control of any docunent or
i nformati on and makes it public would also be deened to have
commtted an offence wunder that section and would be
prosecuted and entitled to a heavy penalty. This, therefore,
prohibits even the lawers from disclosing the evidence
outside the court. So far as the argunents and the
di scussion of the evidence inside the court is concerned, so
long as the proceedings —are in canera the danger of
publication is conpletely excluded.

The High Court had been rather bitter on the tria
Magi strate when it observed that he could compel the |awyer
to submt  his register. The observations made by the High
Court on the conduct of the Magistrate or on the | awer were
not at ~all called for because both of themwere doing their
duties according to law. On the view'that we have taken, the
Magi strate was fully justified in not conmpelling the | awer
to surrender his register which undoubtedly contained a part
of the privileged comunication and even if the |awer had
taken down the evidence in extenso for the |imted purpose
of using it to defend the accused or cross-examne the
wi t nesses, he could not be prevented from doing so, nor does
s. 14 contenplate or envisage such a course of action. The
Magi strate al so i'n. declining to give copies of the
statenments concerned to the accused, took an erroneous view
of s. 14 of the Act which, as we have al ready held, did not
debar the Magistrate from giving copies to the accused for
the purpose of his defence. Thus, we are satisfied that the
judgrment of the High Court under ~ appeal is vitiated by an
error of law and it has not correctly interpreted s. 14 of
the Act. Simlarly the earlier decision of the Calcutta High
Court in Superintendent and Renenbrancer of Legal Affairs,
West Bengal v. Satyen Bhowrik & Os. cannot be held to be
good | aw and must be overrul ed.

Thus on an overall consideration of the facts and
circunmstances of the case and a true-.interpretation of the
| anguage enployed in s. 14 of the Act, we reach the
fol |l owi ng concl usi ons: -

1. That s. 14 apart from providing that the
proceedings of the Court mnay be held in
canmera under the circunstances nen-
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tioned in the Section, does not! in any way
affect or override the provisions of the
Crimnal Procedure Code relating to enquiries
or trials held thereunder

2. That s. 14 does not in any way deprive the
val uabl e rights of the accused to get copies
of the statement recorded by the Magistrate
or statenents of witnesses recorded by the
police the docunents obtained by the Police
during the investigation as envisaged by
crimnal Rules 308 and 310 framed under the
Code of Crimnal Procedure by various High
Courts nor does s. 14 in any way affect the
right of the accused to get copies under s.
548 of the Code of Criminal Procedure.

3. That the opening words of s. 14 do not anount
to a non obstante clause but are nmerely in
the nature of an enabling provision reserving
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the inherent powers of the Court to exclude
the public fromthe proceedings if the Court
is of the opinion that it is just and
expedi ent to do so.

4. That there was absolutely no inpropriety on
the power of the Magistrate in not taking
action against the defence lawer for his
refusal to show his register because the
| awyer had rightly clained privil ege under s.
126 of the Evidence Act as the register
contained instructions given by the «client
whi ch being privil eged could not be disclosed
tothe Court. On a parity of reasoning we
find no inpropriety on the conduct of the
lawyer in refusing to show the statenent of
Wi t nesses recorded by the Court in extenso in
order to prepare hinself for an effective
cross-exam nation of the wi tnesses. Hence the
strictures passed by the H gh Court on the
Magi strate as - also on the Ilawer of the
def ence were, in our opi ni on, totally
unwar r ant-ed.

5. That if the l'awyer of the defence or staff of
the Court ~ or any one who was not excluded
fromthe hearing of the case nade any attenpt
to disclose the contents of the docunents or
the statenments of the witnesses, exposed
hi nself to a prosecution on a charge under s.
5 of ‘the Act.

For the reasons given above, we overrule the view of
the Hgh Court and the reasons given therefor that s. 14 of
the Act prohibits the giving of copies of the statenent
concerned to the accused or that the lawer is prohibited
fromtaking the statenents in extenso and had a duty to show
the sane to the court. W also overrule the view taken by
the H gh Court regarding the interpretation of s. 14 of the
Act .
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We do not agree with the Hi gh Court that the case should be
tried by some other Magistrate but. as lot —of tine has
el apsed, surely the Magistrate agai nst whose orders revision
was taken to the H gh Court nust have been transferred by

this time. Therefore, the case will now be inquired into by
a Magistrate who is available in the Ilight™ of -the
observati ons rmade by us. The appeal ~is disposed of
accordi ngly.

N. K. A
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