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ACT:

Crimnal Procedure Code 1973, S. 154 & Indian Pena
Code, S. 302-Trial for murder-Accused convicted by Sessions
Court-Acquitted by Hi gh Court-Interference by Suprene Court.

F.1.R -Pronptness in |odgi ng-Evidentiary val ue of.

Eye-wi t nesses- Rel at ed to deceased- Ant ecedent s of
guesti onabl e nat ur e-Scruti ny of evi dence by Court -
Met hodol ogy to be adopted.

Investigation O ficer-Failure to join respect abl e
persons of locality to wtness recovery of MO -Value of
such evi dence.

HEADNOTE:

The prosecution case agai nst t he Si'X accused
(Respondents) was that prior to the -incident in question
there was an altercation between the two deceased on one
side and the six accused on the other over trespass of
cattle of the accused persons on the |and of the deceased,
whi ch danmaged his cotton crop. On the day of the incident
when PW 2, PPW 3 and the two deceased were going by a
foot path, the six accused suddenly energed out of a field
and fired. The two deceased fell dead, while P.W 2 and 3
ran and escaped unhurt. P.W 2 reached the bus stand, picked
up his notor cycle parked at a shop and drove to the nearest
police station to |lodge the F.I.R

The Additional Sessions Judge found that one of the
accused had a strong nmotive to nmurder one of the deceased
because of an old feud and that on account of this ill wll,
some of the accused had a strong notive in joining hands
with the others to nurder the deceased, but that no notive
could be established for nmurdering the second deceased. He
also found that the fact that the F.1.R was | odged by P.W
2 with the ut nost pronptitude furni shed val uabl e
corroboration of his evidence and also disbelieved the

evi dence of the police Sub-Inspector (P.W 13). 1In the
result he convicted all the six accused under section 302
read with section 149 |.P.C. for mnurder of one of the

deceased and sentenced themto inprisonnent. In the case of
first accused however, he was sentenced to death for the
nmur der of one of the deceased.
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Al the accused appeal ed against their conviction and
sentence to the H gh Court which allowed the appeal and
rejected the reference. It rejected the evidence of the eye-
witnesses, PW 2 and P.W 3 on the ground that these
wi tnesses were closely related to the first deceased who was
the principal target of the accused and that it had not been
satisfactory established by the prosecution that the other
five accused had any notive to commit the nmurders in
guestion. It found that the prosecution story was highly
unnatural and that the presence of the two eye w tnesses
al ongwi th the deceased persons was un-

616

likely. It further held there was material inconsistency in
their testinony, as to when the first deceased and P.W 2
had left the hamet, and that the investigation of the case
conducted by the Sub-Inspector (P.W 13) did not inspire
confi dence.

In‘the appeal by the State to this Court it was
contended on behalf of the State that the reasoning of the
H gh Court ~was manifestly unsound, if not wholly perverse.
The fact that the F.1.R was lodged by PPW 2 wth utnost
pronptitude and all the nmaterial facts including the nanes
of the accused and of the w tnesses having been nentioned
therein, indicated that there was no time to concoct a false
story.

On behalf of the respondents it was submitted that the
acquittal could not be disturbed, as the reasons given by
the Hi gh Court could not be called perverse.

N

HELD : 1(i) The acquittal of respondent Nos. 1 and 2
are set aside and they are convicted under section 302 read
with section 34 Indian Penal Code for the murder of the
first deceased and sentenced to inprisonnent for life. The
benefit of doubt to the rest of the accused (respondents)
and their acquittal on all the counts maintained. [636 C D

(ii) Sufficient assurance of -the testinmony of P.W 2
and P.W 3 was avail able fromthe circunstantial 'evidence
regarding the participation of respondents Wasson Si ngh and
Mukhtar Singh in the nurder of deceased Hazara Singh. The
evi dence of the eye wtnesses therefore, could safely be
acted upon for convicting these respondents for the said
murder. [635 C- D

2. The reasons given by the H gh Court for holding that
P.W 2 was not an eye wtness of these two nurders are
utterly unsustainable. The reason that P.W 2 had succeeded
in escaping unhurt, or that there are discrepancies in the
statements of P.W 2 and P.W 3 as to whether they had gone
with the deceased on the very day of occurrence or a day
earlier was no ground for the conclusion that P.W 2 was not
in the conpany of the deceased or near about the scene of
occurrence when the two deceased were shot dead. [626 F-Q

3. Discrepancies in regard to collateral or subsidiary
facts or matters of detail occur even in the statenents of
truthful wtnesses, particularly when they are exam ned to
depose to events which happened | ong bef ore their
exam nation. Such discrepancies are hardly a ground to
reject the evidence of the w tnesses when there is genera
agreenment and consistency in regard to the substratum of the
prosecution case. [626H 627A]

In the instant case the occurrence took place on August
4, 1973, while P.W 2 and P.W 3 were examned at the tria
on December 27, 1974 i.e. seventeen nonths after the
incident. The trial court has rightly observed that PPW 2
was never cross-examned by the defence regarding his
wher eabout s and those of the deceased on the previous night.
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The nmere fact that P.W 2 did not mmke any purchase at
Amar kot could hardly be a reason to hold that his being in
the conpany of the deceased at the nmaterial tine was
i mprobabl e. [626G 627B]

4. PPW 3 is the brother and PPW 2 relation of the
deceased. All three were living together in the sane hani et
inthe fields. It is in the evidence of
617
these witnesses that the other accused are partynen of
respondent No. 1. It is further in evidence that sonetine
before the occurrence both the deceased and PW 2 were
arrested and handcuffed by a police Sub-Inspector on the
all egation that they were indulging in snmuggling and would
be liquidated. It was, therefore, not inprobable that this
trio consisting of first deceased, PPW 2 and P.W 3 were as
usual mnoving about or carrying on their activities together
Mor eover the deceased nust have known that Respondent No. 1
who was™ inimcally disposed towards him was at |arge on
bail. This was an ~added reason for this troika to nove
about for. their security, if not for anything else, in the
conpany of each other. [627C F]

5. (i) The High Court has not all dealt with the First
Informati on Report or the pronptitude with which it was
made. [ 628D

(ii) The towering circunstance which lends assurance to
the claim of P.W 2 that he was an eye-witness of the
occurrence is that the First Information Report was | odged
by him at the Police Station so pronptly ‘that he had
practically no tine to spin out a false story. The reason
enpl oyed by the H gh Court for disbelieving the version of
P.W 2 regarding his owning and going on a notor cycle to
the Police Station was mani festly unsound. The Sub-Ilnspector
P.W 13 was not questioned in cross exanmnation as to
whether or not PPW 2 had cone to the Police Station on a
notor cycle. He was, however, questioned as to what
transport he had used for going fromthe Police Station to
the scene of murders. The witness replied that he went on a
notor cycle upto Amarkot and fromthere went on foot to the
scene of occurrence. This explanation of P.W 2 regarding
the kacha path from Amarkot to the scene of occurrence,
bei ng non-notorable on the day of —occurrence, receives
inferential support fromthe fact appearing in the evidence
of PPW 13 that he had to cover the distance from Adda
Amarkot to the place of occurrence, on foot. [627H, 629E
628G 629A]

6. The conduct of the Investigation Officer (P.W 13)
indicates that he was not favourably disposed to the
deceased and P.W 2. A suggestion was also put to P.W 13 by
the Public Prosecutor that he had been wunfair in the
i nvestigation of the case and tried to favour the 3rd and
4t h respondent. The High Court found that the note in the
zimni was a fraudulent insertion. This being the case, Sub-
I nspector (P.W 13) would be least disposed to join hands
with PW 2 informant in preparing the First |Infornmation
Report, after deliberation with P.W 2 at the spot. [629F- H|

7. The opi nion of the nedical witness P.W 1
corroborates the version of PPW 2 in as nuch as the latter
has testified that the nurders took place at about 3.30 p.m
This means that the statenent of P.W 2 in the F.I.R was
made wi t hout undue delay, and, as such, furnished very
val uabl e corroboration of his testinmony at the trial in al
material particulars. [630B-C

8. (i) Both PW 2 and P.W 3 are related to the
deceased, and as such are interested w tnesses. Their
antecedents, also, are of a questionable nature. But their
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ant ecedents or nere interestedness was not a valid ground to
reject their evidence. Al that was necessary for the Court
was to scrutinise their evidence with nore than ordinary
care and circunspection with reference to the part or role
assigned to each of the accused. An effort should have been
made to sift the grain from the chaff; to accept what
appeared to be true and to reject the

618

rest. The High Court did not adopt this methodology in
appreciating their evidence. Instead it took a shortcut to
di sposal and rejected their evidence whol e-sal e agai nst al
the accused for reasons which are manifestly untenable.
[ 630E- G

(ii) Excepting for immaterial di screpanci es t he
evidence of P.W 2 and P.W_ 3 was consistent and their
presence at the tine and place of nurders was probable. Even
so, as a matter of abundant caution it will be safe to act
on their interested evidence to the extent to which some
assurance is comng forth from surroundi ng circunstances or
ot her evidence. [630H 631A]

9. The prosecution has proved that the respondent No. 2
had also a nmotive to participate in the nmurder of the second
deceased. This I|ends assurance to the testinony of PPW 2
and P.W 3 and strengthens the inference of guilt against
the said accused also. P.W 2's consistent testinony
corroborated by the F.1.R was sufficient to establish this
fact beyond doubt. [631H 632A]

10. It had ' been clearly “proved that two fired
cartridges were picked up fromthe scene of crine and seal ed
into parcels which were | ater deposited with'seals intact in
the Police Station. On the neno it is nentioned that these
fired cartridges were of 303 bore rifle. [632H]

11. There was substance in the observation of the tria
Judge that the investigation was biased in favour of the
accused. If that was so, the failure of PPW 13 to join with
hi m respectables of the locality was by itself no ground for
ruling out the evidence of the (discovery of the rifle,
altogether. The partiality of P.W 13 towards the defence,
rather assures the genuineness of the discovery. He was
| east disposed to ’'collaborate’ or - cooperate with the
relations of the deceased to procure this rifle from some
ot her source and then foist it on respondent Mikhtar Singh
The omi ssion on the part of this Investigating Oficer to
join with himsonme independent persons or respectabl es of
the locality to witness the recovery devalues that evidence
but does not render it inadm ssible. [634DF, H]

12. The circunstance of the recovery of the rifle (Ex.
P. 7) and the opinion of the Ballistic Expert that the enpty
cartridge (Cl) had been fired through the rifle though
feeble it nmight be-was relevant and furnished a  further
pointer to the participation of Mikhtar Singh- in the
comm ssion of Hazara Singh’s nurder by rifle-fire. [635B]

13. Although the investigation betrays a tilt in favour
of the accused, and P.W 13 nade a fraudul ent insertion.in
the zam ni to hel p Jogi nder Singh accused, it cannot be said
that the version of P.W 13, that when he went to the scene
of murders at 5.30 p.m he found Joginder Singh irrigating
his nearby fields at a distance of about 100 yards therefrom
and he interrogated himthere and then but did not think it
necessary to arrest himis necessarily fal se. The absence of
notive and the presence of Jogi nder Singh near the scene of
crime shortly after the nurders, engaged in nornal
agricultural activities does cast a doubt about his
participation in the comm ssion of these murders. [635 F-Q

14. PW 2 and P.W 3 have stated that they started
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running away from the spot, imediately after deceased
Hazara Singh was shot dead. The surroundi ng circunstances,
natural probabilities and the normal course of human conduct
619

al so suggest the sane inference, that i medi ately on seeing
Hazara Singh being shot down, these witnesses who were
following himran fast for their lives. Had they tarried for
a while at the scene of the nurder, it woul d have been too
late for themto escape unhurt. |In such a situation, when
they were being pursued by persons arnmed with fire-arnms,
they could if at all they turned and | ooked behi nd have only
a fleeting glinpse in the distance of the assailants of
Resham Si ngh deceased. That is why P.W2 is not consistent
in his statements as to which of the accused had fired at
hi m when he was running away for his life. Mreover it has
not been established that any of the six accused had any
notive, whatever to nmurder Resham Singh deceased. [635H
636C]

JUDGVENT:

CRI M NAL APPELLATE JURISDICTION: Crimnal Appeal No.
499 of 1976.

Appeal by Special Leave fromthe Judgnent and Order
dated 22-7-1975 of the Punjab & Haryana H gh Court in
Crimnal Appeal No. 166/75 and Murder Reference No. 10/75.

O P. Sharma and M S. Dhillon for the Appellant.

R K. Jain for Respondents Nos. 1 and 3 to 6.

R K. Kohli and R.C._ Kohli for the conplainant.

The Judgrment of the Court was delivered by

SARKARI A, J.- This appeal by the State of Punjab is
directed against a judgnent, dated July 22, 1975, ' of the
Hi gh Court of Punjab and Haryana, whereby the appeal of the
respondents (hereinafter referred to as the accused) was
accepted and they were acquitted of the doubl e-nmurder charge
agai nst them The prosecution story narrated by Resham Si ngh
(P.W 2), who clainms to be an eyew tness of the occurrence,
runs as follows.

Resham Singh (P.W2) used to live with his brother-in-
| aw, Hazara Singh deceased, in a hamlet in the fields
outside the habitation of village Cheema. One Ajit Singh of
vill age Dhual was nurdered, and Wassan Si ngh accused and his
party-nmen were tried therefor. At the trial, Hazara Singh
deceased appeared as an eyewi tness of that nurder. The'tria
court convicted Wsson Singh and his conpanions in that
case. They went in appeal to the H gh Court. Pending the
appeal the High Court enlarged Wasson Si ngh accused on bail
The occurrence nowin questionin the instant . case / took
pl ace when Wasson Si ngh was on bai l

The Iands of Avtar Singh, Mikhtar Singh and Harbhaj an
Si ngh accused (respondents) adjoin the | ands of Hazara Singh
deceased. Three or four days prior to the incident in
guestion, the cattle of these accused persons trespassed on
the land of Hazara Singh and danmaged his cotton crop.
Ther eupon, a sharp altercation took place
620
bet ween Hazara Singh and Resham Singh on one side and
Har bhaj an Si ngh and Mukhthar Singh on the other. Gajjan
Singh son of Gopal Singh resident of the village interceded
and pacified the parties. Joginder Singh accused respondent
is the brother of Mkhtar Singh accused respondent while
Har bhaj an Si ngh Respondent is their first cousin. Mikhtar
Si ngh and Har bhaj an Si ngh accused are all eged to be partyman
of Wasson Si ngh.
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On August 4, 1973 at about 3.30 p.m, Resham Singh
(P.W2). Resham Singh (deceased) son of another Hazara Singh
and Hazara Singh deceased were proceeding by the foot-path
fromthe Bus Stand Amarkot to their hamet. On the way
Bachan Si ngh, brother of Hazara Singh, net them and
proceeded al ong with them Wen they reached near the fields
of Jarmaj Singh Sarpanch of Mhnmodpura, all the six
accused, nanely, Wisson Singh, Baj Singh, Mja Singh
Jogi nder Singh, Mikhtar Singh and Harbhajan Singh energed
fromthe sann crop and cane to the bank of the watercourse
Baj Singh was armed with a pistol and the other five accused
were armed wth rifles. Wasson Singh, Joginder Singh and
Mukhtar Singh fired their rifles at Hazara Singh. The rifle
shots hit Hazara Singh on the left side of his head, and he
dropped dead. Resham Singh (P.W2), Bachan Si ngh and Resham
Si ngh deceased started running towards the ploughed fields.
Mej a Singh, Harbhajan Singh and Baj Singh chased them Meja
Si ngh and Harbhajan Singh encircled Resham Singh deceased
and shot 'himdead with rifle-shots. Baj Singh chased Resham
Singh (P.W- 2) and Bachan Singh (P.W 3) and fired at them
with his pistol. Wen these two were runni ng away, the other
two accused also fired at them Resham Singh and Bachan
Si ngh, however, succeeded in escaping unhurt. Resham Singh
(P.W 2) imediately reached the Bus Stand Amarkot, picked
up his notor-cycl e/ 'which was |ying there at a shop and drove
fast to Police Station Valtoha, where  he | odged the First
Information Report (Ex. PE) at 4:30 p.m Police Sub-
| nspect or Bi shanmbar 'Lal recorded the report of Resham Si ngh
and sent a copy of the sane as a special report to the
superior officers, including the Judicial Mugistrate, First
Class at Patti, who received the copy of the F.1.R at 6.30
p.m, on the same day. Wiile running away fromthe spot
Resham Singh (P.W 2) had left behind his shoe (Ex. P-1)
near the scene of nurders.

Sub- I nspect or Bashanbar Lal reached the scene of
occurrence at 5.30 p.m and started investigation. He
prepared the inquest reports regarding the deaths of Hazara
Singh and Resham Singh deceased persons. He also'took into
possessi on bl ood-stained earth
621
and other relevant articles |lying near the two dead-bodi es.
He found two enpty <cartridge cases at the scene of Hazara
Singh’s nmurder. He took theminto possession and seal ed them
into a parcel. He also seized two pairs of shoes |ying at
the spot.

After hi s arrest, Mukht ar Si ngh accused was
interrogated by the Investigating Oficer on August 31
1973. After making a statenent, Mikhtar Singh accused, in
the presence of witnesses, |ed the police to the discovery
of the rifle (Ex. P-7) and sone live cartridges. The 'rifle
and the enpty cartridges earlier found at the scene of crine
were sent to the ballistic expert for examnation and
opi nion. After examnation, the ballistic expert of the
Forensi c Science Laboratory, Chandigarh, reported (vide Ex.
P. 9) that the 303 fired cartridge, marked C, had been fired
through the 303 rifle narked ‘A by him But no definite
opi nion could be given regarding the |I|inkage of the fired
cartridge marked C, with the 303 rifle marked ‘A due to
| ack of sufficient individual characteristic marks on C2.

Jogi nder Singh accused was arrested on August 24, 1973
and Baj Singh accused on Decenber 18, 1973. The post nortem
exam nati on of the dead-body of Resham Singh was perforned
by Dr. Cursharan Kaur on August 5, 1973 at 8 a.m The Doctor
found five gun-shot injuries on his body. Two of these were
wounds of entry, with everted margins on the back of the
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| eft chest. No charring was present on any of these gun-shot
wounds. The death in the opinion of the Doctor was due to
shock and haenorrhage resulting fromgun-shot injuries on
the chest which were sufficient to cause death in the
ordi nary course of nature.

On the same day, Dr. @Qursharan Kaur conducted the
autopsy on the dead-body of Hazara Singh and found four
fire-arminjuries, two of which were wounds of entry and two
were wounds of exit. Al these injuries were on the skull
They involved fracture of the skull and damage to the brain
These injuries had been caused with firearm and were
sufficient to cause death instantaneously, in the ordinary
course of nature.

At the trial, the main-stay of the prosecution was the
testinony of the two eye-w tnesses, Resham Singh (P.W2) and
Bachan Singh (P.W3).

Exami ned under Section 342, C.P.C, Wsson Singh
accused admitted that he along with others was tried for the
nurder of ~ Ajit Singh of village Dhual and Hazara Singh
deceased ‘had appeared agai nst himas eye-witness of that
nmurder; and that he (Wasson Singh) - was convicted by the
Court of Session, but had been rel eased on bai
622
pending his appeal in the Hi gh Court. He denied the rest of
the prosecution case and stated that he had been falsely
inplicated by the relations of Ait  Singh deceased on
suspi cion; and that on the day of occurrence, he was working
as a Conductor on a truck at Muzaffarnagar

The plea of Baj = Singh was one of plain denial of the
prosecution case. He stated that his brothers Punjab Singh
Nari nder Singh and Bagi cha Singh had been prosecuted for the
nmurder of one Puran Singh who was a relation of Bachan Singh
(P.W3); that Punjab Singh and his conpani ons were acquitted
in that case. Baj Singh added that he used to |ook after the
defence of the accused in Puran Singh's nurder case; and
that on account of this, he had been falsely inplicated. He
further stated that at the tine of occurrence, he was
residing in U P.

Mej a Singh accused, also, denied the prosecution case.
He stated that one Balkar Singh of Village Wan had been
murdered. He (Meja Singh) used to | ook after the defence of
Jarnail Singh (his wife's brother, who was being tried for
the nmurder of Balkar Singh; that on account of this, the
relation of the said Balkar Singh had, in connivance with
the conpl ai nant party, falsely inplicated himin-the instant
case. The remmining accused, also, denied the circunstances
appearing in evidence agai nst them

The | earned Additional Sessions Judge, Amritsar, . who
tried the case agai nst these six accused persons, found that
Wasson Singh had a strong notive to nurder Hazara /Singh
deceased, because the latter had appeared as an eye-w tness
agai nst Wasson Singh in Ajit Singh’s nurder case. The tri al
Judge further accepted the prosecution evidence in regard to
the fact that a few days before this occurrence in question
there was a: quarrel between Hazara Singh deceased and
Resham Singh (P.W 2) on one side and Mikhtar Singh, and
Har bhaj an Si ngh accused on the other, when the cattle of the
accused had trespassed on the land of the deceased and
damaged his cotton crop; and that on account of this ill-
will, Joginder Singh, Mikhtar Singh and Harbhajan Singh
accused had a sufficient notive to join hands with Wasson
Si ngh accused to murder Hazara Singh deceased. The tria
Judge further found that the prosecution had failed to
establish the exact nature of the notive which nm ght have
actuated Meja Singh and Baj Singh to nmurder Resham Singh
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deceased. The trial Judge further held that the F.1.R which
had been |odged by Resham Singh wth great pronptitude at
Police Station Valtoha, which was about three nmiles fromthe
pl ace of occurrence, furnished val uabl e corroborati on of the
evi dence of Resham Singh (P.W 2).

623

He accepted the evidence of Resham Singh and Bachan Singh

He further found that Sub-Inspector Bishanbar Lal had tried
to favour Joginder Singh accused by fabricating a note in
his zimni at some subsequent stage. This note is to the
ef fect, that Jogi nder Singh was, in fact, present irrigating
his nearby fields and he joined the police investigation on
the very day of occurrence and had renmmined with the police
till the investigation by the Deputy Superintendent of
Police. The trial Judge dishbelieved the plea of alibi set up
by Meja Singh accused. In_  the absence of independent
evidence, the trial Judge was unable to hold fromthe bare
testinony of Bishanber Lal, Sub-Inspector, that the rifle
(Ex. P-7) 'had been recovered from Mikhtar Singh accused. He,
however, ‘criticised the conduct of Sub-Inspector Bishanber
Lal in not sending the enpty cartridges found at the spot to
the ballistic expert of the Forensic Laboratory, Chandigarh

with due pronptitude. In the result, the trial Judge held
that Wasson Singh, ‘Jogi nder Singh and Mikhtar Singh accused
had fired their rifles at Hazara Singh deceased, and had
caused his death. /He therefore, convicted these three
accused for the substantive offence under Section 302, Pena

Code. He further held that the conmon object of the unlawfu

assenmbly constituted by the six accused was to nurder Hazara
Si ngh deceased. He therefore, further convicted all the six
accused under Section 302 read with Secti on 149, Penal Code,
for the murder of Hazara Singh. The trial Judge found that
the murder of Resham Singh did not appear to have been
caused in prosecution of the conmon object of the said
unl awful assenbly. He therefore, convicted Baj Singh, Mja
Singh and Harbhajan Singh accusedonly under Section 302
read with Section 34, Penal Code, for the nurder of Resham
Si ngh deceased and sentenced each of themto inprisonnent
for life and a fine of Rs. 200/-. |n respect of the murder
of Hazara Singh, Wasson Singh was sentenced to death, while
each of the other five accused were sentenced to
i mprisonment for life and a fine.

The trial Judge referred the case to the H gh Court for
confirmation of the death sentence of Wasson Singh. Al the
accused, also appeal ed agai nst their ~conviction and
sentences. The Hi gh Court allowed the appeal, declined the
reference and rejected the evidence of the eye-wtnesses,
Resham Singh (P.W 2) and Bachan Singh (P.W 3), for these
reasons:

(i) Both these witnesses are closely related to the
deceased Hazara Singh, who was the principal target of the
accused.

(ii) (a) Excepting in the case of Wasson Singh who had
undoubtedly a grudge agai nst Hazara Singh deceased, it has
not been
624
sati sfactory established by the prosecution that the other
five accused had any notive to commit the nmurders in
qguesti on.

(b) Gajjan Singh, who is said to have interceded and
pacified both the parties at the time of the alleged quarre
over cattle trespass, three or four days prior to the
occurrence, between Mukhtar Singh and Harbhaj an Singh on one
hand and Hazara Singh deceased and Resham Singh (P.W 2) on
the other, has not been exam ned by the prosecution.
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(c) There was no nention about this earlier incident in
the statement of Bachan Singh (P.W 3) before the police
during investigation.

(iii) Both Resham Singh and Bachan Singh, P.W. had
earlier been involved in cases of serious crine, and Bachan
Singh was admttedly registered as a bad character with the
Police. On account of their antecedents, Resham Singh and
Bachan Si ngh do not appear to be reliable people.

(iv) The prosecution story is highly wunnatural. The
presence of these two eye-w tnesses along with the deceased
persons was unlikely. Had these w tnesses been with Hazara
Si ngh deceased, they would have been the target of attack
after Hazara Singh was killed and not Resham Si ngh deceased
agai nst whom the accused had no grudge.

(v) Hazara Singh deceased, Bachan Singh and Resham
Singh, P.W., all adnmittedly reside in the hanml et of Hazara
Si ngh deceased, and if they had to go to Amarkot for making
pur chases, they woul d have in all probability gone together
Bachan Singh’s version, that he had gone to Amarkot to make
enquiries regarding the availability of diesel and on his
return journey in the way, nmet and joined the conpany of his
brot her Hazara Singh deceased, and his conpani ons, was not
bel i evabl e, because there was no need for Bachan Singh to
have gone to Amarkot for the purchase of diesel as he could
have asked Hazara Singh to nake the necessary enquiries.

(vi) There is a material inconsistency in the testinony
of the two eye-witnesses as to when Hazara Singh deceased
and Resham Singh (P.W 2) had left their behak (hanlet).
Fromthe statenent of Resham Singh (P.W 2), it appears that
fromtheir behak they had gone to Amarkot that very day for
purchasing cloth and on_ the return journey they net Bachan
Singh. As against this, the story told by Bachan Singh is
that a day earlier Hazara Singh deceased and Resham Si ngh
P.W had left their behak for sonme unknown destination and
that a day later they had nmet himat the adda, after their
departure from the behak the previous day. This  version
conpletely belies the version of 'Resham Singh (P.W 2) that
they had left their behak
625
in order to make purchases of cloth and other articles.

(vii) Another odd feature brought out fromthe evidence
of Resham Singh (P.W 2) is the presence of notor-cycle at
Amarkot on that day. It is surprising that he coul d afford
to maintain a motorcycle fromthe neagre income that  he
would have got from his 5 or 6 acres of land. His
expl anation as to why he left the nmotor-cycle at Amarkot, is
al so not convi nci ng.

(viii) The investigation of the case conducted by the
Sub- I nspector Bishamber Lal (P.W 13) does not inspire
confi dence.

(a) The evidence relating to the recovery “of  enpty
cartridges (vide Ex. P.G) and pair of shoes fromthe spot
near the dead-body of Hazara Singh, was not reliable,
because P.W 13 did not nention about the presence of these
articles in the inquest report (Ex. PDZ).

(b) Though the enpty (crinme) cartridges recovered from
the spot were sent to the ballistic expert earlier, they
were returned to the Police Station on the plea that the
test cartridges had not been sent along with those enpti es.
"Even if it was so, there was no need of sending the crinme
cartridges to the Police Station, as the test cartridges
could be sent for through a separate letter. 1In this
situation, the suggestion that the crinme cartridge had been
later on fired through rifle (Ex. P7) when it was recovered
cannot be consi dered i nprobabl e".
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(ix) "On arrival at the scene of the incident, P.W 13
found Jogi nder Singh accused at a distance of about 100
yards irrigating his field. According to Bishanber Lal, he
interrogated Joginder Singh there and then, but did not
arrest him |If Joginder Singh accused had been found near
the scene of the crime within a short tine, engaged in his
normal activities, his participation in the crine wuld be
hi ghly i nprobabl e".

Learned counsel for the appellant vehenmently contends
that the reasoning of the High Court is manifestly unsound,
if not wholly perverse. Great enphasis has been laid on the
fact that the First Information Report, in this case was
| odged by Resham Singh (PW2) with utnbst pronptitude, and
even its copy had reached the Magistrate at about 6 or 6-30
p.m at Patti, on the sane day. In the First Information
Report, proceeds the argunent, all the mterial facts
i ncludi ng the names of the accused and of the witnesses have
been nentioned It is  submtted that since this F.I1.R was
made without ~delay in circunstances in which the informant
had no tine to concoct a false story, it furnished val uabl e
corroboration of the evidence of Resham Singh (P.W 2), and
made his evidence safe enoughto be
626
accepted. It is further maintained that in the first place,
the prosecution had~ est abl i shed t hat = Mukht ar Si ngh
Har bhaj an Si ngh and Jogi nder Singh had al so a notive to join
hands with Wasson Singh to nurder Hazara Si ngh deceased, and
that even if it was held that such notive on the part of the
conpani ons  of WAsson Si ngh accused had not been
substanti ated-as the Hgh Court has held-then P.W. 2 and 3
had also no motive or-aninus to falsely inmplicate them
Counsel have criticised the failure off the H gh Court to
di scuss the value and effect of the F/I.R 1odged by P.W 2.
It is enphasised that the circunstance that the F.I. R was
made wi t hout del ay was a_Ccircumnstance of paranount
i mportance in eval uating Resham  Singh’'s evidence in
particular and the prosecution evidence in general. It is
argued that the om ssion on the part of the Hi gh Court to
deal with and discuss the F.I.R has caused serious
aberration in its approach and vitiated its appreciation of
the evidence of the eye-w tnesses.

On the other hand, Shri R K. Jain, learned counsel for
the respondents, has submitted that since the reasons given
by the High Court in support of the acquittal of the accused
cannot be called perverse, this Court should not, in keeping
with its practice, disturb the acquittal ‘even if it feels
inclined to hold that the view of the evidence taken by the
trial court is also reasonable. Shri Jain has further tried
to support the reasoning of the H gh Court.

We have carefully considered the contentions canvassed
on both sides. W are also not unmindful of the fact that we
are dealing wth an appeal against an order of acquittal in
a doubl e-nmurder case. Even so, we find that the reasons
given by the Hi gh Court for holding that Resham Si ngh (P.W
2) was not an eye-witness of these nurders, are utterly
unsust ai nabl e. The nere fact that Resham Singh (P.W 2) had
succeeded in escapi ng unhurt, or t hat there are
di screpancies in the statenents of Resham Singh (P.W 2) and
Bachan Singh (P.W 3), as to whether they had gone to
Amar kot with Hazara Singh deceased on the very day of
occurrence or a day earlier, was no ground for junping to
the conclusion that PW 2 was not in the conpany of the
deceased or nearabout the scene of occurrence when Hazara
Si ngh and Resham Si ngh were shot dead.

The occurrence took place on August 4, 1973, Wile
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Resham Singh (P.W 2) and Bachan Singh (P.W 3) were
examined at the trial on Decenber 27, 1974, that is to say,
17 months after the incident. Such discrepancies in regard
to collateral or subsidiary facts or matters of detail occur
even in the statements of truthful w tnesses, particularly
when they are examined to depose to events which happened
| ong before their exam nation. Such discrepancies are
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hardly a ground to reject the evidence of the w tnesses when
there is general agreement and consistency in regard to the
substratum of the prosecution case. As rightly observed by
the trial court, Resham Singh (P.W2) was never cross-
exam ned by the defence  regarding his whereabouts and that
of Hazara Singh deceased on the previous night. The nmere
fact that P.W 2 did not nmake any purchases at Amarkot could
hardly be a reason to hold that his being in the conpany of
Hazara Si ngh deceased at the material time, was inprobable.

It is comopn ground that there was no | ove-1lost between
Wassan Si ngh -appellant and Hazara Singh deceased. Wassan
Si ngh, though convicted by the trial court for the nurder of
Ajit Singh, was released on bail by the H gh Court pending
his appeal. P.W 3 is the brother and P.W 2 a relation of
the deceased. All these three were living together in the
sane hamet in the fields. It is in the evidence of these
wi tnesses that the other accused are partynen of Wasson
Singh. It is further in evidence that sonetinme before the
occurrence both Hazara Singh and Resham Si ngh, (P.W 2) were
arrested and handcuffed by Darshan Singh,  Police Sub-
I nspector on the allegation that they were indulging in
smuggling and would be  |iquidated. Both of them however,
escaped and appeared with handcuffs on before the Deputy
Honme M nister and conplained against the Police Sub-
I nspector. Both were prosecuted for smuggling betel |eaves
across the border. It was therefore, _not inprobable that
this trio consisting of Hazara Singh deceased, P.W 2 and
P.W 3 was, as wusual, moving about or carrying on their
activities together. Mdreover, the deceased Hazara 'Singh
nmust have known that Wasson Singh accused who was ininmically
di sposed towards him was at large on bail. This was an
added reason for this troika to nove about for their
security, if not for anything else, in the conmpany of each
ot her.

Nor could P.W Bachan Singh’'s presence at the scene of
crinme be discounted and his evidence discarded nerely on-the
score that there was no necessity for himto go to Amarkot
for enquiring about the availability of diesel:

There is one towering circunstance which goes a |ong
way to |end assurance to the claimof P.W 2 that he was an
eye-wi tness of the occurrence. It is that the F.1.R  (Ex.
P.E.) was |lodged by him at Police Station Valtoha, so
promptly that he had practically no tinme to spin out a fal se
story.
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The learned trial Judge has accepted, and rightly so,
the sworn testinony of Resham Singh (P.W 2) and Sub-
| nspect or Bi shamber Lal (P.W 13), who was then Station
House Officer, Valtoha, to the effect, that the F.I1.R (Ex.
P.E.), was recorded in the Police Station at 4.30 p.m
Police Station Valtoha is three mles from Bus Stand
Amar kot. According to Resham Singh, the occurrence took
pl ace at about 3.30 p.m On seeing the occurrence and after
eluding the pursuit, Resham Singh, as he says, ran to Adda
Amar kot through the fields covering a distance of about one
kilometre. According to P.W 2, his notor-cycle was |ying at
a shop in Amarkot. He picked up his notor-cycle fromthere
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and drove to the Police Station, Valtoha and w thout |oss of
time lodged the first information, there. The endorsenent on
Ex. PE, bears out that the copy of the First Information was
in the hands of Shri K K. Garg, Judicial Magistrate, First
Cass, Patti, at 6.30 p.m This circunstance assures the
truth of the prosecution evidence on the point that the
First Information Report was nade by Resham Singh (P.W 2)
at the Police Station at 4.30 p.m, that is within two hours
of the occurrence without undue delay. The |earned Judges of
the H gh Court have not at all dealt with the F.I1.R or the
promptitude with which it was made. They doubted Resham
Singh’s version that from Amarkot he went on his own notor-
cycle to Valtoha Police Station. The argunment enpl oyed by
the Hgh Court is that Resham Singh owned only four or five
killas of land, and could not acquire and maintain a notor-
cycle from the income of his petty holding. However, this
was not the defence case. |In cross-exam nation, the defence
t hensel ves, brought out and tried to establish that he was
earning by snuggling betel or other things to Pakistan.
Thus, according to the own showing of the defence, P.W 2
had a source of income other than his agricultural income.
It was, therefore, nothing inprobable if Resham Singh owned
a notor-cycle.

Sub- I nspect or Bi shanber Lal (P.W 13) was not
guestioned in cross-exam nation as to whether or not Resham
Singh had come to the Police Station on a notor-cycle. He
(P.W 13) was however, questioned as to what transport he
had used for going fromthe Police Station to the scene of
murders. The wtness replied that he went on a notor-cycle
upto Amarkot and from there went on foot to the scene of
occurrence. Resham Singh stated that since it had recently
rained, the kacha path fromAnmarkot to their hamlet in
vill age Ban, had becane nuddy and unsafe for riding a notor-
cycle because of the high risk of skidding. That was why,
the witness had left the notor-cycle at Adda Amarkot with a
shopkeeper.
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It may be noted that the occurrence took place on August 4,
1973 when the rainy season would be in full swing: This
expl anati on of Resham Singh (P.W 2) regarding the kacha
path from Amarkot to the scene of occurrence, ~being non-
notorable on the day of occurrence, receives inferentia
support fromthe fact appearing in the evidence of Bishanber
Lal (P.W 13), that he had to cover the distance from Adda
Amarkot to the place of occurrence, on foot. ~ Thus, the
reason enployed by the H gh Court for disbelieving the
versi on of Resham Singh (P.W 2) regarding his owning and
going on a notor-cycle from Amarkot to Police Station
Val t oha was mani festly unsound.

It was argued before the trial court on behalf of the
accused that the occurrence mght have taken place at about
2 p.m when Resham Singh (P.W 2) was about 400 or 500 yards
away in his hanlet, and that on hearing the report of gun-
fire he was attracted to the scene of crime, and he having
seen the dead-bodies |lying there, went home, took his notor-
cycle and then drove to the Police Station Valtoha and
brought Sub- I nspector Bi shanber Lal to the scene of
occurrence and the Sub-Ilnspector prepared the F.1.R at the
spot after deliberation with Resham Singh and others. This
contention was rightly rejected by the trial court. As
observed earlier, since it had rained a day prior to the
occurrence, the kacha path from Amarkot to the scene of
occurrence and to the haml et of the deceased nust have been
nmuddy and slippery. Therefore, the very suggestion that from
village Ban to Amarkot and thereafter to Valtoha, Resham
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Si ngh went on his notor-cycle, was inprobable.

Moreover, from the conduct of the Investigating
O ficer, Bishanber Lal, it appears that he was not
favourably di sposed towards the deceased and the infornant.
I ndeed, a suggestion was put to Bishanber Lal (P.W 13) by
the Public Prosecutor, that he has been wunfair in the
i nvestigation of the case and tried to favour Jogi nder Singh
and Meja Singh accused. The learned trial Judge found that
the investigation conducted by Sub-Inspector Bishanmber La
was biased in favour of Joginder Singh and Mja Singh
accused persons, and that the Sub-Inspector fraudently
interpolated a note in his zimni to help Joginder Singh
accused. The High Court ' has, also, found that this note in
the zimni was a fraudul ent insertion. This being the case,
Sub- | nspect or Bi shanber -~ Lal woul d be | east disposed to join
hands with Resham Singh informant in preparing the First
Informati on Report, after deliberation wth him(P.W2) at
the spot.
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Dr. ‘Qursharan Kaur (P.W 1) who perforned the post-
nortem exani nati on of the  dead-bodiies of Resham Singh and
Hazara Singh on August 4, 1973 between 8 a.m and 9 a.m
respectively, opined ‘that the tinme which elapsed between
these deaths and their post-nortem exam nation was about 18
hours. Thus, according to the Doctor’s opinion, also, the
deaths took place att about 2 or 3 p.m on August 4, 1973.
The opinion of the medical witness thus corroborated the
version of Resham Singh (P.W 2) ~in as much as the latter
has testified that the nurders took place at about 3.30 p.m
This nmeans, that the statenment of Resham Singh (P.W 2) in
the First Information Report - was nmade wthout undue del ay,
and, as such, furnished very valuable corroboration of his
testinony at the trial, in all material particular

If the presence of Resham Singh (P.W 2) and Dalip
Bachan Singh (P.W 3) at the time and place of nurders was
probable the further question would be, how far their
evidence could be safely accepted against each’ of the
accused persons ?

It is true that both these witnesses are related to the
deceased, and, as such, are interested wtnesses. Their
antecedents, also, are of a questionable nature. But their
antecedents or nere interestedness was not a valid ground to
reject their evidence. Persons with such antecedents are not
necessarily untruthful wtness. Nor nmnere relationship with
the deceased was a good ground for discarding their
testinony, when, as we have already held, their presence at
the scene of occurrence was probable. Al that was necessary
was to scrutinise their evidence with nore than ordinary
care and circunspection with reference to the part or 'role
assigned to each or the accused. An effort should have been
made to sift the grain from the chaff; to accept what
appeared to be true and to reject the rest. The Hi gh Court
did not adopt this methodology in appreciating ‘their
evidence. Instead, it took a short-cut to disposal, -and
rejected their evidence whol e-sal e agai nst all the accused,
for reasons which, as already discussed, are nanifestly
unt enabl e.

Keeping the principle enunciated above, we have
scrutinised the entire material on record wth particular
focus on the evidence of P.W2 and P.W3, against each of
the accused. Excepting the i materi al di screpanci es
consi dered earlier, the evidence of PW 2 and P.W 3 was
consistent, and their presence as already nentioned, at the
time and place of nurders was probable. Even so, as a matter
of abundant caution, it wll be safe to act on their
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to the extent to which sonme assurance is comng forth from
surroundi ng circunstances or other evidence.

The story narrated by the eye-w tnesses, Resham Si ngh
and Bachan Singh is that Wasson Singh, Mikhtar Singh and
Jogi nder Singh first fired a volley of rifle shots at Hazara
Si ngh deceased as a result of which he dropped dead at the
spot. The evidence of the Doctor who perfornmed the autopsy
on the dead-body of Hazara Singh is to the effect that there
were two bullet wounds of entry on the left side of the
head. These wounds were |ocated at a distance of 2-1/2 cns.
fromeach other. There were two corresponding wounds of
exit. There was no blackening or charring around these
wounds of entry. This ~indicates that these injuries were
caused by bullets fired -alnmost sinmultaneously from two
separate rifles froma distance beyond 6 feet. This nmeans at
| east the rifles fired by two of the three aforesaid accused
did find 'their mark, causing instantaneous death of the
deceased.' Now, both the courts bel ow have concurrently found
that Wasson Singh had a strong notive to nmurder Hazara Singh
deceased. This circumnmstance, by itself, is sufficient to
l end the necessary assurance to the evidence of Resham Si ngh
(P.W 2) and Bachan Singh (P.W 3) and make it a safe basis
for convicting Wasson Si ngh accused for the nurder of Hazara
Si ngh.

The trial court had accepted the evidence of Resham
Singh (P.W2) in regard to the quarrel over cattle trespass
that took place 3 ‘or 4 days prior to these nurders between
Mukht ar Si ngh and Harbhaj an Singh accused on one side, and
Hazara Singh deceased and P.W 2 on the other. This story
finds particular nmentionin the F.I.R~ (Ex: PE) which was
| odged by P.W 2 without undue delay. The High Court has
rejected this story about this previous quarrel 'on the
three-fold ground, namely: (a) Gajjan Singh who interceded
and pacified the parties has not been examned, (b) No
evi dence of the extent of dammge done to the crop or of any
conplaint made to village Panchayat has been produced, (c)
Bachan Singh (P.W3), did not nention about this earlier
incident in his police statenment. In-_our opinion, none of
these was a valid ground for rejecting the evidence  of
Resham Singh (P.W2) in regard to this incident. Resham
Singh’s consistent testinbny on this point corroborated by
the F.1.R (Ex. PE) was sufficient to establish this fact
beyond doubt. Thus, it was proved by the prosecution that
Mukht ar Si ngh accused had al so a notive to join Wasson Si ngh
accused in Kkilling Hazara Singh. The circunmstance that
Mukht ar Si ngh had al so a notive to participate in the nurder
of Hazar Singh deceased | ends assurance to the
632
testi nony of Resham Singh (P.W?2) and Bachan Singh (P.W3),
and strengthens the inference of guilt against the said
accused, al so.

It is in the evidence of Sub-Inspector Bi shanber Lal
(P.W13) that Mikhtar Singh was arrested on August 18, 1973
and on August 31, 1973 Mikhtar Singh accused, whil st under
Pol i ce custody, made a disclosure statenent in the presence
of Ajit Singh and Sardul Singh Constables, that he had kept
concealed a 303 rifle wth 5 cartridges wapped in a piece
on cloth in a bundle of reeds lying inside the courtyard of
his house at village Thathiwala and he could get the sane
di scovered. P. W 13 recorded that statenent (Ex. P 1).
Thereafter, the accused was taken to village Thathiwala
where he led the Sub-Inspector in the presence of Sardu
Singh and Ajit Singh Constables, to that bundle and got
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di scovered the rifle (Ex. P7) and the cartridges (Ex. P8 to
12) therefrom The Sub-Inspector prepared the sketch of the
rifle and the nemb (Ex. PM which was attested by the
af oresaid Constables. The rifle and the «cartridges were
sealed into parcels and were thereafter sent through
Constable Ajit Singh, with seals intact, to the Police
Station where they were received by the Mbharrir Head
Const abl e Natha Singh (P.W 10).

P.W 13 has also, stated that he had on August 4, 1973
on inspecting the scene of nurders, found two enmpty
cartridges (Ex.P3 and Ex. P4) from near the dead-body of
Hazara Singh. The witness took them into possession and
sealed theminto a parcel in the presence of Anokh Singh and
Gajjan Singh witnesses, and prepared the meno (Ex. PG . The
parcel containing the enpties was |ater deposited by the
Sub- I nspector, with seals-in_  tact, in the Ml khana of the
Pol i ce Station.

The evidence of  Sub-lnspector Bishanmber Lal, wth
regard to the seizure of the enpty (crine) cartridges from
the scene of occurrence on August 4, was supported by Anokh
Singh (P.W4) ~who is an attesting witness of the neno,
Ex. PG The witness is a resident of village Cheema. 1In
cross-exam nation, he reveal ed that these two fired
cartridges were |lying at* a distance of 1.5 karams (8 or 9
feet) from the dead-body of Hazara Singh. Nothing was
brought out in cross-examination to show ‘that the wtness
was in any way interested in the prosecution or was rel ated
to the deceased or had any ani mus against the accused. Thus,
it has been clearly proved that two fired cartridges were
pi cked up fromthe scene of ~crime and sealed into parcels
which were later deposited with seals intact in the Police

Station. In the nemo (Ex. PG, it is nmentioned that these
fired cartridges were of 303 bore rifle.
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Ajit Singh Mharrir Head Constable (P.W11l) swore in
his affidavit that on August 4, 1973, he received the seal ed
parcel of 2 enpty cartridges from Sub-Inspector Bishanber
Lal. The seals on the parcel renmmined intact so | ong as the
parcel remai ned in his custody.

Then, there are the affidavits of Avtar Singh Constable
(P.W 9) and Nat ha Singh Mharir Head Constabl e show ng that
on September 24, 1973, the sealed parcels containing the
rifle (Ex. P7) and the five live cartridges were sent
through P. W 9 to the Forensic Sci ence Labor atory
Chandi garh, who delivered the sane in the said Laboratory
with seals intact.

The evidence of P.W 13 regarding the discovery of the
rifle (Ex. P7) from Mikhtar Singh accused was fully
corroborated by Constable Sardul Singh (P.W 12). His cross-
exam nation reveals that Mukhtar Singh was interrogated in
the Police Station at 4-5 A°M when he nmade the st at enent
(Ex. PL), leading to the discovery of the rifle (Ex. P7).
Sub- I nspect or Bi shanmber Lal (P.W 13) has stated that the
seal ed parcel containing the enpty cartridges, that had been
found at the scene of crime, was sent to the Forensic
Sci ence Laboratory Chandigarh at a date earlier than the one
on which the parcel containing the rifle (Ex. P7) and the
five live cartridges was sent to the said Laboratory, but it
was returned with the objection that it should have been
sent along with the test cartridges. Consequently, this
parcel containing the enpties was again sent to the Forensic
Laboratory along with the seal ed parcel containing the rifle
(Ex. P7) and the Ilive cartridges recovered from Mikhtar
Si ngh accused.

In the Report (Ex. PQ of the Ballistic Expert (L. A
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Kumar) which was tendered in evidence and admitted w thout
objection, it is opined that the enpty (crine) cartridge,
marked Cl, had been fired through the rifle (Ex. P7).

In cross-exam nation, the defence suggested to P.W 13,
that he had purposely recalled the parcel containing the
enpty cartridges fromthe Forensic Science Laboratory for
creating evidence against the accused and he did so by
firing one cartridge through the rifle (Ex. P7). The oblique
suggestion was that the cartridge, marked Cl which in the
opinion of the Ballistic Expert had been fired through the
rifle (Ex. P7) was substituted for the original enpty
cartridge that had been found at the scene of nurder. The
Sub- I nspector enphatical l'y denied the suggestion. It was
further suggested to P.W 13 that the rifle (Ex. P7) had, in
fact, been handed over to the Police by the relations of the
deceased after procuring it fromsone source. This was al so
stoutly denied by P.W 13.
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The /| earned trial Judge di scarded this evidence
relating to the discovery of the rifle (Ex. P7) at the
i nstance of the accused, Mikhtar Singh, for the reason that
Sub- I nspect or Bi shanmber ~ Lal, for no good reason, had fail ed
to join respectables of  the locality to wtness the
di scovery of the rifle, and that he (P.W 13) "has tried to
be a defence witness rather than the investigating officer”.
The trial Judge accepted Anokh Singh’'s statenent regarding
the recovery of the two fired cartridges fromthe scene of
Hazara Singh's nurder on August 4, but he adversely
commented on the conduct of Bishanber Lal in delaying the
despatch of those crinme cartridges to the Forensic Science
Laboratory Chandigarh till after the recovery of the rifle.
He observed: "In all probability, Sub-1nspector Bishanmber
Lal wanted to help the accused by creating suspicion with
respect to the identity of the firing inpressions" (on the
enpties). For this reason, according to the trial Judge, the
ballistic evidence "will not  be corroborative evidence for
the prosecution.”

W agree with the trial Court that the investigating
officer did not deliberately join wth himrespectables of
the locality to attest the statenents (Ex. ~PL) made by
Mukht ar Singh, and to w tness the sub-sequent discovery of
the rifle (Ex. P7) at the instance of Mikhtar Singh. There
was substance in the observation of the trial Judge that the
i nvestigation was biased in favour of the accused. |f that
was so, the failure of Bishanber Lal (P.W-13) to join with
hi mrespectables of the locality was, by itself, no ground
for ruling out the evidence of the discovery of the rifle,
altogether. The partiality of Bishanber Lal  towards the
def ence, rather assures the genuineness of the discovery He
was | east disposed to 'collaborate’ or 'cooperate’ with the
relations of the deceased to procure this rifle  (Ex. P7)
fromsonme other source and then foist it on Mukhtar Singh

For the same reason, it is not possible to hold that he
recalled the sealed parcel containing the fired (crine)
cartridges from the Laboratory at Chandi gar h, for

substituting a cartridge fired through the rifle (Ex. P7) or
for fabricating evidence in support of the prosecution

Moreover, the parcel containing the two enpties nust have
been returned by the Director of the Forensic Laboratory on
his own initiative and not at the instance of the Sub-
I nspector (P.W 13).

The omission on the part of this investigating officer
to join with himsone i ndependent persons or respectabl es of
the locality to witness the recovery deval ues that evidence
but does not render it inadm ssible. Although a suggestion
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of "planting" the rifle, and fabricating the evidence of the
enpty cartridge (Cl) was put to Sub-Ilnspector Bishanber La
in cross-exam nation, no such allegation was
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made, nor any such plea was set up by Mikhtar Singh accused
when the evidence relating to the recovery of the two
enpties from the spot, the discovery of the rifle (Ex. P7)
at his instance and the opinion (Ex. PQ of the Ballistic
Expert was put to this accused in his examination under
Section 342, C. P.C. The circunstance of the recovery of
the rifle (Ex. P7) and the opinion of the Ballistic Expert
that the enpty cartridge (marked Cl) (found on August 4, at
the scene of murder) had been fired through the rifle (Ex.
P7),- though feeble it m ght be-was relevant and furni shed a
further pointer to the participation of Mukhtar Singh in the
comm ssion of Hazara Singh> s nurder by rifle-fire.

In sum sufficient assurance of the testinmony of PP.W 2
and P.W 3, was available fromthe circunstantial evidence
di scussed above, regarding the participation of Wasson Singh
and Mukht'arSi ngh accused in-the nurder of Hazara Singh. The
evi dence of the eyewi tnesses therefore, could safely be
acted upon for convicting Wsson Singh and Mikhtar Singh
accused-respondents for the nurder of Hazara Singh.

But such assurance of the evi dence of t hese
eyew tnesses was not avail abl e agai nst the remai ni ng accused
regardi ng either of the nmurders in question. Joginder Singh
accused adnmittedly was not present when the quarrel over
cattle trespass took place between Hazara Singh deceased and
P.W 2 on one side, and Mikhtar Singh and Harbhaj an Si ngh
accused on the other. It has neither been alleged nor proved
that Joginder Singh had any notive of his own to nmurder
Hazara Si ngh deceased. Although, the investigation betrays a
tilt in favour of the accused, and P.W 13 made a fraudul ent
insertion in the zimni to help Joginder Singh accused, it
cannot be said that the version of P.W 13 to the effect-
that when he went to the scene of nmurders at 5.30 P.M, he
found Joginder Singh irrigating ‘his nearby fields at a
di stance of about 100 vyards therefrom and he (P.W 13)
interrogated him there and then, but did not think it
necessary to arrest him-is necessarily false. The absence
of notive, and the presence of Jogi nder_ Singh near the scene
of crime shortly after the murders, engaged in norma
agricultural activities does cast a doubt about his
participation in the conm ssion of these nurders.

P.W 2 and P.W 3 have stated that they started running
away from the spot, immediately after Hazara Si ngh was shot
dead. The surrounding circunstances, natural probabilities
and the normal course of human conduct al so suggest the same
i nference, that
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i medi ately on seeing Hazara Singh being shot down, these
wi tnesses who were following Hazara Singh, ran fast for
their lives. Had they tarried for a while at the scene of
Hazara Singh’s murder, it would have been too late for them
to escape unhurt. In such a situation, when they were being
pursued by persons armed wth fire-arns, they could, if at
all they turned and |ooked behind have only a fleeting
glinpse in the distance of the assailants of Resham Singh
deceased. That is why, Resham (P.W 2) is not consistent in
his statements as to which of the accused had fired at him
when he was running away for his life. Mreover, it has not
been established that any of the six accused had any notive,
what ever, to nurder Resham Si ngh deceased.

For the foregoing reasons, we partly allow this appea
by the State, set aside the acquittal of Wassan Singh and
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Mukht ar Singh accused (respondents) and convict them under
Section 302 read with Section 34, Penal Code for the nurder
of Hazara Singh deceased and sentence each of them to
i mprisonnent for life. W would, however, accord the benefit
of doubt to the rest of the accused (respondents) and
maintain their acquittal on all the counts. Wasson Singh and
Mukhtar Singh shall surrender to their bail-bonds to serve
out the sentences inflicted on them

N. V. K. Appeal partly all owed.
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