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ACT:

Bonbay Rents, Hotel and Lodgi ng House Rates Control Act
1947- Sect i ons 5 and 5A and 28- Scope of - Excl usi ve
jurisdiction to try suits under the Act given to Court of
Smal | Causes-Parties, if could confer jurisdiction on a
arbitrator by agreenent.

HEADNOTE:

The respondent granted to the appellant "leave and
licence" for the wuse of their tw studios, machinery,
equi prent and certain other materials. Wth effect from
February 1, 1973 section 15A was -“inserted in the Bonbay
Rents, Hotel and Lodgi ng House Rates Control Act, 1947 under
whi ch any person who was in occupation of any prem ses on
February 1, 1973 as a licensee shall be deened to have
becone on that date a tenant of the landlord in respect of
the premises or part thereof in his occupation. The '|eave
and |licence’ agreenent was in force on that date

In April, 1979 the respondent purporting to termnate
the leave and licence’ agreenent called upon the appel lant
to hand over possession of the studios to the first
respondent. Inmediately thereafter the appellant filed a
suit for a declaration that the appellant was a nonthly
tenant of the two studios and other structures covered by
the agreenent.

In August, 1979 the appellant filed an application
under section 33 of the Arbitration Act for a declaration
that the arbitration clause in the ’'leave and licence
agreement was invalid and inoperative. The application was
di smssed by a single Judge on the ground that he had no
jurisdiction to determine the rights, if any, of the
appellant as a tenant. A Division Bench of the Hi gh Court
di smissed the appellant’s appeal against the order of the
single Judge on the ground that it was not rmmintainable
under section 39 of the Arbitration Act.

Allowi ng the first respondent’s application under
section 8 of the Arbitration Act the H gh Court appointed
the second respondent as the sole arbitrator.

I n appeal against the dism ssal of his suit and agai nst
the judgment of the H gh Court appointing the second
respondent as sole arbitrator it was contended on behal f of
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the appellant that under the 1947 Act the di spute between
the parties could only be resolved by the Court of Snall
Causes and that the jurisdiction of every other Court
i ncluding that of an arbitrator was excl uded.

On behalf of the first respondent it was contended that
the subject matter of '|eave and |licence agreenent was not
"premises’ within the neaning of that expression as defined
in the 1947 Act but the business as such and therefore the
provi sions of the Act were not attracted.

467

Al'l owi ng the appea
N

HELD : A building in which a person is licensed to run
a business is "prem ses" within the nmeani ng of sections 5(8)
and 5(8A), to which part Il of the Act is nade applicable by
section 6(1) notwthstanding the fact that the building is
not let as such. [474D

If the definitions of "premses let or given on |licence
for business",” "prem ses" and "licensee" are read together
it will . 'beclear” that even a building so constructed or
designed as to be capable of being used for running a
certain business only is "premses" within the meaning of
section 5(8) and section 5(8A) and does not cease to be
prem ses nerely because the building is capable of being
used for the particular business only 'or nerely because
machi nery or equi pnment nmust necessarily go alongwith the
building if it is to be used for the business. If "prenises"
did not, by definition, include a building given on |icence
but neant only a building which was let, it could perhaps be
argued that the expression 'prem ses’ would not take within
its stride a business let as a business, but the situation
i s changed by the inclusion of any building given on |licence
inthe definition of "premises" and by the deemng of a
licensee as a tenant under section 15A of the Act. A
licensee is not really a tenant but is a person deenmed to be
a tenant because of section 15A of the Act. [474 A- B]

Uttanthand v. S. M Lalwanii A/l.R 1965 S.C. 716 and
Dwar ka Prasad v. Dwarka Das Saraf, [1976] 1 S.C. R’ 277 held
i nappl i cabl e.

The 1947 Act applies to a licence to use a building
even if the building is to be wused necessarily and
si mul taneously along w th nmachinery and fixtures separately
licensed to be used. In such a situation there can be no
guestion of the licence to use the machinery and the licence
to use the building being dom nant and subsidi ary purposes
of the agreenent. [475 @

The argument that the agreenent was primarily a licence
to carry on the business of shooting films by using the
machi nery and equipnents listed in the agreenent and that
the licence to use the building was only a subsidiary
i ncident of the dominant purpose of the agreenent. is not
valid. The two studios given on licence would still be
prem ses given on |licence for business wi thin the nmeaning of
the Act so as to attract its protective provisions. [475 H]

The agreenent in the instant case is a conposite
agreenment which gave "leave and |icence" to use the studios
and other premises for producing films and to use the
machi nery and equi pnment for the same purpose. The licensors
parted with possession of the studios and the machinery in
favour of the licensees. Notw thstanding the fact that the
agreenment was a conposite one and the two |icences were to
operate "simultaneously and together" there could be no
gai nsaying the fact that the studi os and other prenises were
certainly given on licence for the business of producing
films. The parties thenselves were conscious that the
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licence granted by the licensor in favour of the |icensee
was in respect of the studios and other prenises and that
there was even a risk of the licence being construed as a
| ease. They were, therefore, anxious to enphasise that what
was granted was a licence and not a | ease. Both by reason of
section 28 of the 1947 Act and by reason of the broader
consi deration of public policy
468
the Court of Small Causes has and the arbitrator has not the
jurisdiction to decide the question whether the respondent-
licensor-landlord is entitled to seek possession of the two
studios and other premses together wth machinery and
equi pment fromthe appelllant-1icensee-tenant. [476 G H]
Section 28(1) of the 1947 Act positively confers
jurisdiction on the Court of Small Causes to entertain and

try any suit between, anong others, a licensor and a
licensee relating to the recovery of licence fee and to
deci de any application made under the Act and negatively
excludes /'the jurisdiction of any ot her Court from

entertaining and such suit, ~proceeding or application or
deal i ng with such cl ai mor question. [477 D E|

The schenme of the 1947 Act shows that the confernment of
exclusive jurisdiction on certain Courts is pursuant to the
soci al objective at which the legislation ainms. Public
policy requires that contracts to the /contrary cannot be
permtted. Therefore, public policy requires that the
parties cannot be pernitted to ~contract out of the
| egi sl ati ve mandate which requires certain kinds of disputes
to be settled by special courts constituted by the Act.
[477(F

Exclusive jurisdiction to entertain and try certain
suits, to decide certain applications or “to deal wth
certain clains or questions given to the Court of Snal
Causes does not necessarily nean-exclusive jurisdiction to
decide jurisdictional facts also. Jurisdictional facts have
necessarily to be decided by the Court where the
jurisdictional question falls to be decided and the question
may fall for decision before the Court of ~“exclusive
jurisdiction or before the Court of ordinary jurisdiction. A
suit by the landlord against the tenant for recovery of
possession of his premises on grounds specified in the Rent

Act will have to be brought in the Court of Small Causes
whi ch has been nade the Court of exclusive jurisdiction
[478 A-C

In the instant case the relationship between the
parties being that of licensor-landlord and Iicensee-tenant
and the dispute between themrelating to the possession of
the licensed-dem sed premses the Court of Small Causes
alone has the jurisdiction and the Arbitrator has none to
adj udi cate upon the di spute between the parti es.

Babul al Bhuranmal & Anr. v. Nandram Shivram & Os.
[1959] S.C.R 367, Raizada Topandas & Anr. v. Ms CGorakhram
CGokal chand [ 1964] 3 S.CR 214, Vasudev Gopal kri shna
Tamwekar v. The Board of Liquidators, Happy Hone Cooperative
Housing Society [1964] 3 S.C R 964 and Deccan Merchants
Cooperative Bank Ltd. v. Ms Dalichand Jugraj Jain & Os.
[1969] 1 S.C.R 887 referred to.

Chadha Motor Transport Co. (P) Ltd., Delhi v. R N
Chopra A I.R 1968 Delhi 75, and Basanti Cotton MIls v.
Dhingra Brothers, A l.R 1949 Cal. 684 approved.

The Court of Small Causes is not exer ci si ng
jurisdiction over any arbitration proceedings nerely because
the agreenment between the parties contains an arbitration
clause and the Court 1is asked to stay a proceedi ng before
itself. The jurisdiction under section 34 of the Arbitration
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Act may be exercised by the judicial authority before which
the proceedings are pending and not by the court which has
jurisdiction over the arbitration proceedings. This is clear
fromthe

469
| anguage of section 34 of the Arbitration Act. An
application under section 34 is not an arbitration

proceeding; nor is it an application arising thereout. The
bar under section 40 does not cone in the way of the Court
of Small Causes exercising jurisdiction under section 34 of
the Arbitration Act to stay proceeding pending before it.
[483 F-G

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Civil Appeal Nos. 1906-
1907 of1980.

Appeal s by Special Leave fromthe Judgnents and Orders
dated 12-11-1979 and 29-2-1980 of the Bonbay Hi gh Court in
Arbitration Petition Nos. 94/79 and 9/ 80.

Soli J. Sorabji, Talat Ansari and A. N Haksar for the
Appel | ant .

P. R Midul, P. H Parekh, Jushubhai and R N
Kar anj awal a for the Respondents.

The Judgrment of the Court was delivered by

CHI NNAPPA REDDY, J. The appellant Natraj Studies (P.)
Ltd., and the first respondent Navrang Studios, a firm
entered into an agreement on March 28, 1970, by which the
latter granted the fornmer "leaveand |icence” for the use of
their two studios and other prem ses described in list |
annexed to the agreenent and situated  at 194 Kurla Road,
Andheri Bonmbay, and the nmachineries, equipnments, property
setting materials etc. nentioned in list No. 2 annexed to
the agreement. Though the agreement was initially for a
period of 11 nonths it was extended fromtinme to tinme. By an
agreenment dated Novenber 5, 1972, ‘the original agreenment was
extended for a period of eleven nonths fromJanuary 1, 1973.
The 'leave and licence’ agreement was thus in force on
February 1, 1973, with effect from which date S.” 15A was
inserted in the Bombay Rents, Hotel and Lodgi ng House Rates
Control Act, 1947, by an anendrment (Maharashtra Act 17 of
1973). The effect of S. 15A was that any person who was in
occupation of any prem ses on February 1, 1973 as a |licencee
was deened to have becone, on that date, for the purposes of
the Act, a tenant of the landlord, in respect of the
prem ses or part thereof in his occupation. On April 28,
1979, the first respondent purported to termnate the ’|eave
and |icence’ agreenment and call ed upon the appellant to hand
over possession of the Studios to the first respondent.
| mredi ately, on May 8, 1979, the appellant filed Declaratory
Suit No. 2326 of 1979 in the Court of Small Causes, Bomnbay,
praying for a declaration that the plaintiff-appellant was a
nmonthly tenant of the two studios and all other structures
and open |and covered by the agreenment and for fixation of
standard rent and other reliefs. A witten statement was
filed by the first respondent contesting the suit. Pending
di sposal of
470
the suit an interimorder was made provisionally fixing the
rent as Rs. 11500 per nonth. On August 4, 1979, the

appel lant filed an application under S. 33 of the
Arbitration Act in the Bonbay Hi gh Court for a declaration
that the arbitration clause in the ’'leave and licence

agreement was invalid, inoperative etc. The application was
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di smssed by the Hgh Court on Novenber 12, 1979, by a
| earned single Judge on the ground that, he had no
jurisdiction to deternmine the alleged rights if any of the
appellant as a tenant. On January 21, 1980, the first
respondent filed an application under s.8 of the Arbitration
Act praying that the second respondent m ght be appointed as
the sole arbitrator to decide the disputes and differences
between the parties under the '|leave and |icence’ agreenent
dated March 28, 1970. On February 29, 1980, the High Court
all oned the application of the first respondent and
appoi nted the second respondent as the sole arbitrator. A
day earlier that is, on February 28, 1980, an appeal filed
by the appellant against. the judgnment and order dated
Novermber 12, 1979 of the learned single Judge was dism ssed
by a Division Bench of 'the H gh Court on the ground that it
was not naintainabl e under S.39 of the Arbitration Act. The
present two Civil Appeal's have been filed by the appell ant
against-the orders of° the H gh Court dated Novenber 12,
1979, and February 29, 1980.

Shri' Soli Sorabji and Shri Talat Ansari |earned counse
for the appellant submtted that the essence of the dispute
between the parties was the right to the possession of the
two Studios, that after the 1973 Anendnent to the Bonbay
Rents, Hotel and Lodgi ng House Rates Control Act, 1947, the
status of the appellant was at |least that of a ’'deened
tenant’, that under the schene of the Bonbay Rent, Hotel &
Lodgi ng House Rates Control Act, 1947, the di spute between
the parties could only be resolved by the Court of Snal
Causes and that every other Court”s jurisdiction including

that of an arbitrator was excluded. Shri Midual, |earned
counsel for the first respondent, argued that the subject
matter of the ’'leave and licence ~ agreenent was not

"premises’ within the neaning of that expression as defined
in the Bonbay Act but the business as such and, therefore,
the provisions of the Bonbay Rents, Hotel and Lodgi ng House
Rates Control Act were not attracted at all

For a clear appreciation of (the rival subm ssions, the
rel evant provisions of the Bonbay Rent, Hotel & Lodging
House Rates Control Act, 1947, nmay first be set out.

Section 5(4A) defines a licensee as follows:

"(4A) 'licensee’, in respect of any premnises or
any part thereof, nmeans the person who is in occupation
of the pre-

471
m ses or such part, as the case nay be, under a
subsi sting agreement for licence given for a licence
fee or charge; and includes any person in such
occupation of any premises or part thereof in a
buil ding vesting in or |eased to a cooperative housing
soci ety registered or deened to be registered under the
Mahar ashtra Co-operative Societies Act, 1960; but does
not include a paying guest, a nenber of a famly
resi ding together, a person in the service or
enpl oyment of the licensor, or a person conducting a
runni ng busi ness belonging to the |icensor, or a person
havi ng any accomodation in a hotel, |odging house,
hostel, guest house, «club, nursing honme, hospita
sanat ori um dharmashala, home for w dows, orphans or
i ke prem ses, marriage or public hall or Iike
prem ses, or in a place of amusenent or entertai nment
or like institution, or in any prenises belonging to or
held by any enployee or his spouse who on account of
the exigencies of service or provision of a residence
attached to his or her post or office is tenporarily
not occupying the prem ses, provided that he or she
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charges licence fee or charge for such prem ses of the
enpl oyee or spouse not exceeding the standard rent and
permtted increases for such prem ses, and any
additional sum for services supplied with such
prem ses, or a person having accomodation in any
prem ses or part thereof for conducting a canteen
creche, dispensary or other services as anenities by
any undertaking or institution; and the expressions
"licence', 'licensor’ and 'prenmises given on |licence
shal | be construed accordingly";
Section 5(8) defines prem ses as foll ows:
"(8) ’'prem ses’ neans-

(a) any land not being used for agricultura

pur poses,
(b) any building or part of a building let or
given.on |licence separately (other than a

farm bui I.di ng) incl udi ng-

(i) the garden, |\ grounds, garages and out-
houses, if  any, appurtenant to such
bui | di ng-or part of a building,

(ii) any furniture supplied by the landlord
for use in such building or part of a
bui | di ng,

(iii)yany fittings affixed to such building or
part of a building for the nor e
benefici al enjoynment thereof,

but does not include a roomor other accomodation in a

hotel or |odging house."
472

Section 5(8A) is as foll ows:

"(8A) 'premses let or ~-given on |licence for business’
i ncludes, and shall be deened always  to have included,
premises let or given on licence for the purpose of
practising any profession or carrying on any occupation
therein";

Section 5(11) defines tenant as follows: -

"tenant" neans any person. by whom or on whose account
rent is payable for any prenises and includes-

(a) xxx XXX XXX

(aa) xxx XXX XXX

(b) xxx XXX XXX

(bb) such licensees as are deenmed to be tenants
for the purposes of this Act by Section 15A

(c) xxx XXX XXX

W nmay add here that the definition of Jlandlord in
S.5(3) was suitably anended in 1973 so as to include 'in
respect of a licensee deened to be a tenant by S. 15A" ’'the
i censor who has given such |icence’

Sec. 6(1) provides:

"(1) In areas specified in Schedule I, this part
shall apply to premises let or given on |licence for
resi dence, education, business, trade or storage."

Sec. 15A which deenms certain |licensees in occupation of
prem ses on 1.2.1973 as tenants says:

"15A. (1) Not wi t hst andi ng anyt hi ng cont ai-ned
el sewhere in this Act or anything contrary in any other
law for the time being in force, or in any contract,
where any person is on the 1st day of February, 1973 in
occupation of any prem ses, or any part thereof which
is not less than a room as a licensee he shall on that
dat e be deened to have becone, for the purposes of this
Act, the tenant of the landlord, in respect of the
prem ses or part thereof, in his occupation

(2) The provisions of sub-section (1) shall not
affect in any manner the operation of sub-section (1)
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of section 15 after the date aforesaid.”
473

Sec. 28(1) which prescribes and prohibits the
jurisdiction of certain Courts says:

"28(1) Notwi thstanding anything contained in any
 aw and notwi t hstandi ng that by reason of the anount of
the claim or for any other reason, the suit or
proceedi ng woul d not, but for this provision, be within
its jurisdiction,

(a) in Geater Bonmbay, the Court of Small Causes,
Bonbay,

(aa) in any area for which, a Court of Snal
Causes is established under the Provincial Small Cause
Courts Act, 1887, such Court and

(b) elsewhere, the Court of the Cvil Judge
(Junior Division) having jurisdiction in the areain
which the prem ses are situate or, if there is no such
Cwvil Judge, the Court of the GCvil Judge (Senior
Di vi si on) having ordinary jurisdiction,
shal'l have jurisdictionto entertain and try any suit
or proceedi ng betweena |land-1ord and a tenant relating
to the recovery of" rent or possession of any prenises
to which any of = the provisions of this Part apply or
between a licensor and a licensee relating to the
recovery of the licence fee or charge and to deci de any
application nade wunder this Act and to deal with any
claimor question arising out of ‘this Act or any of its
provi si ons and subject to the provisions of sub-section
(2), no ot her . court shall have jurisdiction to
entertain any such suit, proceeding or application or
to deal with such claimor question."

Sec. 6(1) which occurs in Part |l of the Act nakes the
provisions of Part Il applicable to "prenises |let or given
on licence for business" also. Sec. 5(8A) expands the
nmeani ng of the expression "premises let or given on licence
for business" so as to include premses let or given on
licence for the purpose of practising any profession or
carrying on any occupation therein. Sec. 5(8) defines
"prem ses" anobng other things, as any building or part of a
building let or given on licence separately”, including,
among other things, "any fittings affixed to such building
or part of a building for the nore beneficial enjoynent
thereof’. Sec. 5(4A), while defining |licensee as the person
who is in occupation of the premses or any part thereof
under a subsisting agreement for a |l|icence, -excludes a
person conducting a running business belonging to the
licensor. If the definitions of "premises let or given on
i cence for business", "prem ses" and
474
"l'icensee" are read together it will at once becone clear
that even a building so constructed or designed -as to be
capabl e of being used for running a certain business only is
"prem ses" within the neaning of Sec. 5(8) and Sec. 5(8A)
and does not cease to be premses nerely because the
building is capable of being used for the particular
busi ness only or nerely because machi nery or equi prent nust
necessarily go alongwith the building if it is to be used
for the business. If "prenmises" did not, by definition
include a building given on licence but meant only a
buil ding which was let, it could perhaps be argued wth
great force that the expression prenmises would not take
withinits stride a business let as a business, but the
situation is changed by the inclusion of any building given
on licence in the definition of "prenmises", and by the
deenming of a licensee as a tenant under S. 15A of the Act. A
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licensee is not really a tenant but is a person deened to be
a tenant because of Sec. 15A of the Act. A building in which
a person is licensed to run a business is "premises" within
the meaning of S. 5 (8) and 5 (8A), to which Part Il of the
Act is nade applicable by S. 6(1) notwithstanding the fact
that the building is not let as such

Shri Midul relied upon Utancthand v. S. M Lalwani and
Dwarka Prasad v. Dwarka Das Saraf in support of his
contention that having regard to the definition of

"premises" the |licensee of a business or industry which is
carried on in a building cannot be considered to be the
licensee of the premises as such, independently of the

busi ness, so as to be deened to be a tenant entitled to the
protection of the provisions of the Bonbay Rents, Hotel and
Lodgi ng House Rates Control - Act, 1947. In Utancthand v. S.
M Lalwani (supra) the facts were that Dal MII Building
with fixed machinery and other accessories was the subject
matter of = a | ease. The object was to use the building as a
Dal MIIl. The question arose whether the subject matter of
the | ease was 'accommpdati on” within the neaning of S. 3(A)
of the Madhya Pradesh Accommmobdation Control Act which
defined 'accommpdation’ ~as mneani ng, anong other things, any
buil ding or part of ~a building and including any fittings
affixed to such building or part of a building for the nore
beneficial enjoyment ‘thereof. This Court held that in
construing the lease it was necessary to determine the
donminant intention of the parties. It ~was found that the
domi nant intention of the parties was that the building
should be used as a Dal MII. 1t was not a case where the
subject matter of the | ease was the building and al ongwi th
the leased building, incidentally, passed the  fixtures of
the machinery in regard to the mll. In truth the MIIl was
the subject nmatter of the | ease and it was because the MII
was i ntended to be |et

475

out that the building had inevitably to be I et out alongw th
the mll. On that finding it was held that the | ease was of
the mill and not of the building and therefore, there was no
| ease of any 'accommodation’. Dwarka Prasad v. Dwarka Das
Saraf (Supra) was a case of a conposite |ease of a C nema
theatre consisting of the building for which the rent was
Rs. 400/- per nonth and the projector, fittings, fans and
other fixtures for which the rent was Rs. 1000 per nonth.
The question arose whet her there was a | ease of
"acconmpdati on’ as defined by Sec. 2(a) of the Uttar Pradesh
(Tenporary) Control of Rent and Eviction Act, 1947.
Accommpdation was there defined as neaning residential and
non-resi dential accomodation in any building or part of a
Buil ding including any fittings, affixed to such building or
part of the building for the nore beneficial enjoynent
thereof. This Court held that where the | ease was conposite
and had a plurality of purposes, the decisive test was the
dom nant purpose of the denise. Applying the test it was
found that the real subject of the |lease was the cinem

apparatus and fittings i ncl udi ng, "subsidiarily and
incidentally’, the building. It wll be seen that in both
the cases there was no question of a Ilicence, nor any

guestion of a licensee being deemed to be a tenant. The
guestion concerned a | ease and the questi on was whet her what
was denmised was a business or a building as such. If what
was intended to be dem sed was a business, the Act woul d not
apply. If what was intended to be denised was a building the
Act would apply. The test of dominant intention was applied
and it was found in each of the cases that the | ease was of
a business and not of accommodati on’
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The question in the present case is entirely different
and is one of construction of the provisions of the Bonbay
Rent, Hotel & Lodging House Rates (Control) Act, 1947, which
deem a |licensee to be a tenant and, by definition, include a
buil ding or a part of a building given on licence within the
meani ng of the expression "prem ses", and, expressly make
the Act applicable to "prem ses" given on |licence for
busi ness. W are of the view that the Bonbay Rent, Hotel &
Lodgi ng House Rates (Control) Act, 1947, applies to a
licence to use a building even if the building is to be used
necessarily and simultaneously along wth machinery and
fixtures separately licenced to be used. In such a situation
there can be no question of the licence to use the machinery
etc. and the licence to use the building being dom nant and
subsi di ary purposes of the agreement as suggested by Shr
Midul in his argument. The submnission of Shri Midul that
the agreenent was primarily a licence to carry on the
busi ness of shooting filns by using the machinery and
equi pments listed in the agreenment and that the licence to
use the building was only subsidiary incident
476
of the doni nant purpose of the agreement does not appeal to
us. On the construction placed by us upon the provisions of
the Bonbay Rent, Hotel & Lodging House Rates (Control) Act,
1947, the two studios given on licence would still be
prem ses given on |icence for business within the nmeani ng of
the Act so as to attract its protective provisions.

At this juncture we may refer to the ‘terms of the
agreement. The agreenent provided for (1) "leave and licence
in respect of studios Nos. 2 and 3 duly sound proofed and
electrified and other prem ses nore particularly described
inlist No. 1 hereto annexed situated at 194 Kurla Road,
Andheri, Bonbay, on a nonthly conmpensation of 'Rs. 250
i ncl udi ng sound proofing and electrification" and (2) "l eave
and |icence in respect of ~the machi neries, ' lights,
equi pments, setting and property materials etc. mentioned in
list No. 2 hereto annexed on a nonthly conmpensati on of Rs.

7500". The two licences, it was stipulated, were'to be "in
force and operation simltaneously and together" and "not
subject to divisibility". The |licensees were entitled to

carry on their work of producing notion picture films in the
studi os and the machineries and ot her equipments were to be
used for that purpose only. The |licensees were also entitled
to permit the use of the studios and other prem ses,
machi neries and other articles tenporarily, by others,
whonsoever they |iked during the subsistence of the licences
for the purpose of producing nmotion pictures only. Property
tax and other taxes were to be borne and paid by the
licensors while the licensees were required to pay for the
consunption of electricity and water. During the subsistence
of the licences the licensees were not to part with the
possession of the studios and other prenises, nmachineries
and equi pnents. The Studios and other prem ses, machineries
and equi pnents were to be used by the |icensees in a prudent
manner. The agreenent further stipulated that no tenancy
rights were to be wunderstood as having been created by the
licensors in favour of the |licensees. The interest created
was that of licensees only. The licensees were to carry on
their business of notion picture films’ production in the
i censed prem ses under the nanme and style of Natraj Studios
(P) Ltd. The agreenment is thus seen to be a conposite
agreenment which gave 'leave and licence’ (1) to use the
studios and other premses for producing films and (2) to
use the machinery and equipnent for the same purpose. The
licensors parted w th possession of the Studios and the
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machinery in favour of the |icensees. Notwi thstanding the
fact that the agreenment was a conposite one and the two
licences were to operate ’'sinultaneously and together’

there could be no gainsaying the fact that the Studios and

other premises were certainly given on licence for the
busi ness of producing filns. The
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parties thenselves were conscious that the |icence granted
by the |licensor in favour of the licensee was in respect of

the Studios and other premses and that there was even a
risk the licence being construed as a | ease

So they were anxious, at that stage, to enphasise that
what was granted as a licence and not a |lease. That was
obviously to circumvent the provisions of the Bonbay Rents,
Hotel and Lodging House Rates Control Act, 1947. It was
apparently thought that the sophisticated description of the

transaction as a 'licence’ instead of a | ease would take it
out of ~the clutches of the Bombay Rent, Hotel and Lodgi ng
House Rates Control Act. It was precisely the type of

agreenment. that forced the hand of the legislature to
i ntervene-and —amend the Act by introducing S. 15 A by which
such |icensees were deenmed to be tenants of the |andl ord.

We may now proceed to consider the subm ssion that the
Court of Small Causes alone has exclusive jurisdiction to
resolve the dispute between the parties. S. 28(1) of the
Bonbay Rent Act, positively confers jurisdiction on the
Court of Small Causes to entertain and try any suit or
proceedi ng between a landlord and tenant relating to the
recovery of rent or possession of any premni ses or between a
licensor and a licensee relating to the recovery of licence
fee or charge and to decide any application nade under the
Act and to deal with any claimor question arising out of
the Act or any of its provisions, and negatively it excludes
the jurisdiction of any other Court from entertaining any
such suit, proceeding or application or dealing with such
cl aimor question.

The Bonbay Rent Act is a welfare legislation ained at
the definite social objective of protection of tenants
agai nst harassnment by landlords in various ways. It is a
matter of public policy. The scheme of the Act shows that
the conferment of exclusive jurisdiction on certain Courts
is pursuant to the social objective at which the |egislation
ains. Public policy requires that contracts to the contrary
which nullify the rights conferred on tenants by the Act
cannot be permitted. Therefore, public policy requires that
parties cannot also be permtted to contract out ~of the
| egi sl ati ve mandate which requires certain kind of disputes
to be settled by special courts constituted by the Act. It
follows that arbitration agreenents between parties  whose
rights are regulated by the Bonbay Rent Act cannot be
recogni sed by a Court of |aw.

Thus exclusive jurisdictionis given to the Court of
Smal | Causes and jurisdiction is denied to other Courts (1)
to entertain and try
478
any suit or proceeding between a landlord and a tenant
relating to recovery of rent or possession of any prem ses,
(2) to try any suit or proceedi ng between a licensor and a
licensee relating to the recovery of licence fee or charge,
(3) to decide any application made under the Act and, (4) to
deal with any claim or question arising out of the Act or
any of its provisions. Exclusive jurisdiction to entertain
and try certain suits, to decide certain applications or to
deal with certain clains or questions does not necessarily
mean exclusive jurisdiction to decide jurisdictional facts
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al so. Jurisdictional facts have necessarily to be deci ded by
the Court where the jurisdictional question falls to be
deci ded, and the question nay fall for decision before the
Court of exclusive jurisdiction or before the Court or
ordinary jurisdiction. A person claimng to be a |landlord
may sue his alleged tenant for possession of a building on
grounds specified in the Rent Act. Such a suit will have to
be brought in the Court of Snmall Causes, which has been made
the Court of exclusive jurisdiction. In such a suit, the
def endant may deny the tenancy but the denial by the
defendant will not oust the jurisdiction of Court of Snal
Causes. If ultimately the Court finds that the defendant is
not a tenant the suit will fail for that reason. If the suit
is instituted in the ordinary Cvil Court instead of the
Court of Small Causes the plaint wll have to be returned
irrespective of the plea of the defendant. Conversely a
person claimng to be the owner of a building and all eging
the defendant to be a trespasser will have to institute the
suit, on the plaintallegations, in the ordinary Cvil Court
only. In ' such a suit the defendant may raise the plea that
he is a tenant and not _a trespasser. The defendant’s plea
will not straightaway oust the jurisdiction of the ordinary
Cvil Court but if ultimately the plea of the defendant is
accepted the suit must fail on that ground. So the question
whet her there is relationship of landlord and tenant between
the parties or such other jurisdictional questions may have
to be det erm ned by the Court where- it falls for
determination-be it the Court of ~Small Causes or the
ordinary Gvil Court. If the jurisdictional —'question is
decided in favour of the Court of exclusive jurisdiction the
suit or proceeding before the ordinary Cvil —Court nust
cease to the extent its jurisdiction is ousted.

In Babul al Bhauramal & Anr. v. Nandram Shivram & O's.,
it was held that S. 28 of the Bonbay Rents, Hotel and Lodgi ng
House Rates Control Act, 1947, excluded the jurisdiction of
the Gty Cvil Court from entertaining a suit for a
declaration that one of the plaintiffs was the tenant of the
def endant -1 andl ord and the other plaintiffs
479
were his sub-tenants and that they were entitled to be
protected from eviction, under the provisions of the Bonbay
Rents, Hotel and Lodgi ng House Rates Control Act, 1947. The
argunent that S.28 applied only to suits where the
rel ationship of landlord and tenant was adnmitted was
repelled with the observation that the suit-did not cease to
be a suit between a landlord and a tenant nerely because the
def endants denied the claimof the plaintiffs. It was said:

"On a proper interpretation of the provisions of

S.28 of the suit contenplated in that section is not

only a suit between a landlord and a tenant in which

that relationship is admtted but also a suit-in which

it is clained that the relationship of a landlord and a

tenant within the neaning of the Act subsists between

the parties. The Courts which have jurisdiction to
entertain and try such a suit are the Courts specified
in S.28 and no other".

I n Rai zada Topandas & Anr. v. Ms. Corakhram Gokal chand
the plaintiff instituted a suit in the City GCivil Court,
Bonbay, against the defendant for a declaration that the
plaintiff was in |lawful possession of a shop and for an
injunction restraining the defendants from entering the
shop. The plaintiff alleged that the defendant was |icensee
for a definite termof years and that the period of |icence
stipulated under the agreenent had expired (The suit was
instituted before S.15A was introduced into the Act by the
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1973 anendnent). The defendant’s plea was that there was a
rel ationship of landlord and tenant between the parties and
that the Court of Small Causes alone had jurisdiction to try
the suit and not the Gty Gvil Court. It was held by this
Court that since the plaintiff did not admt t he
rel ati onship of landlord and tenant between him and the
def endant, the defendant could not, by his plea force the
plaintiff to go to a forumwhere, on his own avernents, he
could not go. The Court, however, did not say that the
def ence could never be considered to decide the question of
jurisdiction. It would be the duty of the Court to consider
the defence at sone stage, and cone to a conclusion, if the
facts warrant whet her ' 't he plaintiff’s denial of the
relationship of landlord and tenant was a nere canoufl age
and whether on the facts ‘there was a relationship of
 andl ord and tenant between the parties which precluded the
Court fromtrying the suit any further

In° Vasudev™ Gopal kri shna 'Tammekar v. The Board of
i qui dators, Happy ~Home Cooperative Housing Society, there
was a dispute
480
between a House Buil di ng Cooperative Society and one of its
menbers. The question-arose whether the relationship between
the Society and the menber was that of  a landlord and a
tenant. The di spute was referred to a Committee of
Arbitrators under the Bonbay Cooperative Societies Act and
an award was made. Wen the award was sought to be executed
it was clainmed that it was wthout jurisdiction as the
guesti on whether the relationship between the parties was
that of Ilandlord and tenant could only be determned by the
Court of Small Causes under the Bonbay Rents, Hotel and
Lodgi ng House Rates Control Act, 1947 and not by any ot her
authority. The Court found that if the jurisdiction of the
Arbitrators was to be excluded, the proceedi ngs before the
Arbitrators nmust be between landlord and tenant and nust
relate to the recovery of rent or possession of a prem ses.
Where the person invoking the jurisdiction of the Court did
not set up a claimthat the opposite party was a tenant or a
| andl ord, the defendant was not entitled to displace the
jurisdiction of the ordinary Court by alleging the
rel ati onship of landlord and tenant between them It was
held that the jurisdiction was not ousted as soon as the
contesting party raised a plea about the relationship of a
landlord and a tenant. The Court, however, did not  go
further and say that the ordinary Court’s jurisdicti onwould
not be ousted even if the Court came to the concl usion that
the relationship between the parties was of a landlord and a
tenant. The Court, however, found as a fact that there was
no relationship of landlord and tenant between the parti es.

In Deccan Merchants Cooperative Bank Ltd. v. Ms.
Dal i chand Jugraj Jain & Os., the conflict was between the
jurisdiction of the Registrar of Cooperative Societies under
the Maharashtra Cooperative Societies Act and t he
jurisdiction of the Court of Small Causes under the Bonbay
Rents, Hotel and Lodging House Rates Control Act, 1947. The
Court held that whether or not the Registrar of Co-operative
Societies was a 'Court’ whose jurisdiction was ousted under
S.28 of the Bonbay Rents, Hotel and Lodging House Rates
Control Act, 1947, the jurisdiction of the Registrar was
surely ousted on broader considerations of public policy.
The Court pointed out that the Rent Act had a specific
soci al objective in view and for the achievenent of that
objective it was necessary that the Court set up under the
Rent Act al one should deal with a dispute between a | andl ord
and a tenant and that in accordance with the provisions of
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the Rent Act. Necessarily, the jurisdiction of the Registrar
was ousted. The Court said (at pp. 901, 902);

"The scheme of the wvarious Rent Acts and the
public policy wunderlying themare clear; the policy is
to give pro-

481

tection to the tenants. Various powers have been
conferred on the authorities wunder the Rent Acts to
grant protection to the tenants against ejectnment and
other reliefs claimed by the landlords ...... If the
matter is heard by the Registrar, none of these
provisions would apply. W can hardly imagine that it
was the intention of the legislature to deprive tenants
in buildings owned by cooperative societies of the
benefits given by the Rent Act. It seens to us that the
Act was passed, in the main, to shorten litigation
| essen its costs and to provide a sunmary procedure for
the determnation of the disputes relating to the
i nternal managenent of the societies. But wunder the
Rent' Act a different social objective is intended to be
achieved and for achieving that social objective it is
necessary that a dispute between the |andlord and the
tenant should be dealt with by the Courts set up under
the Rent Act  and in accordance with the specia
provisions of / the Rent Act. This social objective does
not inpinge on the objective underlying the Act. It
seens to us that the two acts can be harnoni sed best by
holding that ‘in matters covered by the Rent Act, its
provisions, rather than the provisions of the Act,
shoul d apply.

In Govindram Sal amatrai Bachani v. Dharanpal Anarnath
Puri, a Division Bench of the Bonbay H gh Court consisting
of Chagla CJ. and Bhagwati J. considered whether the
guestion as to whether the defendant was a tenant or a
i censee was a question which arose out of the Act or any of
its provisions (the case was decided 1|ong before the 1973
amendnment). Chagla, C.J., observed that the question was a
jurisdictional question and had nothing to do with the Act
or any of its provisions. Wiether a person was a tenant or a
licensee or a trespasser was a question which was not |eft
to the exclusive determination of the Special Court set up
under the Rent Control Act but the question whether a person
was entitled to the benefits of any of the provisions of the
Act was a question which could only be decided and
determi ned by Special Court. It was observed by Bhagwati J.
(at p. 391-392):

" There was no bar to the High Court entertaining a
suit for ejectment of a Ilicensee as ' such or a
trespasser as such. It would be determ ned by a perusa
of the plaint which was filed in the H gh Court as to
whet her such a suit was capabl e of being entertained by
the High Court. Once it was a suit which could be
entertained by the High

482
Court, there was no guestion of its not being
entertained by it. It would only be when the defendant
filed a witten statenent and cl ai ned the protection of
the Rent Act that the question would arise to be
determ ned by the High Court whether the relationship
bet ween the plaintiff and the defendant in the
particular case before it was that as between | andlord
and tenant. If it came to the conclusion that it was
not so, it would continue to have the jurisdiction to
try the suit and would be able to try the suit on the
nmerits to its logical conclusion. If, on the other
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hand, the H gh Court came to the conclusion that the

rel ati onship between the plaintiff and the defendant

was as between landlord and tenant it would cease to
have jurisdiction on that determination and the suit
would be liable to be transferred to the Small Causes

Court which, wunder s. 28 of Bonbay Act LVII of 1947,

woul d be the only Court to have jurisdiction to try the

suits as between landlords and tenants falling within

the purview of s. 28".

I n Sabavva Kom Hanmappa Sinpiger v. Basappa Andaneppa
Chiniwar, the question directly arose, as in the present
case, whether s. 28 of the Bonbay Rents, Hotel & Lodging
House Rates Control Act, 1947, excluded reference to
arbitration of a dispute relating to recovery of rent or
possession of premses. It was held by a Division Bench of
the Bonbay Hi gh Court that the expression Court occurring in
s.28 of the Bonmbay Rents, Hotel and Lodging House Rates
Control ~Act 1947 included an arbitrator and therefore, the
jurisdiction of the Arbitrator’ to nake an award in respect
of any dispute of the nature nentioned in s. 28 was
excl uded.

In the light of the foregoing discussion and the
authority of the precedents, we hold that both by reason of
S. 28 of the Bonbay Rents, Hotel and Lodging House Rates
Control Act, 1947 and by reason of the br oader
consi derations of  public policy nentioned by us earlier and
also in Deccan Merchants Cooperative Bank- Ltd. v. Ms.
Dal i chand Jugraj Jain & O's. (supra), the Court of Smal
Causes has and the Arbitrator has not the jurisdiction to
deci de the question whether the respondent-|icensee-I|andlord
is entitled to seek possession of the two studios and ot her
prem ses together wth machinery and -equipnment from the
appel l ant-licensee-tenant. That this'is the real dispute
between the parties is abundantly clear fromthe petition
filed by the respondents in the H gh Court of Bombay, under
S. 8 of the Arbitration Act seeking a reference to
Arbitration.
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The petition refers to the notices exchanged by the parties,
the respondent <calling upon the appellant to hand over
possession of the studios to himand the appellant claimng

to be a tenant or protected licensee in respect of the
studi os. The relationship between the parties being that of
licensor-landlord and i censee-tenant and the dispute
between them relating to the possession .of the 1|icensed-

deni sed premises, there is no help fromthe conclusion that
the Court of Small Causes al one has the jurisdiction and the
Arbitrator has none to adjudicate upon the dispute between
the parties.

Learned counsel for the appellant further argued that
the respondent had filed a witten statement in -the suit
instituted by the appellant in the Court of Small Causes and
was therefore, precluded from seeking a reference to
Arbitration.

On the other hand it was submtted by the |earned
counsel for the respondent that S. 40 of the Arbitration Act
prevented the Smal | Cause Court from exercising any
jurisdiction over arbitration proceedings. It was al so urged
that the questions at issue in the Court of Small Causes and
before the arbitrator were not identical

The suit was properly instituted in the Court of Smal
Causes and if the respondent wanted to rely wupon the
arbitration clause an application under s. 34 of the
Arbitration Act should have been made to the Court of Snal
Causes before the witten statement was filed. That was not
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done. It was said that the Court of Snall Causes woul d have
no jurisdiction to stay the proceedings under s. 34 of the
Act as it was precluded from exercising any jurisdiction
over arbitration proceedi ngs under s.40. There is no
substance in this argument. S. 40 of the Arbitration Act
declares that a Small Cause Court shall have no jurisdiction
over any arbitration proceeding or over any application
arising thereout. W do not see how it can be said that the
Court of Small Causes is exercising jurisdiction over any
arbitration proceedi ngs nmerely because the agreenent between
the parties contains an arbitration clause and the Court is
asked to stay a proceeding before itself. The jurisdiction
under s. 34 nay be exercised by the judicial authority
before which the proceedings are pending and not by the
Court which has jurisdiction over t he arbitration
proceedi ngs. This is clear fromthe [ anguage of s. 34 of the
Arbitration Act. An application under s. 34 is not an
arbitration proceeding; nor is it an application arising
thereout. The  bar under s. 40 does not cone in the way of
the Court. of Small Causes exercising jurisdiction under s.
34 of the Arbitration Act to stay a proceeding pending
before it. If authority is necessary for this
484
proposition it nmay be found in Chadha Mtor Transport Co.
(P) Ltd. Delhi v./ R N Chopra and Basanti Cotton MIls v.
Dhingra Brothers. The subnission that there is no identity
of dispute is also without substance. As already pointed out
by us the dispute is between the licensor-landlord and
i censee-tenant about = the right  to possess two studi os and
ot her prem ses. The identity of the disputeis clear froma
perusal of the pleadings in-the suit in the Court of Smal
Causes and the petition for referenceto Arbitration filed
in the H gh Court.

In the result both the appeals areallowed with costs.
The arbitration clause in the agreenent dated March 28, 1970
is declared to be inoperative . The application for
reference to Arbitration is dism ssed.
P.B.R Appeal s al | owed.
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