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The appellant in these three appeal s had been appointed
as a lecturer in the subject of ~ Agrononmy while @he was
continuing as a final year student in M Sc. (Agriculture) by
the Managerment of Shri Durgaji Post CGost Graduate Coll ege
Chandeshwar, which was an un-aided institute at the rel evant
point of time. Hs case in brief is that on July 31, 1982,
the Deputy Secretary to CGovernment of Utar Pradesh
intimated the Registrar, University of Gorakhpur that Shr
Durgaji Post G aduate Col | ege, Chandeshwar , Azangar h
(hereinafter referred to as ‘the College ) has been granted
sanction for M Sc. (Agronony) in Faculty of Science wth
certain conditions nentioned therein. A copy of the said
letter was also forwarded to the Manager-of the College
intimating that it nay be kept in viewthat in the absence
of financial resources, operation of necessary post for the
purpose of paynent of salary by the Director of Education
(HE) would not be feasible upto one year after start of the
subj ect and therefore, paynent of the salary will have 'to be
approved for that tine by the Managenent itself. On preceipt
of the aforesaid sanction order fromthe State CGovernnent,
the College issued an advertisenent for the post of |ecturer
in Agronony, on 15.12.1983. It was stipulated in the
advertisenent that the Managenent has the power to grant any
rel axation in the educational qualification. Pursuant to the
af oresai d adverti senent t he appel | ant subm tted an
application on 20th Decenber, 1983. In the application in
guestion, the appellant had intimated that he has been a
CGold Medali st from the Gorakhpur University in B.Sc.
(Agriculture) and he had secured 76.6% nmarks in the first
year M Sc. (Agriculture) from the Kanpur Agriculture
University and was conti nuing his second year M Sc.
(Agriculture). It was also stated that if he is appointed,
he wll conplete his remai ning part of final vyear
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exam nati on. The Managenent of the College inforned the
appel l ant by letter dated 1.1.1984 that he has been
appointed as a lecturer in the Post Gaduate Agronony
Departnment and he should join the College. On receipt of the
said letter the appellant joined the institution i mediately
and continued as a lecturer. Wile so continuing he passed
the final year MSc. examnation on 18.1.1985. It is the
further case of the appellant that the WMunager of the
Col  ege requested the Secretary Higher Education Services
Conmi ssion that a person may be selected for the post of
| ecturer, Agronomy by letter dated 21.5.1985.

As the Service Conmission did not send any nane,
notw t hst andi ng the Managenent’s letter dated 21.5.1985, the
College issued a fresh advertisenent on 12.8.1985 for
filling up the post of lecturer in Agronony on ad hoc basis.
On 17.8.1985 the Manager of the Coll ege requested the Vice-
Chancel  or for appointnment of a subject expert in respect of
the post of ad hoc lecturer in Agronony. The appellant was
al so a candidate i npursuance of the said advertisenent. The
Regi strar. of Gorakhpur University “inforned the Manager of
the College by letter dated 19.9.1985, that the Vice-
Chancel | or has nomi nated Professor NM Mshra as an expert
for making selectionto the post of |lecturer in Agronony.
The Selection Comm‘'ttee unaninobusly selected the appellant
for the post of Jlecturer and the Manager of the College
wite to the Registrar of the University by his letter dated
23.9.1985 infornm ng that the appell ant has been unani nously
sel ected and the appointnent nay be approved. The Registrar
of the University intimated the approval of the appointnent
of the appellant as —an ad hoc teacher in Agronony for a
period of six nonths fromthe date the appellant has been
hol ding the post after his selection. The aforesaid fact of
approval of the appellant’s appointnent on ad hoc basis was
intimated to the appellant by the Manager of the College by
letter dated 1.10.1985. The —appellant’s case, however, is
that he has been continuing as a |lecturer since his origina
appoi ntnent on 1.1.1984. The Director of Education (H gher
Educati on) conmuni cated the approval of the Governnent for
creation of a post of lecturer in the College in Agronony
under Section 60(A) and (B) of the Utar Pradesh State
Universities Act, 1973 (hereinafter referred to as the
“University Act’). It was also indicated in the said letter
that the post in question should be sent to the Higher
Educati on Servi ces Comm ssi on U P. for sel ection
i medi ately. It was also indicated that the sanction is
bei ng accorded till June 1986, and for continuation after
June 30, 1986 the college should send details nentioning the
actual strength of the students by Mirch 31, 1986.. The
college was also intimted under the said letter that unti
and unless the post is nade pernmanent by the Directorate,
the holder of the post would not be confirned -end the
appointnent to the post could be nmade only after obtaining
the approval of the vice-Chancell or under the provisions of
the Universities Act. The Manager of the College inmediately
wote a letter on 25.2.1986 to the Secretary of the Service
Conmi ssion requesting himthat the post nay be advertised
and the appoi ntnent nay be made under the Service Conm ssion
Act and to avoid any dislocation in the teaching the Manager
al so asked the appellant requesting him to continue as a
lecturer in the College. The Registrar of the Gorakhpur
University by his letter dated 8th April, 1986 intimted the
Manager of the College that the Vice-Chancellor has approved
the ad hoc appointnent of the appellant to the post of
lecturer in Agronony till 30.6.1986 or till the selected
candi date takes over the charge, whichever is earlier. The
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Manager of the College on receipt of the aforesaid letter of

the Registrar wote back to the Registrar on 6.5.1986
intimating that there is no justification for nmaking a fresh
advertisenent for the post of lecturer and since the
appellant is a brilliant student and has been conti nuously
wor ki ng since January 1,1984, and the results have been 100%
he may be permitted to continue permanently. The Manager

then wote to the appellant that he should continue with
effect from 1.7.1986 as a |lecturer. The Manager again wote
another letter to the Vice Chancellor for continuance of the
appel l ant by letter dated 26th June, 1986, and the Registrar

by his letter dated 4th July, 1986 infornmed the Manager of

the College that the Vice Chancell or has approved the ad hoc
appoi ntnent of the appellant for a further period of six
nonths with a break of one day or till the selected
candi date take over the charge whichever is wearlier. On
7.1.1987, the Manager of the College wote to the Vice
Chancel l'or  of the University requesting him that the
appel l ant’’s service be extended so that there would be no
break in the studies during md session since no appoi nt nent

has been —nmade by the Service Commission nor any candi date
has come to join on being selected. In the neantine an
O di nance was promul gat ed on 22nd June 1985 f or

regul arization of the ad hoc teachers of the affiliated
col I ages being Ordinance no. 14 of 1985 which has |ater been
made an Act and Section 31B has been added. The Director of

H gher Education, Utar Pradesh intinated the Manager of the
Col l ege that the ‘appellant having “been appointed after

affiliation of the subject of Agronony at the Post-graduate
level, his services are regularized under Odinance in
guestion. The District Inspector of ~Schools ‘was also
intimted to pay the salary of the _appellant |ike
regul ari zed lecturer under the Rule: The  Principal of the
Col l ege al so passed order that the appellant shoul d be paid
salary from the date of the creation of post i.e. 1.2.1986.

The appellant was also intimted by the Manager  of the
Col l ege that his appoi ntnent has been nmade pernmanent and he
will be paid the salary, D.A and the pernissible
perquisites of the State Governnent as per U P. Universities
Act. The Director of Higher Education U P. then .issued a
letter dated 4th May, 1987 to the Principal of the College
calling upon the Principal to come to the Directorate with
the copies of the certificates and the mark sheets of the
appellant and it was also stated in the said letter that the
salary of the appellant should be stopped at - once. The
appellant filed a Wit Petition in the Allahabad High Court

which was registered as Wit Petition No. 2137 of 1988
against the order of the Director stopping the paynment of

salary and the appellant prayed that he may be paid his
salary. On February 25, 1988 the Director of" H gher

Education informed the Manager of the College that order of

regul ari zation of the appellant’s services as |ecturer in
Agronony stands cancelled since the appointnent of the
appel l ant was invalid and the approval had been obtai ned on
a wong premse. On receipt of the aforesaid letter fromthe
Director the Manager of the College term nated the
appel l ant’s services by letter dated 29.2.1988. The
appel l ant, therefore, anmended the Wit Petition No. 2137 of

1988 and nmde additional prayer challenging the order of

term nation as well as the order of <cancellation of

regul arization of his services by Director. In the neantine
the Deputy Registrar of the University wote a letter on
22.4.1989 to the Manager of the College calling upon himto
explain as to why the services of the appellant has been
term nated wi thout prior approval of the Vice-Chancellor. On
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July 3, 1989, the Deputy Registrar inforned the Manager of
the College that the Vice-Chancellor has directed that
appellant’s salary should be paid. In the Wit Petition
filed by the appellant the High Court had also issued
i nteri mmandanus directing the authorities to pay the salary
of the appellant and in pursuance of the said direction of
the University the Director of Hi gher Education was
intimated by the Joint Secretary to the Governnment of Utar
Pradesh that the salary of the appellant should be paid as
lecturer with effect from 12.2.1988 and the arrears shoul d
be paid within six weeks. The Vice-Chancellor of the
University by his letter dated July 20, 1990 call ed upon the
Manager of the College that appellant should be permitted to
work, as the Vice Chancellor did not approve the term nation
of the services of the appellant. The Vice Chancellor then
heard the appellant as well as the Managenment of the Coll ege
and by reasoned order dated 18th April, 1992 set aside the
order of term nation of the appellant for non-conpliance of
Section 35(2) of the State Universities Act inasnmuch as no
prior approval of the Ci ce Chancellor had been taken. The
Conmi ttee of Managenent of the College being aggrieved by
the said order filed a Wit Petition in the Allahabad High
Court which was registered as Wit Petition No. 16576 of
1992. The appel l ant  hi nsel f also had filed another
application in the /Hi gh Court for inplenmentation of the Vice
Chancel l or’s order dated 18.4.1992 which was registered as
Wit Petition No. 2070 of 1992. These three Wit Petitions
were di sposed of by the H gh Court by the inpugned judgnent
dated 30.4.1993. The Wit Petitions filed by the appell ant
were dism ssed on the ground that the appel l ant’ s
appoi ntnent itself was illegal and was no appointnent in the
eye of law and the Wit Petition filed by the Managenent was
allowed on the finding that the C ce Chancellor was in error
in issuing the direction in question. The appellant,
therefore, has approached this Court against the aforesaid
j udgrment of the All ahabad Hi gh Court.

Be it be noted that Uttar (Pradesh Legislature passed
an Act, called U P. Higher Education Services Conm ssion
Act, 1980 (U.P. Act No. 16 of 1980), (hereinafter referred
to as ‘the Services Conm ssion Act’) for establishing the
Service Commi ssion for the selection of teachers for
appointnent to colleges affiliated to or —recognized by a
University. By virtue of Section 30 of the said Act, the
provisions of the Act has the overriding effect. Under
Section 12(1) of the Service Comi ssion Act, “every
appoi ntnent as a teacher of any college has to be made by
the Managerment only on the recomendati on of the Comm ssion.
Sub- Section (5) of Section 12 of the said Act provides that
every appoi ntnment made in contravention of the provisions of
the Section shall be void. Section 16 of the said Act,
however, authorizes the Managenent to appoint a teacher on
purely ad hoc basis from anobngst the persons holding
qualifications prescribed for the post where the Managenent
has notified the vacancy to the Commi ssion in accordance
with Sub-Section (2) of Section 12 but the Conmission fails
to recommend the nanmes of suitable candidates within three
nonths fromthe said date, such ad hoc appoi ntnent, however,
will cease with effect fromthe date nentioned in C auses
(a), (b) and (c) of sub-section (2) of Section 16.

Aftar the term nation of the service of the appell ant
one Phool Chand, respondent No.6 in this appeal was
appointed as |lecturer in Agronony by the Managenent of the
Col  ege. This appointnent was also on ad hoc basis. The
CGovernor  of U. P. promul gated anot her O di nance for
regul arizing the services of the ad hoc teachers, O dinance
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43 of 1991, and it was later on replaced by an Act, U P. Act
2 of 1992. Section 31C was added to the Service Comm ssion
Act and ad hoc appointnents after 3rd January, 1984 but
before 30th June, 1991 were sought to be regul arized. Phoo
Chand prayed for regularization of his service under the
af oresaid provisions of the Act but the Director of
Education rejected his prayer by order dated 23rd June, 1992
agai nst which order Phool Chand also approached the High
Court by filing a Wit Petition No. 33498 of 1982.

The stand of the Managenment in the Hi gh Court was that
the appellant has never been appointed regularly under the
Service Commi ssion Act and even on 1.1.1984 the date on
which he was first appointed on ad hoc basis he did not
possess the requisite qualification. Accordingly it was
contended that he was not entitled to be regularized either
under Section 31B of~ the Service Conmission Act or under
Section 31C thereof. The H gh Court by the inpugned judgment
cane to the conclusion that the appointment of the appell ant

Sant osh Singh -~ had been nade on 1.1.1984 as well as on
30.8.1985 on ad hoc basis w thout the vacancy being notified
by the Management to the Commission. It also cane to the

conclusion that the vacancy occurred only aftersanction of
the post by the Governnent on 1.2.1986 and, therefore, the
so called ad hoc appointnent of the appellant Santosh Singh
was illegal and without jurisdiction. According to the High
Court the condition precedent for naking ad hoc appoi ntnent
under Section 16 of the Service Conmission Act before making
an ad hoc appointnent to the post of lecturer did not exist
and there was no vacancy available against. which the
appoi nt nent could have been nade, the said vacancy having
cone into existence only after 1.2.1986 and respondent not
having even ninimumqualification M Sc. (Ag) when he was
appointed on 1.1.1984, the appointrment was illegal and
contrary to the nandatory provisions of the Act and as such
it was not liable to be regularized and Directorate was
fully justified in cancelling the wearlier order of
regul ari zation dated 19.1.1987 by the Directorate order
dated 25.2.1988. The High Court further held that earlier
order had been passed under a mistake and on-account of
conceal nent of relevant facts. Wth these conclusions, the
Wit Petitions filed by the appellant having been disnissed
and Wit Petition filed by the Managenent having been
al l owed, the present appeal s have been preferred.

M. G L. Sanghi, |earned senior counsel appearing for
the appellant raises the follow ng contentions in assailing
the order of the Hi gh Court :-

(a) The concl usions of the H gh Court
and reasons advanced for the said
concl usion were based on obvious errors
of record and, therefore the ultimate
concl usion is unsustainable in | aw,

(b) The ed hoc appointrment of the
appel lant on 1.1.1984 had been nade by
the Manager of the Coll ege on rel axation
of the educational qualification which
was perm ssible wunder the advertisenent
itself and such ad hoc appoi ntnment had
been approved by the Vice Chancel | or of
the University fromtime to time and in
fact ultimately the service had been
regul arized by the Director on 19.1.1987
under the provisions of Section 31B of
the Service Commssion Act. It was,
therefore, not pernissible for the said
Director to cancel the regularization of
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the appellant who had the right to be

regul ari zed under the provisions of

Section 31B of the Service Commission

Act .

(c) Alternatively the appellant is

entitled to be regul arized under Section

31C of the Service Conm ssion Act;

(d) In any view of the mtter the

order of term nation passed by the

Manager of the College on 29.2.1988,

havi ng been passed without approval of

the Vice Chancellor as required under

Section 35(2) of the said Universities

Act, the same is null and void and

therefore, the Vice Chancellor had

rightly cancelled the sane. The High

Court committed gross error in not

exam ni ng the effect of Section 35(2) of

the Universities Act and. in interfering

with the order of the Vice Chancell or

(e) Lastly M. Senghi, learned senior

counsel urged that the appellant having

served the institution at a time when

there was no ~available hand and the

institution having taken the benefit of

his service and in the neantime the

appel I ant having acquired the Doctorate

degree, it would be wholly inequitable

to take away 't he service of t he

appel l ant particularly when he has been

over-aged for joining any service.
The | earned counsel appearing for the  Managenent on the
ot her hand, contended that the basic appointnment of the
appel lant on 1.1.1984 even though on _ad hoc basis was not
perm ssible he did not have the mninumaqualification of
M Sc. and, therefore, the said ed  hoc appointnment’ by no
stretch of imagination could have been regularized. He
further contended that with effect fromthe enforcenent of
U. P. Hi gher Education Service Conmission Act - 1980, the
provisions of the said Act have over-riding, effect as
contained in Section 30 thereof and no appointnent to the
post of a teacher could have been kade by the Managenent
wi thout recomrendation of the Hi gher Education Service
Conmi ssion. The |earned counsel wurged that even though the
appoi ntnent of ad hoc teacher is contenplated under Section
16 of the said Act but the condition precedent for making
such appoi nt ment bei ng not satisfied so far as the
appoi ntnent of the appellant is concerned, the same nust be
held to be invalid and rightly the Hi gh Court cane to the
concl usion that the appointnent of the appellant was invalid
and inoperative. He further urged that the - Director
erroneously passed an order of regularization under Section
31B of the Act and therefore had the power to withdraw the
same and cancel the sane when it cane to his notice that the
service of the appellant could not have been regularized
under Section 31B of the Act. So far as the order of the
Vice Chancellor in not approving of the ternination of the
service of the appellant is concerned, the | earned counse
urged that the Vice Chancellor had no jurisdiction in view
of the provisions of the Service Conm ssion Act and the High
Court has rightly set aside the sane. The counsel appearing
for the State of UP reiterated the stand taken by the
| earned seni or advocate appearing for the Managenent.

W would now examine the correctness of the riva
stand of the parties and in that connection would exam ne
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the contentions of M. Sanghi, the | earned senior counsel in

seriatim
So far as the first subm ssion of the |earned counse
M. Senghi is concerned, we undoubtedly find sufficient

force in the sane inasnuch as the H gh Court based its

conclusion on obvious errors of record to be nentioned

hereinafter:
(1) The H gh Court is of the opinion
that the vacancy for the post of
| ecturer occurred only when it was
sanctioned by the State Government on
1.2.1986. This is not factually correct.
As has been stated earlier on 31.7.1982
the Deputy Secretary to the Governnent
of U.P. had conveyed the Governnent’s
sanction for MSc.(Ag.) in Faculty of
Science in Shri Durgaji Post G aduate
Col l ege, Chandeshwer, Azangarh and it
had been  specifically nentioned therein
that' on account of financial stringency
creation of necessary posts for the
pur pose of paynent- of ~salary by the
Director of Education would not be
feasible upto ‘one year after start of
the subject and therefore, paynent of
the salary wll have to be provided for
that time by the Managenent itself. It
is on 1.2.1986 by sanctioning the post,
the Director took the Iliability of
payment of salary from - the St ate
Exchequer. Creation of a post end
paynment of salary of the incunbent of
the post are tow distinct concept. Even
if the State does not pay for certain
post but it has the right- to sanction
creation of post end Managenent takes
upon the burden of making the paynent.
Inthis viewof the matter the High
Court was totally in error to hold that
the post in question was created only
one 1.2.1986.
(ii) The High Court also committed the
error that before nmking the ad hoc
appointnent it was not notified by the
Managenent to the Service Conmi ssion
This may be true in respect of the
appoi nt nent nade on 1.1.1984 but cannot
be true in respect of the appointnent
made on 1.10.1985 inasmuch as on
21.5.1985 the Manager of the Coll ege had
witten to t he Secretary Hi gher
Education Service Commi ssion requesting
the Conmi ssion that a person be sel ected
for the purpose of |ecturer (Agronony)
but even till the appointnent nade on
1.10. 1985 the Service Conmi ssion had not
sel ected any person nor sent any nane.
(iii) The High Court also did not
consi der the relevant docunments when it
cane to the concl usi on t hat the
regul ari zati on was nmade on account of
conceal nent of relevant facts. It may be
noted that the appellant even in his
application had indicated that he had
not passed the MSc. and is continuing
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the second year M Sc. course and yet the

Managi ng Conmittee appointed him on ad

hoc basis on 1.1.1984 and thus it is not

correct that there has been any

conceal nent of rel evant facts.
Even though we agree wth the subm ssions of M. Sanghi
| ear ned seni or counsel that the reasonings of the H gh Court
in dismssing the appellant’s Wit Petitions were based on
errors of record but we are wunable to interfere with the
ultimate conclusion of the Hi gh Court as that woul d depend
upon appellant’s establishing his right to continue in his
service either by virtue of the regularization provisions
contained in Section 31B or 31C of the Act or he establishes
the fact that his service had been regularized by the
Service Commission Act: It ‘isin this context we would
exam ne the correctness of the other submissions of M.
Sanghi the | earned senior counsel appearing for the
appel | ant .

It 'may be noticed at this stage that with effect from
the enforcenent ~of teacher of any college which is an
affiliated or —associated college to which the privil eges of
affiliation or recognition has been granted by a University
has to be made in accordance with the provisions contained
in the Service Commission Act. Prior to the aforesaid Act
cane into force/ every college had its own Selection
Committee with certain nominees of the Vice Chancellor
therein in accordance with the Sate Universities Act 1973.
Lot of conplaints of favoritism in the selection of
candi dates were nmade from tinmeto tinme. To overcone the
af oresaid short-com ngs  the legislature passed the Service
Conmi ssion Act and Section 30 thereof has overriding effect.
Under Section 12 of the Act every appointnment as a teacher
of any college has to be nmade by the Managenent only on the
recomendati on of the Commission. ~ Section 16 in 'certain
conti ngenci es authorizes the Managenent to make an ad hoc
appoi ntnent for a specified peri od. Though Service
Conmi ssion Act provides the procedure for naki ng appoi nt nent
to the post of teacher of a college affiliated to the
University but it does not nmake any provision with regard to
the qualification of use together. But the qualification
has ben prescribed in the statute of the University. Under
Statute 11.13, in case of any college affiliated with the
University mninmumqualification for the post of |ecturer in
the Faculty of Arts (Except the departnent of Fine Arts and
Musi c) and the Faculties of Commerce and Science are

(a) An M Phil degree or a recognised

degree beyond Masters | evel or published

wor k i ndicating the capacity of a

candi date for independent research work

and

(b) Consi stently good academc record

with atleast first or high second class

Master’s degree or an equival ent degree

of a foreign University, in a relevant

subj ect .
Clause 5 of said statute 11.13 confers the power of
rel axation on the Selection Conmittee which is extracted
her ei nbel ow i n ext ensi on: -

(5) If the Selection Conmittee is of

the view that the research work of a

candi date as evident either from his

thesis or fromhis published work is of

a very high standard, it may relax any

of their qualifications prescribed in

sub-clause (b) of clause (1), or sub-




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 9 of 14

clause (b) of clause (2), as the case
may be".
The aforesaid provision nakes it clear that the rel axation
is possible in respect of the qualification prescribed in
sub-clause (b) and there cannot be any rel axation in respect
of the qualification prescribed in sub- cl ause (a).
Consequently a person is ineligible to be appointed as a
| ecturer unless he possesses the mininum qualification of
M Phi|l degree or a recogni sed degree beyond Masters |evel or
publ i shed work indicating the capacity of the candi date for
i ndependent research work. Admittedly the appellant had not
held even a Master’'s degree on the date he was appoi nted as
a teacher on 1.1.1984, what to speak of a degree beyond
Master's level. It is no doubt true that in his application
he had clearly indicated that he was pursuing his Mster’s
degree course and was in-second year M Sc. and, therefore,
there was no concealment of ~on his part and yet the
Management, of the Col l'ege appoi nted himon ad hoc basis. But
when the ‘appellant did not have the mninmum requisite
qualification, as discussed earlier, in accordance with the
University Statute the Committee of the Management coul d not
have rel axed the sanme -and appointed himeven on ad hoc
basis. W also find it difficult to conceive that for the
post of a lecturer to teach in Post-G aduate class a student
who is in second 'year MSc. * «class could at all be
appointed. M. Sanghi, |earned senior counsel, however,
pl aced strong reliance on the decision of this Court in Ram
Sarup Vs. State of 'Haryana and others, 1979(1) SCC 168,
where an appoi ntment had been nmade to the post of Labour-
cum Conciliation officer. in breach of Rule 4 Cause (1) of
the Rules and this Court had observed that such breach did
not have the effect of rendering the appointnent void but it
nerely made the appoi ntnent irregul ar-and when the appointee
acquired the necessary qualification, the appointnent becomne
regular from that date. In our considered opinion the ratio
of the aforesaid case does not in any way help the
appellant. In that case, Cause (1) of Rule 4 which was
under consideration before the Court, provided ‘that the
person concerned nmust have 5 years experience. The
appoi nt nent had been made even though the appoi ntee did not
have the m ni mum experience of 5 years but undoubtedly he
had the m ni num educational qualification for the post and,
therefore, this Court had observed that the appointnent
woul d be valid fromthe date when the appointee acquires the
m ni mum period of experience. But in the casein hand the
University Statute prescribes the mininumqualification for
appoi ntnent to the post of a teacher as a M Phil degree or a
recogni sed degree beyond Masters level, in clause (a) of
Statute 11.13 and further provides that the @ candidates
shoul d have consistently good acadenic record with at | east
first or high second class Masters degree or an equival ent
degree of a foreign University, in a relevant subject and
Clause 5 of Statute 11.13 enmpowers relaxation only of the
conditions nmentioned in clause (b). It is difficult for us
to hold by applying the ratio of Ram Sarup (Supra) on which
M. Sanghi relies that even the basic qualification can be
rel axed. |In our considered opinion the aforesaid decision of
this Court is of no assistance to the appellant in the
matter of relaxation of his qualification for appointnent.
Inthis viewof the matter we unhesitatingly come to the
conclusion that the initial ad hoc appointnment of the
appellant as a lecturer on 1.1.1984 was wholly without
jurisdiction and such appointrment could not have conferred
the right of regularization on the appellant by virtue of
the Regul arization O dinance which was [ ater on repl aced by
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an Act and Section 31B was inserted into the Service
Conmi ssion Act. Then again wunder Section 16 of the Service
Conmi ssion Act an ad hoc appointnment an be nade only when
the Managerment notifies a vacancy to the Conmmi ssion and
Conmission fails to recommend the nane of a suitable
candi date wthin 3 nonths from the dat e of such
notification. It is not the case of the appellant nor is
there any naterial on record to establish that prior to
1.1.1984 the Managenent had at all notified the vacancy to
the Conmission in accordance with sub-section (2) of Section
12 of the Service Comm ssion Act and the Comm ssion fail ed
to recoormend the name within 3 nonths. Consequently the
condition precedent for naking ad hoc appointnment in terms
of Section 16 of the Service Conmi ssion Act had not been
sati sfied before nuaking the ad hoc appoi nt ment of appell ant
on 1.1.1984 and on this score also the appointment nust be
held to be invalid and inoperative.

Lett us now examne the wvalidity of the second
appoi ntnent that was made on 1.10.1985. By this date the
appel l ant, no doubt, had passed his M Sc.(Ag) exam nation
and the Managenent of the col lege had requested the Hi gher
Educati on Service Comni ssion on 21.5.1985 to select a person
for the post of |ecturer of Agronomy in the Coll ege and the
Conmi ssion did not send any nane for nore than three nonths.
Therefore, the WManagenent could be conpetent to make an ad
hoc appoi ntnment under Section 16 of the Service Conmi ssion
Act. But then an appellant had neither a M Phil degree nor a
recogni sed degree ‘beyond Master’'s |level nor there is any
material to indicate that he had published work indicating
his capacity for independent ~research work. Besides an ad
hoc appoi ntment kade under sub-section (1) of Section 16 of
the Service Comm ssion Act |apses under sub-section (2)
thereof after expiry of the period stipulated in the C auses
(a) or (b) or (c) of Section 16. Since the Comi ssion has
not reconmended any nane C auses (a) and (b) of sub-section
(2) of Section 16 wll have no application and, therefore,
under Clause (cO by operation of (law the ad hoc appoi nt nent
of the appellant ceased wth effect from 30th June, 1986,
the so called ad hoc appointnent. having been nmade on
1.10.1985. Can such an appointment. be regularized under
Section 31B of the Service Comm ssion Act as contended by
M. Sanghi is the point in issue. Section 31B is quoted
her ei nbel ow i n ext ensi on: -

"31-B. Regularization of certain ad hoc
appoi ntnents - (1) Every teacher, other
than a Principal, directly appointed on
or before January 3, 1984 on ad hoc
basi s against a substantive vacancy in
accordance with the provisions of the
Uttar Pradesh Higher Education Services
Conmi ssion ( Renoval of Difficulties)
Order, 1982 or the Utar Pradesh Hi gher
Educati on Services Comm ssion (Renova
of Difficulties) O der, 1983, who
possesses the qualification prescribed
under, or is exenpt ed from such
qualifications in accordance with, the
provisions of the concerned Statutes,

shall with effect from the date of
commencemnent of the Uttar Pradesh Hi gher
Educati on Servi ces Commi ssi on

(Anendrent) Act, 1985, be deened to have
been appointed in a substantive capacity
provided that such teacher has been
continuously serving the College from
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the date of such ad hoc appointnent up
to the date of such comrencenent.

(2) Every teacher deemed to have been
appointed in substantive capacity under
sub-section (1) shall be deemed to be no
probation from the dat e of such
commencenent .

(2-A A teacher other than a
Principal directly appoi nted on or
bef ore January 3, 1984 on ad hoc basis
in a vacancy referred to in clause (iv)
or cl ause (v) of sub- pare (1) of
paragraph 2 of the Utar Pradesh Hi gher
Educati on Services Comm ssion (Renoval
of Difficulties) Order, 1982 or in
Clause (iv) * or clause (v) of sub-pare
(1) of paragraph 2 of the Utar Pradesh
H gher Education Servi ces.  Conmi ssi on
(Renmpoval of Difficulties) Oder, 1983,
in.accordance with the provisions of
such -Orders and continuously serving the
college from the date of such ad hoc

appoi ntnment till ~ Septenber 2, 1989, who
possesses the -qualifications prescribed
under, or i's exenpt ed from such

qualifications in a accordance with, the
provi sions of the concerned Statute, may
be given substantive appoi ntment by the
Management of the Coll ege, if -

(a) any substantive vacancy of the

sanme cadre and grade in the sane
departnment is avail able on Septenber 2,
1989; and

(b) t he work and conduct of " the

teacher is found satisfactory.

(3) Nothing in this section shall be

construed to entitle any (teacher to

substanti ve appointnent if -

(a) on the date of such comrencenent,

such post had already been filled, or

sel ection for such post had al ready been

made, in accordance with the provisions

of this Act, or

(b) such teacher was related to any

menber * of the Managenent, or the -~ X

Principal, of the College concerned.

Expl anation - For the purpose of this

sub-section a person shall be deened to

be related to another if they are

related in the nmanner nentioned in the

Expl anation to Section 20 of the Utar

Pradesh State Universities Act, 1973."
A plain reading of the aforesaid provision would indicate
that ad hoc appoi ntnment nmade on or before 3rd January, 1984
agai nst substantive vacancy in accordance with t he
provisions of U P. Higher Education Service Conmission
(Renoval  of Difficulties) order 1982 or U.P. Higher
Educati on Service Conmi ssion (Renmoval of Difficulties) Oder
1983 could be regularized under the provision. The initia
appoi ntnent of the appellant having been held by us to be
whol Iy without jurisdiction, the subsequent appoi ntnent nade
on 1.10.1985 cannot be regularized under Section 31B, the
sane not having been made on or before 3rd January, 1984.
The contention of M. Sanghi on this score, therefore, fails
and is accordingly rejected.
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Coming to the third subm ssion of M. Sanghi, Section
31C was brought into the Statute book in 1991. It will be
appropriate for us to extract said provision in extension
for better appreciation of the point in issue.

"31-C. Regul arization of other ad hoc

appoi ntnents -

(1) Any t eacher, ot her t han a

princi pal who -

(a) was appointed on ad hoc basis

after January 3, 1994 but not |ater than

June 30, 1991 on a post -

(1) VWhich after its due creation was

never filled earlier, or

(ii) which after its due creation was

filled earlier and after its falling

vacant, permission to.  fill it was

obtained fromthe Director; or

(iii) which caneinto beingin pursuance

of the terms~ of new affiliation or

recognition granted to-the College and

has been conti nuously serving the

college from the date of such ad hoc

appoi nt nent up to t he dat e of
comencenent of the U tar Pradesh Hi gher
Educati on Servi ces Comm ssi.on
(Anmendrent) Act, 1992;

(b) was so appointed after three

nont hs  of the notification to the
Conmi ssi on under sub-section (1) of
Section 16 as it stood  before its
omssion by the Act referred to in
clause (a), or if appointed wthin such
peri od, no recomendation was made by
the Conmi ssion within such peri od;

(c) possessed on the date of such
conmencenent , the qgual i'fications
required for regular appointnment to the
gost under the provisions of t he
rel evant statutes in force on the date
of such ad hoc appoi nt nent;

(d) is not related to any nmenber of
the managenment or the principal, of the
col | ege concer ned in the manner

nmentioned in the explanation to Section
20 of t he Uttar Pradesh State
Universities Act, 1973;

(e) has been found suitable for
regul ar appoi nt ment by a Sel ection
Comm ttee constituted under sub-section
(2);

may be given substantive appoi ntnment by
the management of the «college, if any
substantive vacancy of the same cadre
and grade in the sane departnment is
avail abl e on the date of conmencenent of
the Act referred to in clause (a).

(2) The Sel ecti on Commi ttee
consi sting, the follow ng nenbers namely

(1) a menber of the Conmi ssi on
nom nated by the Governnent who shall be
t he Chairnen;

(ii) an officer not belowthe rank of
Speci al Secretary to be nomi nated by the
Secretary to the CGovernnent of Uter
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Pr adesh in t he Hi gher Educti on
Depart nment;
(iii) the Director;

shal | consider the cases of every such

ad hoc teacher and on being satisfied

about his eligibility in view of the

provi sions of sub-section (1), and his

work and conduct on the basis of his

record, recomrend his name to the

managemnent of t he col | ege for

appoi nt nent under sub-section (1).

(3) VWere a person recommended by the

Comm ssion under Section 13 before the

comencement of the Act referred to in

sub-section (1) does not get an

appoi nt nent because of the appointnent

of another person under sub-section (1)

inthe vacancy for which he was so

recommended, the State Governnent shal

nake suitable order for his appointnent

in asuitable vacancy in any coll ege and

the provisions of sub-section (5) and

(6) of Section 13 and of Section 14

shal |l nutatis nutandis apply.

(4) A teacher ~appointed on ad hoc

basis referred to in sub-section (1) who

does not get a substantive appointnent

under that sub-section and a teacher

appoi nted on ad hoc basis who is not

eligible to get a substanti ve

appoi nt nent under sub-section (1) shal

cease to hold the ad hoc appointnent

after "June 30, 1992."

In order to get the benefit of the aforesaid provision it is
necessary that a teacher nust have been appointed on ad hoc
basis after 3rd January, 1984, but not later than 30th June,
1991 on a post as envisaged in clauses (i) or (ii) or (iii).
Further the other conditions contained in Clauses ' (b), (c),
(d) and (e) of Section 31C are also required to be fulfilled
and then on the date the Regul arization provision of Section
31C cane into force, a substantive vacancy bust be avail able
for the services being regularized. Admttedly the appellant
was not in service on the date Section 31C cane into force
and even no substantive vacancy was available as the sane
had been filled up by Phool Chand. Further Clause (e) of
Section 31C (1) also cannot be said to have been satisfied
i nasmuch as no Selection Comrmittee appointed under sub-
section (2) of Section 31C has found the appel lant suitable.
Admittedly the appellant was not in service when Section 31C
cane into force and, therefore, the question of considering
his case for Regul arization under Section 31C does not arise
at all. |In fact the so called Regularization nmade by the
Director was under Section 31B which we have already held
that it could not have been so regularized. Therefore, the
contention of M. Sanghi that the appellant was entitled to
be regul ari zed under Section 31C cannot be sustai ned.

So far as the effect of non-approval of the order of
termination is concerned it is no doubt true that under
Section 35(2) of the Universities Act a decision of the
Management to dismss or renpbve a teacher or to reduce him
inrank or to punish himin any other manner does not take
effect unless it has been approved by the Vice-Chancell or
Under sub-section (3) of Section 35 any decision to
ternminate the services of a teacher, whether by way of
puni shment or otherw se, sub-section (2) of Section 35
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applies propriovigere and thus such deci si on does not becone
ef fective unless approved by the Vice-Chancellor. But Sub-
Section (3) itself carves out an exception to a case where
the termination order was passed on the expiry of period for
which a teacher was appointed. The so-called ad hoc
appoi ntnent of the appellant on 1.10.1985 in the eye of |aw
came to an end on 30th June, 1986 under Section 16 of the
Service Commi ssion Act. Even though Vice-Chancellor had
approved the appointnment for a period of six nonths which
was conmuni cated by the Registrar by letter dated 4.7.1986
with effect from30th June, 1986, that also cane to an end
on 31st Decenber, 1986. There was no further approval to the
appoi nt nent though Managenment of the College pernmitted the
appellant to continue in service. In such a case, when the
Director had passed an~ order of regularization which he
could not have passed and cancelled the sane, the
consequential order of termnation does not becone null and
void by application of Section 35(2) and (3) of the State
Uni versities Act. The Vice Chancellor appears to have passed
the order. setting aside the order of term nation not being
fully aware of the factsand <circunstances and the said
order of the Vice-Chancellor, therefore, has rightly been
set aside by the Hi gh Court. The contention of M. Sanghi
the | earned senior counsel on this score accordingly cannot
be sust ai ned.

So far as the last submission of M. Sanghi is
concerned, the sane is based nobre on an hunanitarian
consi deration than on establishing the ‘right of the
appellant. It is true that by now the appell ant has becone *
over-age and it is true that the appellant served the
institution from 1984 till 1988 and during his tenure the
institution had cent percent results. But .in view of our
conclusion that the appellant’s initial ad hoc appoint ment
was not in accordance wth the provisions of the Service
Conmi ssion Act and as such it ~did not confer any right of
regul ari zati on under the Regul arization Odinance of 1985
and even the subsequent ad hoc appointnment of 1985 did not
confer a right of regularization under the provisions of
Section 31C of the Service Conmission Act, as discussed
earlier, it would not be possible for us to issue any
direction in favour of the appellant. But -since the
appel l ant has got the Ph.D. degree now as stated by M.
Sanghi, appearing for the appellant and is otherw se
eligible for being considered for the post of lecturer in
Agronomny but for his over age, we would observe that in case
he makes an application to the Director for being considered
for a fresh appointnment and there exists any vacancy in the
post of |lecturer of Agronony either in the (College in
guestion or anywhere in the State, then Director’ may
synpathetically consider the case of the appellant and
Service Commission also my consider the case  of the
appellant in relaxation of the age limt and after such
consideration, if heis found suitable then he nmay be
appoi nted as a lecturer in Agronony.

Subject to the aforesaid observation the appeals fai
and are dismssed. There wll be, however, no order as to
cost s.




