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PETI TI ONER
DR. RAMESH YESHWANT PRABHOO

Vs.

RESPONDENT:
SHRI PRABHAKAR KASHI NATH KUNTE & OTHERS

DATE OF JUDGVENT11/12/1995

BENCH
VERMA, JAGDI SH SARAN (J)
BENCH

VERMA, JAGDI SH SARAN (J)
SINGH N.P. (J)
VENKATASWAM K. (J)

Cl TATI ON
1996 Al R 1113 1996 SCC. (1) 130
JT 1995 (8) 609 1995 SCALE (7)1

ACT:

HEADNOTE

JUDGVENT:
W TH
ClVIL APPEAL NO. 2835 OF 1989
Bal Thackeray
V.
Shri Prabhakar Kashi nath Kunte & Q hers
JUDGVENT
J.S. VERWA, J.

Both these appeals are under.  Section 116A of the
Representati on of the People Act, 1951 (hereinafter referred
to as "the Act/RP. Act’) against the judgnent ~dated 7th
April, 1989 of the Bonbay High Court in Election petition
No. 1 of 1988 by which the election of Dr. Ranesh Yeshwant
Prabhoo, t he returned candi dat e from Vile Parl e
Constituency to the Maharashtra State Legislative Assenbly,
hel d on 13th Decemnber, 1987, has been declared to be void on
the ground under Section 100(1)(b) of the Act. The appell ant
has been found quality of the corrupt practices prescribed
by sub-Sections (3) and (3A) of Section 123 of the Act at
the election, in that he and his agent Bal Thackeray with
hi s consent appealed for votes on the ground of the returned
candidate’s religion and that they pronoted or tended to
promote feelings of enmty and hatred between different
classes of the citizens of India on the grounds of religion
and comunity. Consequently, Bal Thackeray, after a notice
i ssued under Section 99 of the Act to him has also been
naned for conmission of these corrupt practices. Cvi
Appeal No. 2836 of 1989 is by the returned candi date Dr.
Ranesh Yeshwant Prabhoo and G vil Appeal No. 2835 of 1989 is
by Bal Thackeray agai nst that judgment.

The said election was held on 13th Decenber, 1987 and
the result was declared on 14th Decenber, 1987, at which Dr.
Ranesh Yeshwant Prabhoo was declared to be duly el ected. The
charge of these corrupt practices is based on three public
speeches delivered by Bal Thackeray : on 29.11.1987 at Parle
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(opposite Shiv Sena Shaka No. 84), on 9.12.1987 at Khar-
Danda near Shankar Tenple, and on 10.12. 1987 at Jaltaran
Mai dan, Vile Parle (East). The public speech given on
9.12.1987 has been held to anmpbunt to the corrupt practice
under sub-section (3) of Section 123, while public speeches
delivered on 29.11.1987 and 10.12.1987 have been held to be
corrupt practices under sub-sections (3) and (3A) of Section
123 of the Act. The relevant pleading relating to these
corrupt practices is contained in paras 6 and 8 of the
el ection petition. Sub-para (a) to (d) of para 6 relate to
first speech, sub-para (e) of para 6 relates to second
speech and sub-para (f) of para 6 relates to third speech

Para 8 of the election petition then says that returned
candi date indulged in the corrupt practices provided by sub-
sections (3) and (3A) of Section 123 of the Act and,
therefore, his election is void.

After the election petitioner closed his evidence, the
returned candidate Dr. Prabhoo examned only hinmself in
rebuttal . After close of the evidence of the parties and
hearing argunments  of both sides, the H gh Court ordered
i ssue of notice under Section 99 of the Act to Bal Thackeray
who filed an affidavit in reply to the notice. the election
petitioner and his three witnesses were recalled for cross-
exam nati on by counsel for the notice,  Bal Thackeray. The
notice did not examne hinself on any other wtness in
rebuttal. The decision of the H gh Court is based on this
mat eri al

Dr. Prabhoo was set up as candidate of the Shiv Sena
whi ch was then not a recognised political party for purposes
of the Legislative Assenbly -elections end,  therefore, Dr.
Prabhoo’s candidature — was shown as " Shiv Sena -
I ndependent". Bal Thackeray is the top |eader of Shiv Sena
and he participated in the election canpaign of Dr. Prabhoo
as the main speaker in his capacity as the |eader of Shiv
Sena. The status of Bal Thackeray as the top | eader of Shiv
Sena has never been di sputed. ~ The gist of election
petitioner’s case which has been found proved by the High
Court is that the three public speeches of Bal Thackeray in
the election canpaign of Dr. Prabhoo were all in very
i ntenmperate | anguage and incendiary in nature which were
appeals to the voters to vote for Dr. Prabhoo because of his
religion, i.e., he being a H ndu, and the speeches -also
pronoted or tended to pronote ennmity and hatred  between
different classes of the citizens of India on the ground of
religion. The H gh Court has held this charge of ‘the alleged
corrupt practices proved against the returned candidate Dr.
Prabhoo and Bal Thackeray. Accordingly, the election of the
returned candidate has been declared to be wvoid on_ the
ground contained in Section 100(1) (b) of the Act, and Ba
Thackeray has been naned in accordance with Section 99 of
the Act. Hence these appeals by them

The avernments in para 6 of the election petition
all eging the comm ssion of corrupt practices wthin the
meani ng of Section 123 of the Act are in sub-paras (a) to
(f) which are as under: -

"(a) The petitioner states that

respondent No.1 during his election

canpai gn indulged in corrupt practices

by appealing hinself, or by his election

agents, or by his supporters with his

consent to vote him and refrain from

voting other candidates on the grounds

of religion. The whol e tenor of election

propaganda of the respondent No.l1 was

that he is a candidate of H ndus and
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H ndus shoul d vote him alone. The
details of this appeal are given in the
later part of this petition.

(b) The r espondent No. 1, hi s
el ection agents and his supporters with
the consent of the candi date respondent
NO. 1 also indulged in corrupt practice
by pronoting and by attenpting to
promote feelings of enmty and hatred
between different classes of citizens of
India on grounds of religion, comunity
and | anguage. The exanmples of this
corrupt practice are also listed in the
|ater part of this petition.

(c) The campaign for the election
of respondent No.1 was headed by Shri
Bal asaheb Thackeray, the |leader of the
Shiv Sena, who had put up respondent No.
1 in this election. Shri. Thackeray
addr'essed several neetings and also
i ssued press statements ~during t he
course of the election in question. CQut
of these neetings Shri Thackeray spoke
on 29.11.1987 ~at a neeting held at Shiv
Sena Shaka no 84 at Vile Parle, which
took place from9 P.M to 12 m dnight.

In this neeti ng Shri Bal asaheb
Thackeray, Suryakant Mahadi k Pr anod
Naval kar, Ranesh Meht a, Madhukar

Sar potdar and the candi date respondent
No. 1 Dr. ramesh Prabhoo hinmself were
al so present. Shri Thackeray uttered the
foll owi ng words during this neeting. The
words are quoted in Marathi and they are
foll owed by the English translation.
Translation: "W are fighting this
el ection for the protection of H nduism
Therefore, we do not care for the votes
of the Muislinms. This country belongs to
H ndus and will remain so."

Since the petitioner was al
throughout in the constituency for his
el ecti on campai gn, he canme to know about
the said neeting having been held and
attended by Shri Bal Thacker ay.
Subsequently, he also came to know about
the speeches made in the neeting from
his friends and active workers of the
Party. The petitioner has reliably
learnt that the police reporters also
attended the neeting and they have taken
down the report of the speeches nuade.
The petitioner craves |leave to call for
the record of the speeches from the
Pol i ce Departnent and to prove the point
by examining the police reporters who
have taken down the speeches. The
petitioner craves |leave to rely upon the
said police report in the custody of the
Police. A report regarding the said
neeting and the speeches appeared in the
newspaper " Minbai Sakal" (A Marath
dail y) dat ed 1.12.1987 with the
phot ographs under the title "Hi ndu Dev-
devt avareel Teeka Sahan Karnar Nahi
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Thackeray" (W will not tolerate the
criticismof Hi ndu gods and goddesses -
Thackeray). From the said photograph it
is clear that respondent No. 1 was also
present in the said neeting. Thus al
the utterances regarding the speeches
made by Bal Thackeray to appeal to
voters in the nane of Hindu religion are
with the consent and connivance of the
first respondent. The sane neeting was
also reported in ‘Sanj Tarun Bharat’ (an
evening daily) dated 30.11.87 wth the
phot ograph of Shri Thackeray, respondent
NO 1 and others on the dias. The said
phot ogr aph further~ shows that a banner
was put up on -the dias  which reads as
under : -

"Garva Say Kaho (OM) Ham H ndu Hai"

The said neeting was also reported
i n ‘‘Sandhyakal ', another Marathi daily,
on 1.12.87. Hereto annexed and narked
Exhibit ‘B and ‘B-1" is the origina
report appearing  in ‘Sanj Tarun Bharat’
with English translation and hereto
annexed and marked Exhibit ‘C and ‘'CG1’
is the sai d report appeari ng in
‘ Sandhyakal * wi th English translation.

(d) The' petitioner says that a
report regarding the said neeting also
appeared in the ‘Udu Tinmes , an Urdu
daily published fromBonbay in its issue
dated 1.12.87. The petitioner does not
know how to read and wite Urdu.
However, he got t he said report
translated. In the said “Udu Tines’ the
report appeared wth the title ‘Shiv
Sena ko Musalmano ke votoki zarurat
nahin hai’ (Shiv Sena did not need the
votes of Muslims). A true. English
translation of the said news item is
annexed hereto and marked Exhibit ‘D
and ‘D-1'" wth a zerox copy of the
report in Urdu.

(e) Again on 9.12.87 there was
anot her el ection meeting which took
place from 9 a.m to about 12 m dnight
at Khar-Danda, near Shankar Tenple. This
neeting was addressed by Shri  Ba
Thackeray, respondent No. 1, Harish

Chandra Dattaji Salvi (a Shiv Sena
| eader) and Shanbhoo Mahar aj , a
religious |leader fromCujarat. |In the

said neeting Shri Bal Thackeray, while
addressing the audience stated as under
Translation: "H nduism will triunph in
this election and we nust become hon’ bl e
recipients of this victory to ward off
the danger on Hinduism elect Ranmesh
Prabhoo to join with Chhagan Bhuj bal who
is already there. You wll find Hindu
templ es underneath if all the npbsques
are dug out. Anybody who stands agai nst
t he H ndus shoul d be showed or
wor shi pped with shoes. A candidate by
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nanme Prabhoo should be led to victory in
the nane of religion.”

The petitioner says t hat t he
proceedings of the said neeting were
recorded by t he pol i ce. Newspaper
reports regarding the neeting al so
appeared. The petitioner wll crave
|eave to and rely wupon the records of
the police and also the press report
giving the version of the said neeting
appearing in vari ous newspapers.

(f) The petitioner says that on

10.12.87 a neeting was held from9 p.m
to about 12 mdnight at Vile Parle
(East) at Shahaji Raje . Marg. This was
addressed by S/ Shri- Bal Thacker ay,
Shanbhoo Maharaj, Ramesh - Mehta, Rish
Kapoor, Jitendra Madhukar. Joshi and
Ranmesh Prabhoo, respondent No. 1. In
this neeting Shri Thackeray uttered the
fol lowing words while addressing the
neeting :-
Translation : "W have cone wth the
i deol ogy of Hi'nduism Shiv Sena wll
i npl enent  thi's Jideology. Though 'this
country bel ongs to H ndus, Ram and
Krishna are insulted. (They) valued the
Musl i m votes nore than your votes; we do
not want the Mislimvotes. A snake |ike
Shahabuddin is sitting in the Janta
Party, man like Nihal Ahned is alsoin
Janata Party. So the residents of Vile
Parl e should bury this party (Janata
Party)."

The above utterances in these three
nmeetings are the exanples of pronoting
the feelings of enmity between different
classes of citizens of India. the sole
purpose in doing so and meking the
appeal was to canvas votes in favour of
the first respondent on the ground of
religion and nmke it appear to the
voters that respondent No. 1 was the
only person who could represent the
H ndu community. The effect of the said
speeches was to pronote the feelings of
enmty and hatred between Hi ndus and
non- Hi ndus on the ground of religion
race, caste, community etc. As such the
petitioner and nopst of the respondents
froml to 13 are H ndus, having ful
faith in the Hindu religion. The main
ground of objection on the way of
canvassing for votes by respondent No. 1
and his supporters was to bring the
el emrent of religion into politics
endangering the very foundation of the
Constitution of India, viz. secularism
The petitioner honestly believes that it
is one thing to follow one’'s own
religion according to his own conviction
and another thing to appeal to the
voters to vote in the nane of the
religion."

Rel i ance was placed by the election petitioner on
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certain news itens wherein the public speeches were
published and also on certain reports alleged to have been
nmade by some police officers who reported these maki ng of
the speeches rai sing some controversy rel ating to
sufficiency of pleadings and the use of material for proving
the contents of the speeches in excess of the exact words
pl eaded in the election petition. Details of this
controversy would be nentioned |ater while considering that
poi nt. However, it may be nentioned that the extent to which
there is specific pleading and the returned candidate
hinself admtted the contents of the public speeches can
safely be considered subject to the objection raised of the
alleged legal infirmties including want of a valid notice
under Section 99 of the Act to the notice Bal Thackeray.
More details of the evidence would be nentioned at the
appropriate stage.

Broadly stated, the contentions of Shri Ram Jethnal ani
| ear ned counsel ~for the appellants in these appeals are
(1) Sub-sections (3) and (3A) of Section 123 of the Act are
constitutionally invalid being violative of guarantee of
free speech in Article 19(1)(a) of the Constitution; (2) To
save both these provisions fromconstitutional invalidity,
they must be read as reasonable restrictions in the interest
of public order to  get the protection of Article 19(2) of
the Constitution. /In other words, unless the speech is
prejudicial to the maintenance of public ‘order, it cannot
fall within the net of either sub-section (3) or sub-section
(3A) of Section 123 of the Act; (3) In sub-section (3) of
Section 123, the enphasis is on the word "his"10 preceding
the word "religion" and its significance nmust be understood
inthe light of the restricted scope of the provision
i ndi cated by the Union Law M nister during the Parlianmentary
debates to explain the object of introduction of the word
"his" in the provision. In other words, only a direct appea
for votes on the ground of "his" religion subject toits
tendency to prejudice the nmaintenance of Public order is
contended to be the Ilimted scope of sub-section’ (3) of
Section 123; (4) A speech in which there be a reference to
religion but no direct appeal for votes on the ground of his
religion, does not cone within the net of sub-section (3) of
Section 123; (5) The public speeches in question did not
amount to appeal for votes on the ground of his religion and
the substance and main thrust thereof was "Hi ndutava™ which
neans the Indian culture and not nerely the H ndu religion
(6) The public speeches criticized the anti-secul ar stance
of the Congress Party in practising discrimnation against
H ndus and giving undue favour to the mnorities which is
not an appeal for votes on the ground of Hindu religion; (7)

On behalf of the notice Bal Thackeray, it was further
contended that there was no conpliance of the requirenents
of Section 99 of the Act, i nasmuch as the notice

contenplated by the provision was not given and the notice
was never informed of the precise charge against him It was
submitted that the notice given was not in conformty wth
the law and particulars required to be given by the court
were never given, the Hi gh Court having nerely asked the
petitioner to indicate the particulars of the charge of the
corrupt practice; and (8) that the pleadings in the election
petition are deficient being devoid of the nmateria

particulars and, therefore, the material brought in at the
stage of evidence and relied on to prove the charge of
corrupt practice has to be excluded from consideration

Learned counsel for the appellant also mnade the grievance
that the H gh Court had decided the election petition mainly
on the basis of the general inpressions and vague assertions
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made by the election petitioner instead of confining the
decision to the precise pleadings and the | egally adnissible
evi dence examned in the light of the true nmeaning and scope
of sub-sections (3) and (3A) of Section 123 of the Act.

In reply. Shri Ashok Desai, |earned counsel for the
respondent refuted these contentions. He submitted that the
guestion of constitutional validity of the provisions is no
longer res integra being concluded by the decision of the
Constitution Bench in Jamuna Prasad Mukhariya and O hers vs.
Lachhi Ram and Others, 1955 (1) SCR 608. Alternatively, he
contended that the freedom of speech guaranteed in the
Constitution does not extend to giving speeches of the kind
given by Bal Thackeray ‘and, at any rate, these provisions
i npose reasonable restrictions on the freedom of speech
which are saved by Article 19(2) of the Constitution. Shri
Desai also subnmitted that — the substance and main thrust of
the speech, not merely “the form has to be seen in its
context to determne if it anounts to an appeal for votes on
the ground of ‘hiss’ religion, and such appeal need not
necessarily be only direct. ~Learned counsel submtted that
each one —of the speeches in question was highly incendiary
contai ning appeal to vote for Dr. Ramesh Prabhoo because he
is a Hndu; and it al'so tended to pronote enmity and hatred
bet ween Hi ndus and Mislims. According to him each one of
the speech anopunted to the corrupt practice both under sub-
sections (3) and (3A) of Section 123 of the Act.

Meani ng of sub-sections (3) and (3A) of Section 123 of the
R P. Act.

Sub-sections (3)  and (3A) of Section 123 of the R P.
Act are as under: -

"123. Corrupt practices. - _The

followi ng shall be deermed to be corrupt

practices for the purposes of this Act

XXX XXX XXX

(3) The appeal by a candidate or his

agent or by any other person wth the

consent of a candidate or his election

agent to vote or refrain fromyvoting for

any person on the ground - of hi s

religion, race, caste, community of

| anguage or the use of, or appeal to

religious synbols or the wuse of, or

appeal to, national synbols, such as the

national flag or the national enblem

for the furtherance of the prospects of

the election of that candidate or for

prejudicially affecting the election of

any candi dat e:

Provided that no synbol allotted

under this Act to a candidate shall be

deemed to be a religious synbol or a

nati onal symbol for the purposes of this

cl ause.

(3A) The pronotion of, or attenpt to

pronote, feelings of enmity or hatred

bet ween di f ferent cl asses of t he

citizens of I ndi a on grounds of

religion, race, <caste, conmnity, or

| anguage, by a candidate or his agent or

any other person with the consent of a

candi date or his election agent for the

furtherance of the prospects of the

el ection of that candidate or for

prejudicially affecting the election of
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any candi date.

XXX XXX XXX

The submission of Shri Ram Jet hrmal ani, | earned counse
for the appellants is that the appeal to vote or refrain
fromvoting for any person on the ground of ‘his’ religion
etc. for the furtherance of the prospects of the election of
that candidate or for prejudicially affecting the election
of any candidate, nmeans a direct appeal to vote or refrain
fromvoting on the ground of ‘his’ religion, etc.; and the
appeal nust also be provocative in nature to adversely
affect public order. The further el enent of adverse effect
on public order, it is urged, is inplicit in the provision
to save it fromconstitutional invalidity, which argunent is
consi dered separately. Shri Jethnalani |aid enphasis on the
word ‘his’ which was inserted by Act 40 of 1961 we.f.
20.9. 1961 when the existing sub-section (3) was substituted
for the old sub-section (3). Shri Jethmal ani contended t hat
the object of insertion of the word “his in the newy
substituted sub-section (3) was to restrict the neani ng of
the provision and confine it only to a direct appeal based
on ‘his’ religion. Learned counsel placed strong reliance on
the statenent of the Law Mnister during the debates in the
Parliament to support this submission. In reply, Shri Ashok
Desai, |earned counsel for the respondent contended that the
word ‘his’ no doubt has significance, but its use does not
confine the neaning of sub-section (3) only to a direct
appeal on the ground of ‘his’ religion, etc. and extends to
an appeal of which the main thrust in the context is on the
religion of the candidate. Shri Desai submtted that an
unduly restricted nmeani ng cannot be given to sub-section (3)
since the object of the provision is to prohibit appeal for
votes during the election on the ground of religion of the
candi dat e

There can be no doubt that the word ‘his’ used in sub-
section (3) nust have significance and it cannot be ignored
or equated wth the word “any’ to bring within the net of
sub-section (3) any appeal in which there is any reference
to religion. The religion form ng the basis of the appeal to
vote or refrain fromvoting for any person, nust be of that
candi date for whomthe appeal to vote or refrain fromvoting
is mde. This is clear from the plain |anguage of sub-
section (3) and this is the only manner in which the word
‘“his’ used therein can be construed. The expressions "the
appeal ..... to vote or refrain fromvoting for any person
on the ground of his religion, ..... for the furtherance of
the prospects of the election of that candidate or for
prejudicially affecting the election of any candidate" |ead
clearly to this conclusion. Wen the appeal is to vote on
the ground of ‘his’ religion for the furtherance of the
prospects of the election of that candidate, that appeal is
nmade on the basis of the religion of the candi date for whom
votes are solicited. On the other hand when the appeal is to
refrain from voting for any person on the ground of 'his’
religion for prejudicially affecting the election of —any
candi date, that appeal is based on the religion of the
candi date whose election is sought to be prejudicially
affected. It is thus clear that for soliciting votes for a
candi date, the appeal prohibited is that which is made on
the ground of religion of the candidate for whomthe votes
are sought; and when the appeal is to refrain fromvoting
for any candidate, the prohibition is against an appeal on
the ground of the religion of that other candidate. The
first is a positive appeal and the second a negative appeal
There is no anbiguity in sub-section (3) and it clearly
indicates the particular religion on the basis of which an
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appeal to vote or refrain from voting for any person is
prohi bi ted under sub-section (3).

The argument that such an appeal nust be a direct
appeal, such as ‘Vote for A because he is a H ndu or ‘Do
not vote for B because he is a Christian’, and that no ot her
appeal leading to that conclusion is forbidden, does not
appeal to reason. What is forbidden by sub-section (3) is an
appeal of this kind and, therefore, any appeal which anounts
to or leads to this inference must necessarily come wthin
the prohibition in sub-section (3). Wiether a particular
appeal is of this kind, is a question of fact in each case.
VWere the words used in the appeal are clear and unanbi guous
amounting to a direct appeal, the exercise of construing the
speech is not needed. However, where a reasonabl e
construction of the appeal leads to that conclusion, the
result nust be the sanme. The substance of the speech and the
manner in which it is nmeant to be understood by the audience
determnes its nature, and not the canouflage by an artistic
use of = the |l anguage. For understanding the neaning and
ef fect of. the speech, the context has to be found in the
speech itself and not outside it with reference to any other
background unl ess the speech itself inports any earlier fact
in the context of that speech. the speech has also not to be
construed in the abstract or in the manner in which it would
be construed after an academi c debate. Care nust be taken to
renmenber that the public speeches during election canpaign
ordinarily are addressed to audi ence conprised of common nen
end, therefore, the manner in which it woul d be understood
by such an audi ence has to be kept in view

W are unable to accept the submission of Shri
Jethmal ani that a further elenent of prejudicial effect on
public order, is inplicit in sub-section (3). W do not find
anything in the language of the provision to read this
further element into it. Sub-section (3) in substance
forbids appeal for votes for any candidate on the ground of
‘“his’ religion and appeal to refrain fromvoting for any
ot her candidate on the ground of ‘the religion of that other
candi date. Cbviously the purpose of enacting the proyvision
is to ensure that no candidate at an election gets votes
only because of his religion and no candidate is deni ed any
votes on the ground of his religion. This is in keeping wth
the secular character of the Indian polity and rejection of
the schene of separate el ectorates based on religionin our
constitutional scheme. An appeal of the kind forbidden by
sub-section (3) based on the religion of a candi date, need
not necessarily be prejudicial to public order and,
therefore, the further elenent of |ikelihood of prejudice to
public order is unnecessary, on account of which it is not
inmplicit in the provision. This, according to us, is the
neani ng and the correct construction of sub-section (3). The
qguestion of constitutional validity of the provision on this
meani ng i s considered |ater.

Ref erence may now be nmade to the Parliamentary debates
in which the reason ascribed by the Law M nister Shri A K

Sen for adding the word ‘his’ in sub-section (3) andits
pur pose was stated, thus -
"Shri AK. Sen: | added the word

‘“his’ in the Select Committee in order
to nake quite clear as to what was the
m schief which was sought to be
prevented under this provision."
XXX XXX XXX
"Shri A. K. Sen: The apprehension
was expressed if one’'s right was going
to be curbed by this section. If such a
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right was going to be curbed by the
section, | would have been agai nst such
an amendment, because after all, it is
the right of a person to propagate his
own | anguage, his own particular culture
and various other matters. But that does
not mean vilifying another |anguage or
creating enmty between conmmunities."
XXX XXX XXX

"Shri A K Sen: .....

| am pained to hear Shri Hynniewta
gi ving expression to an apprehension
which to nme seens entirely baseless.
That apprehension is to the effect that
clause 23 will deprive himof his right
to propagate his |anguage or preserve
hi s | anguage, whi ch- cannot- be taken away
fromhim as he hinself has quoted the
rel evant -article of the Constitution. If
that right is taken away by the Bill, it
will- _be struck down as - contravening
article 19 and the section will not be
gi ven ef f ect to by any court.
Fortunately, this country is stil
governed by the rule of Ilaw and the
courts of law have the last say inthese
matters."
XXX XXX XXX

"Shri A K. Sen: That is a different
matter. Wth due respect- to the hon
Menber, he has not  really appreciated
the rationale of the Suprene Court’s
decision. Wth regard to el ection
matters, Parliament is free to _enact
such legislation as it thinks best and
Chapter Ill1 does not cone in. That is
the decision of the Suprene Court. But
inthe quais of framng an electora
law, no fundanental right of the citizen
can be taken away. That is what I am
saying. The right to preserve one’'s
| anguage cannot be taken away by an
election |aw That is as clear as

daylight."

XXX XXX XXX
"Shri A K Sen: You cannot make it

an election issue if you say, ‘Do not

vote for him He is a Bengali’ or ‘Do

not vote for him He is a Khasi’. | made

it unequivocally <clear that it is the
purpose and design of this House and of
the country to ensure that. No man shal
appeal only because he speaks a
particul ar | anguage and shoul d get voted
for that reason; or no nan shall appea
against a particular person to the
el ectorate solely because that opponent
of his speaks a particul ar | anguage."
XXX XXX XXX
"Shri A.K.  Sen: They are entitled
to do so. The Constitution gives them
the right to do so. But we are on a very
narrow poi nt, whether we shall extend
the right to a person, to a voter, to
say: vote for me because | speak Hi ndi
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| speak Gharwali, or | speak Nepali or |
speak Khasi; or in the alternative, do
not vote for ny opponent because he is a
man who speaks this particul ar | anguage,
his own |anguage. It is on that sole
narrow point that the prohibition is
sought to be mmade.

..... But we are not here on the
aest hetics of |anguage or the phil osophy
of language; nor are we here to debate
the fundamental rights of a citizen to
preserve his own | anguage and culture.
Fortunately, that is guaranteed to every
nman and woman in this country as it not
el sewhere. "

XXX XXX XXX

"Shri A K Sen: .....

But the problemis, are we going to
allowa man to go to the electorate and
ask for votes because  he happens to
speak a -particular |anguage or ask the
el ectorate to refrain fromvoting for a
particul ar person nmerely on the ground
of his speaking a particul ar | anguage or
following a particular religion and so
on? I F not, we have to support this. The
preservation of the minority s rights
and so onis adifferent and a w der

guestion.”

XXX XXX XXX
"Shri A K Sen: ..... But, if you

say that Bengali language in this area

is being suppressed or the schools are
bei ng cl osed as Shri  Hynniewta was
sayi ng, because they bore ~a particular
nane, then, you are speaking not only to
fight in an election but you are also

really seeki ng to protect you
fundanental rights, to preserve you own
| anguage and cul ture. That is a
different matter.

But, if you say, ‘I ama Bengali,

you are all Bengalis, vote for nme’, or

‘l am an Assanese and so vote for ne

because you are Assanese speaking nmen’

| think, the entire House will deplore

that as a hopeless form of election

propaganda. And, no progressive party

will run an election on that |Iine.

Simlarly, on the ground of religion. In

the ol den days, what speeches we used to

hear in Mislim League gatherings ! They

were purely appeals on the ground of

religion. So, the issue is too narrow

and not a wide issue in whichthe life

and death of minorities are involved as

Shri Hynni ewta sought to nmake out. It is

not at all in question. ...."

(enphasi s suppli ed)

The clarification given in the speech of the Law
M nister clearly shows that a speech for the protection of
fundanental rights, preservation of own |anguage, religion
and culture, etc. are not forbidden by sub-section (3) of
Section 123, and the limt is narrow to the extent
i ndi cat ed.
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It cannot be doubted that a speech with a secular
stance alleging di scrimnation against any particular
religion and promsing renoval of the inbalance cannot be
treated as an appeal on the ground of religion as its thrust
is for promoting secularism Instances given in the speech
of discrimnation against any religion causing the inbal ance
in the professed goal of secularism the allegation being
agai nst any individual or any political party, cannot be
call ed an appeal on the ground of religion forbidden by sub-
section (3). In other words, nention of religion as such in
an election speech is not forbidden by sub-section (3) so
long as it does not anpbunt to an appeal to vote for a
candidate on the ground of his religion or to refrain from
voting for any other candidate on the ground of his
religion. When it is said that politics and religion do not
mx, it nerely means that the religion of a candidate cannot
be used for gaining political -mleage by seeking votes on
the ground of the candidate’ s religion or alienating the
el ectorate agai nst —anot her candidate on the ground of the
ot her candidate’'s religion. It also neans that the state has
no religion and the State practises the policy of neutrality
inthe matter of religion.

In Dr. M Ismail Faruqui and Others etc. etc. vs. Union
of India and Qthers etc., (1994) 6 SCC 360 (Ayodhya case),
the Constitution Bench, after a detailed discussion
sunmari sed the true concept of secul ari smunder the Indian
Constitution as under :-

"1t is cl ear from t he

constitutional scheme that it guarantees

equality in the matter of religion to

all individuals and groups irrespective

of their faith enphasising that there is

no religion of the State itself. The

Preanble of the Constitution read in

particular wth Articles 25 to 28

enphasi ses this aspect and -indicates

that it is in this nanner the concept of

secul ari sm enbodi ed in t he

constitutional schenme as a creed adopted

by the I ndi an peopl e has to be

under st ood whil e exam ni ng t he

constitutional validity of any

| egislation on the touchstone of the

Constitution. The concept of secularism

is one facet of the right to equality

woven as the central golden thread in

the fabric depicting the pattern of the

schenme in our Constitution.”

(at page 402)

It cannot be doubted that an el ection speech nade in
conformity with the fundanental right to freedom of religion
guaranteed under Articles 25 to 30 of the Constitution
cannot be treated as anti-secular to be prohibited by sub-
section (3) of Section 123, unless it falls wthin the
narrow net of the prohibition indicated earlier. It _is
obvious that a speech referring to religion during election
canpaign with a secular stance in conformty wth the
fundanental right to freedom of religion can be nade wi thout
being hit by the prohibition contained in sub-section (3),
if it does not contain an appeal to vote for any candi date
because of his religion or to refrain fromvoting for any
candi dat e because of his religion. Wien it is said that
politics and religion do not mx, it obviously does not nean
that even such permissible political speeches are forbidden
This is the meaning and true scope of sub-section (3) of
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Section 123 of the Act.

We woul d now consider the nmeaning of Sub-section (3A)
of Section 123. This sub-section also was inserted along
with the substituted sub-section (3) by Act 40 of 1961
w.e.f. 20.9.1961. The meaning of this sub-section is not
much in controversy. Sub-section (3A) is simlar to section
153-A of the Indian Penal Code. |In sub-section (3A), the
expression used is "the pronotion of, or attenpt to pronote,
feelings of enmty or hatred" as against the expression

"Whoever . ... pronotes or attenpts to prompte .....
di sharmony or feelings of enmty, hatred or ill-wll "
in Section 153-A, |1.P.C_ The expression ‘feelings of enmty
or hatred” is common in both the provisions but the
additional words in Section 153-A |.P.C. are ‘disharnony
. or ill-will’. The difference in the plain | anguage of
the two provi sions  indicates that mere pronotion of
di sharmony or ill-will between different groups of people is
an of fence under Section 153-A,  |I.P.C. while under sub-

section (3A) of Section 123 of ' the RP. Act, it is only the
pronotion of or attenpt to pronote feelings of enmity or
hatred, which —are stronger words, that is forbidden in the
el ecti on canpai gn.

The provision is made with the object of curbing the
tendency to pronpte or attempt to  promote communal,
linguistic or any/ other factional enmty or hatred to
prevent the divisive tendencies. The provision in the I.P.C
as well as in the RP. Act for this purpose was made by
amendnent at the same tinme. The ~amendment in the R P. Act
foll owed amendnents  made in the Indian Penal Code to this
effect in a bid to curb any tendency to resort to divisive
neans to achieve success at the polls on the ground of
religion or narrow comunal or linguistic affiliations. Any
such attenpt during the election is  viewed with disfavour
under the law and is nade a corrupt  practice under sub-
section (3A) of Section 123.

Shri Jethmalani is right that in sub-section (3A), the
el ement of prejudicial effect on public order is inplicit.
Such divisive tendencies pronoting enmty or hatred between
di fferent classes of citizens of India tend to create public
unrest and disturb public order. This is a logical inference
to draw on proof of the constituent parts of sub-section
(3A). The neaning of sub-section (3A) is not seriously
di sputed between the parties and, therefore, it does not
require any further discussion. However, whether the —act
conplained of falls within the net of sub-section (3A) is a
guestion of fact in each case to be decided on the basis of
the evidence led to prove the all eged act.

The decision in Zi yauddin Burhanuddin  Bukhari Vs.
Brij mohan Randass Mehta & Ors., 1975 (Suppl.) SCR 281, | ends
assurance to the correctness of the construction nmade by us
of these provisions. The returned candi date Bukhari. was the
candi date of Muslim League while the defeated candidate
Shauket Chagla was the Congress candidate at the el ection.
Both were Muslinms. The returned candidate Bukhari in his
appeal to the voters said that Chagla was not true to his
religion while he hinself was a true Mslim The clear
inmplication of the appeal was that Chagla was not true to
his religion whereas Bukhari was, and, therefore, the voters
shoul d prefer Bukhari. In short, the appeal for votes was
made on the ground that Bukhari was a staunch believer of
the Muslim religion as against Chagla who did not. It was
this clear appeal based on the ground of the candidate’s
religion which was held to constitute the corrupt practices
defined by sub-sections (3) and (3A) of Section 123 of the
R P. Act. For this purpose, the true anbit and scope of
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these provisions was considered and indicated as under: -

"W propose to indicate, at this
stage, what mischief the provisions were
designed to nost illum nating and
certain way of correctly construing
these statutory provisions. W cannot do
so without adverting to the historical
political, and Constitutional background
of our denocratic set up, such
provi sions are necessary in you opinion
to sustain the spirit or climte in
which the electoral machinery of this
set up could work.

Qur Constitution-makers certainly
intended to set up a Secular denpcratic
Republic the binding spirit of which is
sumred up by the objectives set forth in
the preanble to  the Constitution. No
denocratic political and social order
inwhich the conditions of freedom and
their _progressive expansion for all make
some regul ation of al | activities
i nperative, could endure w thout an
agreenent on the basic essentials which
could unite and hold citizens together
despite all the differences of religion
race, caste,  community, culture, creed
and | anguage. Qur political history made
it particularly necessary  that these
di fferences, which can generate powerf ul
enotions depriving peopl e of their
powers of rational thought and action
shoul d not be pernmitted to be exploited
lest the inperative conditions for the
preservation of denocratic freedons are
di st urbed.

26 It seems to us that Section 123,
sub s. (2), (3) and (3A) were enacted so
as to elimnate, from the ‘electoral
process, appeals to those di-vi si ve
factors which arouse irrational passions
that run counter to the basic tenets of
our Constitution, and, indeed, of any
civilised political and social order

Due respect for the religious beliefs
and practices, race, creed, culture and
| anguage of other citizens is one of the
basi ¢ postul ates of our denocratic
system Under the guise of protecting
your own religions, culture or creed you
cannot enbark on personal attacks on
those of others or whip up low hard
instincts and aninosities or irrationa

fears between groups to secure electora

victories. The |ine has to be drawn by
the Courts, between what is pernissible
and what is prohibited, after taking
into account the facts and circunstances
of each <case interpreted in the context
in which the statenments or acts
conpl ai ned of were made

XXX XXX XXX

W have to determine the effect of
statenments proved to have been nmade by a
candi date, or, on his behalf and wth
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his consent, during his election, upon
the minds and feelings of the ordinary
average voters of this country in every
case of alleged corrupt practice of
undue influence by making statenents. W

will, therefore, proceed to consider the
particular facts of the case before us.
XXX XXX XXX

....ln other words, Bukhari, apart
from making a direct attack on the
all eged religious beliefs and practices
of the Chagla famly, clearly conveyed
to the hearers that Chagla was an unfit
person, on the ground of his mxed
religious faith and practices, to
represent Muislins. Bukhari had al so
called upon Mislims to wnite against
such . a person if they wanted their
religionto survive. The Hi gh Court had
very rightly held that these statenents
contravened the provisions of  Section
123 (3) of the act.

XXX XXX XXX

We do not think that any wusefu
purpose is served by citing authorities,
as the | earned Counsel for the appellant
tried to do, to interpret the facts of
the case before us by conparing themto
the very different facts of ‘other cases.
In all such cases, the line has no doubt
to be drawn with care so as not to
equat e possible inpersonal attacks on
religious bigotry and intolerance wth
personal ones actuated by bigotry and
i ntol erance.

As already indicated by us. our
denocracy can only survive if those who
aspire to becone peopl e’ s
representatives and | eaders " understand
the spirit of secular denpcracy.  That
spirit was characterised by Mntesquieu

| ong ago as one of "virtue". It inplies,
as the late Pandit Jawharlal Nehru once
said, "self discipline’. For such a
spirit to prevail, candi dat es at

el ecti ons have to try to persuade
el ectors by showing them the light of
reason and not by inflamng their blind
and di sruptive passions. Heresy hunting
pr opaganda or prof essedl y religious
grounds directed against a candi date at
an election may be permitted in a
theocratic state but not in a secular
republic like ours. It is evident that,
if such propaganda was permtted here,
it would injure the interests of nmenbers
of religious mnority groups nore than
those of others. It is forbidden in this
country in order to preserve the spirit
of equality. fraternity, and amty
between rivals even during elections.
I ndeed. such prohibitions are necessary
inthe interests of elenmentary public
peace and order.

XXX XXX XXX
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According to his own professions,
the appellant wanted votes for hinself
on the ground that he staunchly adhered
to what he believed to be Mislim
religion as contrasted with Chagla who
did not. There is no doubt whatsoever in
our m nds that the H gh Court had
rightly found the appellant guilty of
the corrupt practices defined by the
provisions of Section 123 (2), 123(3)
and 123(3A) of the AQ by meking the
various speeches closely exam ned by us
al so."
(enphasi s suppli ed)
The neani ng of sub-sections (3) and (3A) of Section 123 was
understood and indicated in this decision, in the above
manner .
Constitutional Validity of sub-sections (3) and (3A) of
Section 123
The 'next question now relates to the constitutiona
validity of these provisions on the neaning ascribed to
t hem
Sub-section (3A) of ~Section 123 is undoubtedly a
provi sion made in the interests of  public order or
incitenment to an offence because the pronotion or attenpt to
pronote feelings of /enmty or hatred between different
classes of the citizens of India on any of the grounds
specified therein,  apart from creating divisive tendency,
woul d al so be prejudicial to the maintenance of public order
and may anmpunt to incitenent to comm ssion of offences. The
freedom of speech and expression guaranteed to-all citizens
under Article 19(1)(a), which is the basis " of the
constitutional challenge to this provision, is subject to
clause (2) of Article 19 which permits the naking of any |aw
i mposi ng reasonable restrictions on the exercise of this
right in the interests of public order or incitement to an
of fence. For this reason, no further attenpt was ' nade to
press the argument of <challenge to the constitutiona
validity of sub-section (3A) on the construction we have
made of that provision
The question nowis of the constitutional validity of
sub-section (3) of Section 123. W have already rejected the
argunent that the elenent of prejudicial effect on public
order is implicit also in sub-section (3) as it is in sub-
section (3A). According to Shri Ram Jet hmal ani, unless this
elenent also is read into sub-section (3), it is violative
of Article 19(1)(a) inasnuch as clause (2) of ~“Article 19
does not save its wvalidity under any of the other heads
specified therein
We have construed sub-section (3) of Section 123 as a
restriction only to the extent that votes cannot “be sought
for a candidate on the ground of his religion, etc. and
simlarly there can be no appeal to refrain fromvoting for
any person on the same ground. In other words, an appeal to
vote for a candidate or not to vote for himon the ground of
his religion, etc. is the restriction inposed by sub-section
(3). This restrictionis in the |law enacted to provide for
t he conduct of el ecti ons, t he qual i fications and
di squalifications for nenbership of the Houses, the corrupt
practices and other offences at or in connection with such
el ections. The right to contest the election is given by the
statute subject to the conditions prescribed therein. The
restrictionis Ilimted only to the appeal for votes to a
candi date during the election period and not to the freedom
of speech and expression in general or the freedom to
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profess, practise and propagate religion unconnected wth
the el ection canpaign.

It is true, as argued by Shri Jethnalani, that the
freedom of speech and expression guaranteed to all citizens
under Article 19(1)(a) is absolute subject to the reasonable
restrictions inmposed by any |aw saved by clause (2) of
Article 19, under one of the heads specified therein. The
heads specified in clause (2) of Article 19 are, therefore,
several and they are intended to cover the entire area
within which the absolute freedomto say anything which the
speaker may alike would not extend, in keeping wth the
standards of a civilized society, the corresponding rights
in others in an orderly society, and the constitutiona
schene.

The expression " In the interests of" used in clause
(2) of Article 19 "indicates a wde anplitude of the
perm ssible law which can be enacted to provide for
reasonable restrictions on the exercise of this right under
one of | the heads specified therein, in conformty with the
constitutional schene. Two of the heads nentioned are
decency or_ norality. Thus any law which i nposes reasonabl e
restrictions on the exercise of this right in the interests
of decency or norality is also saved by clause (2) of
Article 19. Shri ~ Jethmal ani  contended that the words
‘decency or norality relate to sexual norality alone. In
view of the expression "in the interests of" and the context
of election canpaign for a free and fair poll, the right to
contest the election being statutory and subject to the
provisions of the statute, the words ‘decency or norality’
do not require a narrow or pedantic neaning to be given to
these words. the dictionary nmeaning of ‘decency’ is "correct
and tasteful standards of behaviour as generally accepted,;
conformity with current standards of behaviour or propriety;
avoi dance of obscenity; and the requirenments of '@ correct
behavi our" (The Oxford Encyclopedic English Dictionary);
"conformity to the prevailing standards of propriety,
norality, nodesty, etc.: and the quality of being decent”
(Collins English Dictionary).

Thus, the ordinary dictionary neaning of ‘decency’
indicates that the action nust be in conformty wth the
current standards of behaviour or propriety, etc. In a
secular polity, the requirement of correct  behaviour or
propriety is that an appeal for votes should not be nade on
the ground of the candidate’s religion which by itself is no
index of the suitability of a candidate for nenbership of

the House. In Knuller (Publishing, Printing and Pronotions)
Ltd. and Ohers Vs. Director of Public Prosecutions, 1972
(2) All  ER 898, the nmeaning of ‘indecency’ was indicated as
under :

'....lIndecency is not confined to sexua

i ndecency; indeed it is difficult to

find any limt short of saying that it

i ncl udes anyt hing which an ordinary

decent man or woman would find to be

shocki ng, disgusting and revolting...."

(at page 905)

Thus, seeking votes at an election on the ground of the
candidate’s religion in a secular State, is against the
nornms of decency and propriety of the society.

In our opinion, the saving in clause (2) of Article 19
permts the inposition of reasonable restrictions on the
exercise of the right conferred by Article 19(1)(a) by
making any lawin the interests of decency or norality; and
sub-section (3) of Section 123 of the R P. Act, as construed
by us, has the protection of clause (2) of Article 19 under
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the head ‘decency’ therein. This conclusion is reached by us
even if it is assunmed that the provision is not saved nerely
as a condition subject to which the statutory right of
contesting an election is available to the candidate. The
fact that the schenme of separate electorates was rejected in
fram ng the Constitution and secularismis the creed adopted
in the constitutional scheme, are relevant considerations to
treat this as a reasonable restriction on the freedom of
speech and expression, for maintaining the standard of
behaviour required in conformity wth the decency and
propriety of the societal norns. Viewed at in any manner
sub-section (3) of Section 123 cannot be held to be
unconstitutional. This viewis also in accord with the
nature of right to contest an election, as understood in
Jamuna Prasad Mukhariya and Qhers vs. Lachhi Ram and
Gt hers, 1955 (1) SCR 608.

The argument ~assailing the constitutional validity of
sub-sections (3) and/or (3A) of Section 123 is rejected.
Meani ng of ‘ Hindutva' and ‘ H ndui sn

The ' next contention relates to the neani ng of
‘Hi ndutva' and ‘ H ndui smi and the effect of the use of these
expressions in the el ection speeches.

We have already indicated the neaning of sub-section
(3) of Section 123 of the R P. Act and the limt of its
operation. It nmay be said straightaway that any speech
wherein these expressions are used, irrespective of their
meani ng, cannot by itself fall within the-anbit of sub-
section (3) of Section 123, wunless the speech can be
construed as an appeal to vote for a candidate on the ground
that he is a Hndu or to refrainfromvoting for a candi date
on the ground of his religion, i.e., he not being a H ndu
We have also indicated that nere reference to any religion
in an election speech does not bring it within the net of
sub-section (3) and/or sub-section (3A) of Section 123,
since reference can be made to any religion in the context
of secularism or to criticise any political party for
practising discrimnation against any religious group or
generally for preservation of the Indian culture. In short,
mere use of the word ‘Hindutva' or ‘H nduism or mention of
any other religion in an election speech does not bring it
within the net of sub-section (3) and/or sub-section (3A) of
Section 123, unless the further el enents indicated are al so
present in that speech. 1t is also necessary to see the
nmeani ng and purport of the speech and the manner in which it
was likely to be wunderstood by the audience to which the
speech was addressed. These words are not to be construed in
the abstract, when used in an el ection speech

Both sides referred copiously to the nmeaning of the
word ‘Hindutva’ and ‘Hinduismi wth reference to severa
witings. Shri Jethnmalani referred to them for the purpose
of indicating the several nmeanings of these words and to
enphasi se that the word ‘H ndutva relates to Indian culture
based on the geographi cal division known as Hi ndustan, 'i.e.
India. On the other hand, Shri Ashok Desai enphasi sed that
the term‘Hi ndutva' used in election speeches is an enphasis
on Hindu religion bearing no relation to the fact that India
is also known as Hindustan, and the term can relate to
I ndi an cul ture.

The Constitution Bench in Sastri Yagnapurushadji and
O hers vs. Ml das Bhudardas Vaishya and Another, 1966 (3)
SCR 242 held thus :

"Who are Hindus and what are the

broad features of Hindu religion, that

must be the first part of our enquiry in

dealing with the present controversy
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between the parties. The historical and
et ynol ogi cal genesis of the word ‘ H ndu"
has given rise to a controversy anongst
i ndol ogi sts; but the view generally
accepted by scholars appears to be that
the word "Hindu" has givenrise to a
controversy anpbngst indol ogists; but the
view generally accepted by scholars
appears to be that the word "H ndu" is
derived from the river Sindhu otherw se
known as Indus which flows from the
Punjab. "that part of the great Aryan
race", says Monier. Wllianms, "which
immgrated from Central Asia, through
the mountain passes into India, settled
first in the districts 'near the river
Sindhu (now  called the Indus). The
Per siians pronounced this word H ndu and
naned their Aryan brethren H ndus. The
Greeks, who probably gained their first
i deas  of India from the Persians,
dropped the hard aspirate, and called
the H ndus "I ndoi" ("H nduism' by nonier
WIllianms, p.1).

The Encyclopedia of Religion and
Et hi cs, Vol . A/ has descri bed
"Hi nduism as the title appliedto that
formof religion which prevails anong
the vast majority of the pr esent
popul ation of the Indian Empire (p-
686). As Dr. Radhakrishnan has observed
"The Hndu civilizationis so called,
since its original founders or earliest
foll owers occupied the territory drai ned
by the Sindhu (the Indus) river system
corresponding to the North West Frontier
Province and the PuUnj ab. Thi s is
recorded in the R g Veda, the ol dest of
the Vedas, the Hindu scriptures which
give their nane to this period Indian
hi story. The people on the Indian side
of the SIndhu we re called H ndu by the
Persian and the |later western invaders"
("The Hindu Vi ew of Life" by Dr.
Radhakri shnan, p.12). That is the
genesi s of the word "H ndu".

VWhen we t hi nk of t he Hi ndu
religion. W find it difficult, if not
i npossible, to define H ndu religion or
even adequately describe it. Unlike
other religions in the world, the Hindu
religion does not claimany one prophet;
it does not worship any one God; it does
not subscribe to any one dogma; it does
not believe in any one philosophic
concept; it does not follow any one set
of religious rites or performances; in
fact, it does not appear to satisfy the
narrow traditional features of any
religion or creed. It may broadly be
described as a way of life and nothing
nor e.

....The term ‘Hindu , according to
Dr. Radhakri shnan, had originally a
territorial and not a creda
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significance. It inplied residence in a

wel | - defined geogr aphi cal ar ea.
Abori ginal tribes, savage and half-
civilized peopl e, t he cul tured

Dravi di ans and the Vedic Aryans were al
H ndus as they were the sons of the sane
not her. The Hi ndu thinkers reckoned with
the striking fact that the nen and wonen
dwelling in India belonged to different
conmuni ti es, worshipped different gods,
and practised different rites (Kurma
Purana) (lbid p. 12).

Monier WIliams  has observed that
"it must be borne in mnd that H nduism
is far nore than ~a mere form of theism
resting on Brahmanism It presents for
our investigation a conplex congeries of
creeds and doctrines which is its
gradual accunulation may be conpared to
the " gathering together of the mght
volune of the Ganges, swollen by a
continual influx of tributary rivers and
rivulets, spreading itself over an
everincreasing  area of country and
finally resol vi ng itself into an
intricate Delta of tortuous steans and
jungly marshes.... The Hindu religion is
a reflection 'of the conposite character
of the H ndus, who are not one people

but many. It is based on the idea of
uni versal receptivity. It has ever ained
at accommodat i ng itself to

circunst ances, and has carried on the
process of adaptation through nore than
three thousand years. It has first borne
with and then, so to speak, swall owed,
di gested, and assim |l ated something from
all creeds". ("Religious Thought & Life
in India" by Mnier WIlians, p. 57).

We have already indicated that the
usual tests which can be applied in
relation to any recognised religionor
religious creed in the world turn out to
be inadequate in dealing with the
probl em of Hindu religion. Normally, any
recogni sed religion or religious creed
subscribes to a body of set phil osophic
concepts and theol ogical beliefs. Does
this test apply to the Hndu religion ?
In answering this question, we would
base ourselves nminly on the exposition
of the problemby Dr. Radhakrishnan in
his work on Indian philosophy. ("Indian
Phi | osophy” by Dr. Radhakrishnan, Vol
I, pp. 22-23). Unlike other countries,
India can claim that philosophy in
ancient India was not an auxiliary to
any other science or art, but always

hel d a pr oni nent position of
i ndependence. ..... "In all the fleeting
centuries of history’, says Dr.
Radhakri shnan, "in all the vicissitudes

through which India has passed, a
certain marked identity is visible. It
has held fast to certain psychol ogica
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traits which constitute its specia
herit age, and t hey wil | be t he
characteristic marks of the I ndi an
people so long as they are privileged to
have a separate existence". The history
of Indian thought enphatically brings
out the fact that the devel opment of
Hi ndu religion has always been inspired
by an endless quest of the nind for
truth based on the consciousness that
truth has many facets. Truth is one, but
wi se men describe it differently. (..)
The | ndian m nd has, consi stently
through the ages, been exercised over
the probl em of the nature of godhead the
problemthat faces the spirit at the end
of life, andthe .interrelation between
the individual and the universal soul

“If we can abstract fromthe variety of
opi nion", says Dr. Radhakrishnan, "and
observe the general ~spirit of Indian
thought, we shall find that it has a
di sposition to interpret life and nature
in the way of ‘nmonistic idealism though

this tendency’ is“so plastic, living and
mani fold that it takes many forns and
expresses itself in even mutual 'y
hostil e teachings". (..)

..... Natural |y enough, it was

realised by H ndu religion fromthe very
begi nning of its career that truth was
many-si ded and different views contained
di fferent aspects of truth which no one
could fully express. This know edge
inevitably bred a spirit of tolerance
and w llingness to under-stand and
appreci ate the opponent’s point of view
That is how "the several views set forth
in India in regard to the \vita
phi | osophi ¢ concepts are considered to
be the branches of the self-same tree.
The short cuts and blind alleys are
sonehow reconciled with the main road of

advance to the truth." (..) Wen we
consider this broad weep of the Hindu
phi | osophi ¢ concepts, it woul d be

realised that wunder Hi ndu phil osophy,
there is no scope for ex-conmmunicating
any notion or principle as heretical and
rejecting it as such
XXX XXX XXX
The devel opment of Hindu religion
and phil osophy shows that fromtinme to
time saints and religious reformers
attenpted to renove from the Hindu
t hought and practices el ement s of
corruption and superstition and that |ed
to the formation of different sects.
Buddha started Buddhi sm WMahavir founded
Jai ni sm Basava becane the founder of
Li ngayat religion, Dnyaneshwar and
Tukaram initiated the Varakari Cult;
@uru nanak inspired Sikhism Dayananda
founded Arya Sanmj, and Chaitanya began
Bhakti cult; and as a result of the
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t eachi ngs of Ramakri shna and
Vi vekananda, Hi ndu religion flowered
intoits nobst attractive, progressive
and dynanic form If we study the
teachings of these saints and religious
reforners, we would notice an amount of
divergence in their respective Views;
but underneath that divergence, there is
a kind of subtle indescribable wunity
whi ch keeps them wi thin the sweep of the
broad and progressive H ndu religion.

XXX XXX XXX

.... It is sonewhat remarkabl e that
this broad sweep of H ndu religion has
been el oquently described by Toynbee.
Says Toynbee: "Wen we pass from the
pl ane of social practice to the plane of
intell ectual outlook, H nduismtoo cones
out well by conpari son with the
reli'gions and ideol ogies of the South-
West - Asian group. In~ contrast to these
H ndui sm has the sane outlook as the
pre-Christian and pre-Mislim religions
and phil osophies of the Western half of
the old world, Like them Hi nduismtakes
it for granted that there is nore than
one valid approach to truth and to
sal vation and that these di'fferent
approaches are  not only conpatible with
each ot her, but are conmplenentary” ("The
pr esent - Day Experi nent in Western
Cvilisation" by Toynbee, pp. 48-49).

The Constitution-nakers were fully
consci ous of this broad and
conpr ehensi ve charact er of Hi ndu
religion; and so, while guaranteeing the
f undanent al ri ght to freedom of
religion, Explanation Il to Art. 25 has
made it clear that in sub-clause (b) of
clause (2), the reference to Hindus
shall be construed as including a
reference to persons professing the
Si kh, Jaina or Buddhist religion, and
t he ref erence to Hi ndu religious
institutions shal | be construed
accordingly."

(enphasi s suppli ed)
(from pages 259-266)

In a later Constitution Bench decision in Comr. of
Wealth Tax, Madras & Os. vs. Late R Sridharan by L. Rs.,
(1976) Supp. SCR 478, the neaning of the term‘H nduism as
conmonl y understood is stated thus; -

...l lt s a matter of conmon
know edge, that H ndui sm enbraces within
self so nany diverse forns of beliefs,
faiths, practices and worship that it is
difficult to define the term ‘Hindu
wi th precision.

The historical and etynol ogi ca
genesis of the word "H ndu® has been
succinctly explained by Gaj endragadkar
C.J. in Shastri Yagnapurushdasji & Os.
v. Ml das Bhundardas Vaishya & Anr.
(A 1.R 1966 S.C. 1119).

In Unabridged Edition of Webster’s
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Third New International Dictionary of
t he Engl i sh | anguage, t he term
“Hi ndui smi has been defined as neaning
"a conmpl ex body of social, cultural and
religious beliefs and practices evol ved
in and largely confined to the Indian
subcontinent and marked by a caste
system an outlook tending to view al
forns and theories as aspects of one
eternal being and truth, a noksha, and
the practice of the way of works, the
way of know edge, or the way of devotion
as the nmeans of release fromthe bound
of rebirths; the way of |life and form of
t hought of a Hi ndu".

I n Encycl opaedi a Britannica (15th
Edition), the term®H nduism has been
defined as ~nmeaning "the civilization of
Hindus (originally, the inhabitants of
the " land of the I ndus River). It
properly denotes the Indian civilization
of approximately the last 2,000 years,
whi ch gradual ly evolved from Vedi sm the
religion of the ancient |ndo-European
who settled in~ India in the |ast
centuries of the 2nd nillennium BC
Because it integrates a |large variety of
het er ogeneous el ement s, H ndui sm
constitutes a very conplex but largely
conti nuous whol e; ~and since it covers
the whole of life, it ~has religious,
social, economic, literary, and artistic
aspects. As a religion, H nduismis an
utterly di verse congl orer at e of
doctrines, cults, and way of life:... In
principle, H nduism incorporates al
forns of belief and worship wthout
necessi tating t he selection or
elimnation of any. The Hi ndu is
inclined to revere the divine in every
mani f estati on, whatever it may be, and
is doctrinally tolerant, |eaving others
tolerant, leaving others - including
both H ndus and non-H ndus - whatever
creed and worship practices suit them
best. A Hindu may enbrace a non-Hindu
religion without ceasing to be a Hindu,
and since the Hindu is disposed to think
synthetically and to regard other forns
of worship, strange gods, and di vergent
doctrines as i nadequate rather than
wong or objectionable, he tends to
beli eve that the highest divine powers
conpl emrent each other for the well-being
of the world and manki nd. Few religi ous
i deas are considered to be finally
irreconcilable. The <core of religion
does not even depend on the exi stence or
non- exi stence of God or on whether there
is one god or many. Since religious
truth is said to transcend all verba
definition, it is not conceived in
dogmatic terns. Hi nduismis. then both a
civilization and a conglonerate of
religions, with neither a beginning, a
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founder, nor a central aut hority,
hi er ar chy, or or gani zati on. Every
attenpt at a specific definition of
Hi ndui sm has proved unsatisfactory in
one way or another, the nore so because
the finest |Indian scholars of Hi nduism

i ncl udi ng Hi ndus t hensel ves, have
enphasi zed different aspects of the
whol e" .

In hi s cel ebrat ed treatise

"G tarahasaya", B.G Tilak has given the
foll owi ng broad description of the H ndu
religion :-

"Acceptance of the Vedas with
reverence; recognition of the fact that
the neans or ~ways of salvation or
di verse; and realisation of the truth
that ‘t he nunmber of gods to be worshipped

is | ar ge, t hat i ndeed is the
di st'i ngui shi-ng feature of Hi ndu
religion":

In Bhagwan Koer v. J.C. Bose &
Os., (1904 ILR 31 Cal. 11), it was held
that Hi ndu religion is mar vel ousl y
catholic and /elastic. Its theology is
mar ked by eclecticismand tol erance and
alnost  unlimted freedom of private
worship. .....
Thi s being ‘the scope and nature of
the religion, it is not strange that it
holds within its fold nen of divergent
views and traditions which have  very
l[ittle in compn except a vague faith-in
what may be called the fundanmental's of
the H ndu religion."
(enphasi s-suppl i ed)
(at pages 481-482)
These Constitution Bench decisions, after a detailed
di scussion, indicate that no precise nmeaning can be ascribed
to the ternms ‘Hondu, ‘H ndutva’ and  ‘H nduism; ~and no
meaning in the abstract can confine it to the narrow limts
of religion alone, excluding the content of Indian culture
and heritage. It is also indicated that the term‘H ndutva
is related nore to the way of life of the people inthe sub-
continent. It is difficult to appreciate how inthe face of
these decisions the term*‘Hi ndutva or ‘Hinduism per se, in
the abstract, can be assuned to nean and be equated with
narrow fundanentali st Hi ndu religious bi gotry, or be
construed to fall within the prohibition in sub-sections (3)
and/ or (3A) of Section 123 of the R P. Act.

Bharucha, J. inDr. M Ismail Faruqui and “Os. etc.
etc. Vs. Union of India & Os. etc., 1994 (6) SCC 360,
(Ayodhya case), in the separate opinion for hinmself and

Ahmadi, J. (as he then was), observed as under

"....Hnduismis a tolerant faith. It is

that tolerance that has enabled |Islam

Christianity, Zoroastrianism Judaism

Buddhi sm Jainism an Sikhism to find

shelter and support upon this land...."

( at page 442 )

Odinarily, Hndutva is understood as a way of life or
a state of mind and it is not to be equated wth, or
understood as religious Hi ndu fundamentalism In "Indian
Muslims - The Need For A Positive CQutlook" by Mulana
Wahi duddi n Khan, (1994), it is said




http://JUDIS.NIC. IN SUPREME COURT OF | NDI A Page 25 of 34
"The strategy worked out to solve the
mnorities probl em was, al t hough

differently worded, that of Hindutva or

I ndi ani sation. This strategy, briefly

stated, aims at developing a wuniform

culture by obliterating the differences

between all of the cultures coexisting

inthe country. This was felt to be the

way to communal harnony and nationa

unity. It was thought that this would

put an end once and for all to the

mnorities problem"”

( at page 19 )
The above opinion indicates that the word ‘ H ndutva’ is used
and understood as a synonym of ‘lIndianisation, i.e.,
devel opnent  of uni-form culture by obliterating the
di fferences between all the cultures co-existing in the
country.

In Kultar Singh vs. Mikhtiar Singh, 1964 (7) SCR 790,
the Constitution Bench construed the neani ng of sub-section
(3) of Section 123 prior-to its amendnent. The question
there was whether a poster contained an appeal to voters to
vote for the candidate on'the ground of his religion; and
the neaning of the _word ‘Panth’ in the poster was
significant for the purpose. It was held as under :-

"It is true that a corrupt practice

under s. 123(3) can be committed by a

candi date by ‘appealing to the voters to

vote for him on the ground of his

religion even though his rival candi date

may belong to the sane religion. If, for

instance, a Sikh candidate were to

appeal to the voters to vote for him

because he was a Sikh in name, was not

true to the religious tenets of Sikhism

or was a heretic and as such, outside

the pale of the Sikh religion, that

woul d amount to a corrupt practice under

s. 123(3), and so, we cannot uphold the

contention t hat S. 123(3) is

i nappl i cabl e because both the appel | ant

and the respondent are Sikhs.

The corrupt practice as prescribed

by s. 123(3) undoubtedly constitutes a

very healthy and salutary provision

which is intended to serve the cause of

secul ar denmocracy in this country. In
order that the denocratic process should
thrive and succeed, it is of utnost

i mportance t hat our el ections to
Parliament and the different |egislative
bodi es nmust be free fromthe unhealthy
i nfl uence of appeals to religion, race,
caste, comunity, or |anguage. |If these
considerations are allowed any sway in
el ection canpaigns, they would vitiate
the secular atnosphere of denocratic
life, and so, s. 123(3) wisely provides
a check on this undesirabl e devel opnent
by providing that an appeal to any of
these factors made in furtherance of the
candi dature of any candidate as therein
prescri bed would constitute a corrupt
practice and would render the election
of the said candi date void.
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In considering the question as to
whet her the distribution of the inpugned
poster by the appellant constitutes
corrupt practice under s. 123(3), there
is one point which has to be borne in
m nd. The appellant had been adopted as
its candidate by the Akali Dal Party.
This Party is recognised as a politica
party by t he El ection Conmi ssi on
notwi t hstanding the fact that all of its
menbers are only Sikhs. It is well-known
that there are several parties in this
country which subscribe to different
political and economc ideologies, but
the nenbership of them is ei t her
confined to, or predomnantly held by,
menbers of particular comunities or
religions. ~So long as law does not
prohibit the formation of’ such parties
and in~ fact  recognises them for the
purpose of election ~and parlianentary
life, it would be necessary to renenber
that an appeal nade by candidates of

such parties for vot es may, i f
successful, lead to their election and
in an indirect way, nmay conceivably be
i nfl uenced by consi derati ons of
religion, race, caste, comunity or

| anguage. This  infirmty cannot perhaps
be avoi ded so. long as -parties are
allowed to function andare recogni sed,
t hough their conposition nay be
predom nantly based on nenbership of
particul ar conmunities or religion. That
is why we think, in considering the
guestion as to whether a particular
appeal nade by a candidate falls within
the mischief of s. 123(3), courts should
not be astute to read into the words
used in the appeal anything nore than
can be attributed to themon its fair
and reasonabl e construction.

That takes wus to the question of
construing the i mpugned poster. The
principles which have to be appliedin
construing such a docurment are well-
settled. The docunment nust be read as a

whol e and its purport and ef f ect
determned in a fair, objective and
reasonabl e nmanner. In reading such

documents, it would be wunrealistic to
ignore the fact that when election
neetings are held and appeals are nade
by candi dates of opposing politica
parties, the at nosphere is usual |l y
surcharged with partisan feelings and
emotions and the use of hyperboles or
exagger at ed | anguage, or the adoption of
met aphors, and the extravagance of
expression in attacking one another, are
all a part of the gane, and so, when the
guestion about the effect of speeches
delivered or pamphlets distributed at
el ection neetings is argued in the cold
at nosphere of a judicial chanber, sone
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al | owance nmust be made and the inpugned

speeches or panphl ets nmust be construed

inthat light. In doing so, however, it

would be unreasonable to ignore the

guestion as to what the effect of the

sai d speech or panphlet would be on the

mnd of the ordinary voter who attends

such neetings and reads the panphlets or

hears the speeches. It is in the |light

of these wel | -established principles

that we must now turn to the inmpugned

panphl et . "

(enphasi s suppli ed)
(at pages 793-795)

The test applied in the decision was to construe the
meani ng of the word ' Panth’ not in the abstract but in the
context of its use. The conclusion reached was that the word
‘Panth’~used in'the -poster did not nmean Sikh religion and,
therefore, the appeal to the voters was not to vote for the
candi dat e because of his religion. Referring to an earlier
deci si on in Jagdev Singh Sidhanti vs Pratap Singh Daulta and
Os., 1964 (6) SCR 750, it was reiterated as under :-

Y Pol i tical issues which form

the subject-matter ~of controversies at

election nmeetings nay indirectly and

i ncidental ly introduce considerations of

| anguage or religion, but in _deciding

the question as to whether ~corrupt

practice has been commtted under s.

123(3), care nust be taken to consider

the i npugned speech or appeal carefully

and always in the light of the relevant

political controversy. .....

(at” page 799)

Thus, it cannot be doubted, particularly in view of the
Constitution Bench decisions of this Court that the words
“Hi nduism  or ‘Hi ndutva' are not necessarily to be
understood and construed narrowly, confined only to the
strict Hndu religious practices unrelated to the culture
and ethos of the people of India, depicting the way of life
of the Indian people. Unless the <context of ~a speech
indicates a contrary nmeaning or use, in the abstract these
terns are indicative nore of a way of life of the lndian
people and are not confined nerely to describe persons
practising the Hindu religion as a faith.

Considering the terms ‘H nduismi or “Hndutva  per se
as depicting hostility, enmty or intol erance towards ot her
religious faiths or professing communalism proceeds form an
i nproper appreciation and perception of the true meani ng of
these expressions energing from the detail ed discussion in
earlier authorities of this Court. M suse of | these
expressions to pronote conmunalism cannot alter the true
meani ng of these ternms. the mschief resulting from the
m suse of the terns by anyone in his speech has to  be
checked and not its permssible use. It is indeed very
unfortunate, if in spite of the liberal and tolerant
features of ‘Hi nduismi recognised in judicial decisions,
these terms are misused by anyone during the elections to
gain any wunfair political advantage. Fundamentalism of any
colour or kind rmust be curbed with a heavy hand to preserve
and pronote the secular creed of the nation. Any m suse of
these terns nust, therefore, be dealt with strictly.

It is, therefore, a fallacy and an error of law to
proceed on the assunption that any reference to H ndutva or
H nduismin a speech nwakes it automatically a speech based
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on the Hndu religion as opposed to the other religions or
that the use of words ‘Hindutva' or ‘H nduism per se depict
an attitude hostile to all persons practising any religion
other than the Hndu religion. It is the kind of use nade of
these words and the nmeaning sought to be conveyed in the
speech with has to be seen and unless such a construction
| eads to the conclusion that these words were used to appea
for votes for a Hindu candidate on the ground that he is a
H ndu or not to vote for a candidate because he is not a
H ndu, the mere fact that these words are used in the speech
would not bring it within the prohibition of sub-section (3)
or (3A) of Section 123. It may well be, that these words are
used in a speech to pronpte secularismor to enphasise the
way of |ife of the Indian people and the Indian culture or
ethos, or to criticisethe policy of any political party as
discrimnatory or intolerant. The parlianentary debates,
i ncluding the clarifications made by the Law M ni ster quoted
earlier, also bring out this difference between the
prohi bited and permssi bl e speech in this context. Wether a
particular speech  in which reference is nmade to Hi ndutva
and/ or Hnduism falls within the prohibition under sub-
section (3) or (3A) of Section 123 is, therefore, a question
of fact in each case.

This is the correct” premse in our view on which al
such matters are to be examned. The fallacy is in the
assunption that a speech in which reference is nade to
Hi ndut va or Hi ndui sm nust be a speech on the ground of Hi ndu
religion so that if the candidate for whom the speech is
made happens to be a H ndu, it must necessarily ampunt to a
corrupt practice under sub-section (3) and/or sub-section
(3A)of Section 123 of the RP. Act. As indicated, there is
no such presunption permissible in law contrary to the
several Constitution Bench decisions referred herein
Non- conpl i ance of Section 99 of the R P. Act

The contention that the notice given to Bal Thackeray
under Section 99 of the RP. Act was not in conformity with
that provision and that there is non-conpliance of the
requirenents of Section 99, has no nmerit. the notice was
given after the entire evidence had been recorded and the
learned trial Judge formed the prima facie opinion that the
corrupt practices alleged to have been conmitted under sub-
sections (3) and (3A) of Section 123 appeared to have been
proved and Bal Thackeray was |ikely to be nanmed al ong wth
the returned candidate to be guilty of those corrupt
practices. The notice given was acconpanied by copies of
pl eadings and the entire evidence adduced at the trial for
proving those corrupt practices. The notice clearly stated
that the notice had the opportunity to cross-exam ne such
wi tnesses as had already been examined and of «calling
evidence in his defence and of being heard. The notice
rai sed objection to the notice alleging that it was vague,
which was rejected by the Hgh Court. That order was
chal l enged by a special |eave petition in this Court which
was di smssed granting liberty to the notice to apply in the
Hi gh Court for the precise particulars clained by him
Utimately certain portions fromthe material on record were
i ndicated by the petitioner on such a direction being given
by the High Court. In view of the direction of this Court in
the speci al | eave petition, it would have been nore
appropriate for the High Court to indicate the precise
portions. However, there is no prejudice caused inasnuch as
the portions were indicated by the election petitioner on
the High Court’s direction. The election petitioner
Prabhakar Kashinath Kunte (PW1) was called for cross-
exam nation on behalf of the notice. The notice was given
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full opportunity to cross-examine the wtnesses already
exam ned and to adduce evidence in his defence and to argue
his case in the H gh Court. The notice Bal Thackeray di d not
choose to enter the witness box and, therefore, the materia
present has to be exam ned without any denial by the notice
as a witness in the case.

There is no dispute that no material which was not
given to the notice Bal Thackeray was used against him W
have already indicated that the finding of proof of the
corrupt practices alleged in the election petition is based
on the three speeches of Bal Thackeray which are not denied
either by Dr. Ranesh Prabhoo or by Bal Thackeray. Copy of
the text of those speeches is also undisputed. Al this was
furnished to the notice Bal Thackeray. It is difficult to
vi sual i se what prejudice could be caused to the notice on
these facts and how there could be any non-conpliance of
Section 99 of the RP. Act in this situation.

In order to examine the contention of non-conpliance of
Section 99, it is necessary to exam ne the requirenents of
that provision. Section 99 reads as under: -

"99. O her orders to be made by the

H gh Court. - (1) At the tine of making

an order under section 98 the H gh Court

shal | al so make an order -

(a) where any charge is made in the

petition of any corrupt practice having

been comitted at t he el'ection

recording -

(i) a finding whether ~ any corrupt

practice has or has not been proved to

have been commtted at the election, and

the nature of that corrupt practice; and

(ii)the nanmes of all persons, -if

any, who have been proved at the tria

to have been quality of ~any corrupt

practice and the nature of t hat

practice; and

(b) fixing the total amount of
costs payabl e and speci fying the persons
by and to whom costs shall be paid:

Provi ded that a person who is not a

party to the petition shall not be named

in the order under sub-clause (ii) of

clause (a) unless -

(a) he has been given notice to
appear before the H gh Court and to show
cause why he should not be so named; and

(b) if he appears in pursuance of

the notice, he has been given an

opportunity of Cross-exam ni ng any

wi t ness who has al ready been exani ned by

the High Court and has given evidence

against him of calling evidence in his

def ence and of being heard.

(2) In this section and in section

100, the expression "agent" has the sane

neaning as in section 123."

Sub-section (1) requires that at the time of naking an
order under Section 98, the H gh Court shall also make an
order recording the nanes of all persons, if any, who have
been proved at the trial to have been quality of any corrupt
practice and the nature of that practice. In other words,
whil e deciding the election petition at the conclusion of
the trial and maki ng an order under Section 98 disposing of
the election petition in one of the ways specified therein,
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the High Court is required to record the nanmes of al
persons quality of any corrupt practice which has been
proved at the trial. Proviso to sub-section (1) then
prescribes that a person who is not a party to the petition
shall not be so naned unless the condition specified in the
proviso is fulfilled. The requirement of the proviso is only
in respect of a person who is not a party to the petition
and is to be naned so that he too has the sane opportunity
which was available to a party to the petition. The
requi rement specified is of a notice to appear and show
cause why he should not be named and if he appears in
pursuance of the notice, he has to be given an opportunity
of cross-exam ning any witness who has al ready been exam ned
by the High Court and has given evidence against himand
al so the opportunity of calling evidence in his defence and
of being heard. In short, the opportunity which a party to
the petition had at the trial to defend against the
al l egation of corrupt practice, is to be given by such a
notice to that person of defending hinself if he was not
already a party to the petition. In other words, the notice
has to be equated with a party to  the petition for this
purpose and sis to be given  the same opportunity which he
woul d get if he was nmade a party to the petition.

This is the pragmatic test to be applied for deciding
the question of conpliance of Section 99 of the RP. Act if
the notice had the opportunity which he woul d have got as a
party to the petition, then there can be no case of non-
conpliance of Section 99. The opportunity required to be
given by the proviso to sub-section (1) of Section 99 is the
same and not nore than that —available to a party to the
petition to defend hinself against the charge of corrupt
practice. Applying the above test, there can be no doubt
that there is no non-conpliance of Section 99 in the present
case. The notice Bal Thackeray had the same opportunity
whi ch the returned candi date Dr. Ranesh Yeshwant Prabhoo got
as a respondent to the petition. ~The notice was given the
opportunity to cross-exam ne any w tness who had already
been exam ned by the Hi gh Court and the w tnesses who were
considered to have given evidence against him were also
enunerated in the notice; and he was given an-opportunity to
call evidence in his defence and to be heard.

In this situation, the grievance made that specific
portions of the material which forned the record at the
trial was not precisely indicated to the notice has  no
nerit. It was clear fromthe pleading that the allegation
agai nst the notice was in respect of the three speeches made
by him the particulars of which were given and the text of
those speeches al so was available to the notice which he did
not even deny. On these facts, there is no ground to allege
non- conpl i ance of Section 99 of the RP. Act. This
contention on behalf of the notice Bal Thackeray is,
therefore, rejected and the objection raised in the appea
of Bal Thackeray of non-conpliance of Section 99 of the R P
Act has no nerit.

We woul d now proceed to exam ne the facts of this case

Speeches

It is inthe light of the above discussion and the
nmeani ng of sub-sections (3) and (3A) of Section 123 that the
effect of the alleged offendi ng speeches has to be exani ned.
The three speeches were nmade on 29.11.1987, 9.12.1987 and
19.12.1987 and 10.12.1987 anount to corrupt practices under
sub-sections (3) and (3A) of Section 123, while the speech
of 9.12.1987 is a corrupt practice only under sub-section
(3) thereof. The returned candidate Dr. Ranesh Yeshwant
Prabhoo was present in all the three meetings in which these
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speeches were given by Bal Thackeray. The consent of Dr.
Prabhoo for these speeches is inplied from his conduct
i ncl udi ng his personal presence in all the three meetings.

Certain extracts from the alleged speeches of Ba
Thackeray, translated in English, are expressly pleaded in
the el ection petition, as under:-

From Speech of 29.11.1987

"W are fighting this election for the

protection of Hi nduism Therefore, we do

not care for the votes of the Mislins.

This country belongs to H ndus and wll

remain so.”
From Speech of 9.12.1987
"Hinduismw |l triunph in this election

and we nust become hon’ bl e recipients of

this victory to ward  off the danger on

H ndui sm elect Ranmesh Prabhoo to join

wi.th. Chhagan Bhujbal who is already

there. You will find Hndu tenples

underneath if all the -nosques are dug

out. - Anybody who stands against the

H ndus should be showed or worshipped

with shoes. A candi date by name Prabhoo

should be ledto victory in the nane of

religion."

From Speech of 10.12.1987

"W have gone wth the ideology of

Hi nduism Shiv 'Sena will inplenent this

i deol ogy. Though this country belongs to

H ndus, Ram and Krishna “are insulted.

(They) val ued the Muslimvotes nore than

your votes: we do not want the Mislim

votes. A snake like Shahabuddin is

sitting in the Janata Party, man 1ike

Ni hal Ahnmed is also in Janata Party. So

the residents of Vile Parle should bury

this party (Janata Party)."
<SLE>

It has been pleaded in the election petition that the
above utterances in the three neetings are exanples to show
that the appeal to voters enphasised that Dr. Ranmesh Prabhoo
was the only person who could represent the H ndu conmunity
and, therefore, the voters should vote for Ramesh Prabhoo in
the name of religion. The full text of the speeches were
adduced in evidence and the contents <thereof are not
di sputed. It may be mentioned that a notice under Section 99
of the R P. Act was issued to Bal Thackeray who nerely filed
an affidavit but did not enter the witness ‘box. The true
import and inpact of these speeches has, therefore, to be
adjudged in the light of the evidence including the
statenment of Dr. Ramesh Yeshwant Prabhoo without the version
i n evidence of Bal Thackeray.

The case was argued even before us on a denurrer
treating the contents of the speeches as reproduced in the
full text in evidence, of which the specific portions
pl eaded in the election petition are extracts. The question
i s: Whether these speeches anpbunt to corrupt practices under
sub-section (3) and/or (3A) of Section 123 as held by the
H gh Court ?

W may now quote certain extracts from the three
speeches of Bal Thackeray on which reliance has been placed
in particular by Shri Ashok Desai to support the judgnent of
the High Court that they constitute the said corrupt
practices. These are :

First speech on 29.11.1987
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"All  my Hndu brothers, sisters and

not hers gathered here. .... Today Dr.
Prabhu has been put up as candi date from
you Parle. ... But here one cannot do

anything at anytime about the snake in
the form of Khalistan and Mislim

The entire country has been ruined and
therefore we took the stand of Hi ndutva
and by taking the said stand we wll
step in the legislative Assenbly.

Unl ess we step forward strongly it would

be difficult for wus to Ilive because
there would be war ' of reI|g|on

Musline will come, What will you Hlndu
(people) do. Are ~you going to throw
‘Bhasma’ (i.e. ~ashes) on them ... W

won't mind if do not get a votes froma
single Muslim and we are not at al
desirous-to wn an election with such
votes. .... ~therefore, there is a dire
need- of the voice  of Hindutva and
therefore please ~send Shiv-Sena to
Legi sl ative Assenbly. .... Wo are
(these) Muslinms. Wo are these ‘Il ande’
Once Vasant Dadahad called ne when he
was a Chief Mnister. He told ne that
rest is OK  But asked me as to why
was calling them Lande. But- is it
correct if they call wus ‘Kafer’ (i.e
traitor) then we will certainly call the
‘Lande’. .... They should bear in mnd
that this country is of Hi ndus, the sane
shall remain of Hndus. .... if Shiv-
sena comes to power and if the norchas
cone ---- first of all (we) shall nake
then1cone. Everybody wi Il have to take

‘di ksha” (i.e. initiation) of Hindu
religion. ...."
Second speech of 9.12.1987

.... The victory will not be mine or of
Dr. Prabhu or of Shiv-sena but the
victory will be that of H nduism You
will be instrumental in victory and you
shoul d become instrunent for the sane.
At | ast you have the right to get rid of
the difficulties faced by you caste,
creed, gods deities and H ndu religion

Therefore, | want to say that today
we are standing for Hi nduism .
What ever Masj i ds are there, if one
starts digging the sane, one will find
H ndu tenples under the sane. .... |If

any body stands against H ndustan you
shoul d show courage by perforning pooja
(i.e. worship) wth shoes. .... And a
person by nane Prabhu who is contesting
the election in the name of religion
serve ahead (in the assenbly). A ‘Jawan

- like Prabhu should go there (in the

assenbly). ...."
Third speech of 10. 12. 1987
".... It wll do, if we do not get a

vote from any Muslim [If anybody from
themis present at this place he should
think for hinself. I amnot in need of
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their votes. But | want you vote. ....
You nust sent only Dr. Ranesh Prabhu of
Shiv-sena, otherw se H ndus wll be
finished. It will not take much take for
H ndustan to be green (i.e. Pakistan?).

As earlier stated, the three speeches of Bal Thackeray
fromwhich the above extracts have been quoted are adnitted.
Similarly the interview of Dr. Ranesh Yeshwant Prabhoo and
its text published in Janmabhoom Prawasi is admtted. Dr.
Prabhoo was the Mayor of Bombay. Dr. Prabhoo (RW1) admitted
his presence in the neetings held on 29.11.1987, 9.12.1987
and 10.12.1987 in which the above speeches were given by Ba
Thackeray. He adnmitted speaking hinself also in these
neetings. He has said nothing in his statement to suggest
that he did not consent to the contents of the speeches of
Bal Thackeray. In-his deposition, he has expressly adnitted
that the speeches of < Bal Thackeray were according to his
el ecti on campaign. the elenment” of the candidate s consent
for the ‘appeal to the voters nade by bal Thackeray in his
speeches is, therefore,  adequately proved. About his
interview published in-the Janmabhooni Prawasi, issue of
9.12.1987, he said that the report is substantially correct,
even though the first -paragraph of that news item is
incorrect. Qritting the first paragraph of the news item
whi ch he denied, certain portions, translated into Engli sh,
fromthe remaining news item publishing the interview are as
under : -

".... Dr. Prabhu told ne that there
was a H ndu wave in Parle. The battle is

bet ween Hi ndus and Miuslinms i.e. to say
bet ween nati onal i st and anti -
national i st.

XXX XXX XXX

Supremely confident about hi's victory in

the Vile Parle bye-election, Dr. Prabhu

di scounted any possibility of his

defeats but he added that if he |oses,

it will mean that Hi nduism has |ost,

The appeal mnade to the voters by Bal Thackeray in his
af oresaid speech was a clear appeal to the H ndu voters to
vote for Dr. Ramesh Prabhoo because he is a Hindu. The cl ear
i mport of the above extracts in each of the three speeches
isto this effect. The first speech al so nakes derogatory
reference to Mislinms by calling them ‘snake" and referring
to them as ‘lande’ (derogatory term used for those
practising circuncision). The |anguage used in the context,
amounted to an attenpt to pronote feelings of @ enmty or
hatred between that Hi ndus and the Muslins on the ground of
religion. The first speech, therefore, also constitutes and
corrupt practice under sub-section (3A)

The High Court has held the second speech to fall only
under sub-section (3) and not sub-section (3A), but the
third speech has been held to fall both under sub-section
(3) and (3A). W have already held the third speech also to
constitute the corrupt practice wunder sub-section (3). the
correctness of the English translation of a part of the
third speech was found to be defective at the hearing and,
therefore, an agreed fresh translation thereof was taken on
record. Reading the speech in the light of the fresh agreed
translation of the defective portion, it appears to us that
the High Court’s finding that the third speech amunts al so
to the corrupt practice under sub-section (3A) cannot be
affirmed, even though this variation is of no consequence to
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the ultimate result.

Qur conclusion is that all the three speeches of Ba
Thackeray anobunt to corrupt practice under sub-section (3),
while the first speech is a corrupt practice al so under sub-
section (3A) of Section 123 of the RP. Act. Since the
appeal nade to the voters in these speeches was to vote for
Dr. Ranmesh Prabhoo on the ground of his religion as a Hi ndu
and the appeal was nmde with the consent of the candidate
Dr. Ranesh Prabhoo, he is quality of these corrupt
practices. For the same reason, Bal Thackeray also is guilty
of these corrupt practices and, therefore, liable to be
naned in accordance with Section 99 of the R P. Act of which
due conpliance has been made in the present case.

We cannot help recording our distress at this kind of
speeches given by a top leader of a political party. The
lack of restraint in the language used and the derogatory
terns used thereinto refer to a group of people in an
el ection speech in indeed to be condemed. The |ikely inpact
of such l'anguage used by a political |eader is greater. it
is, therefore, a greater need for the |eaders to be nore
circunspect and careful in the kind of |anguage they use in
the election canpaign. ~This is essential not only for
mai nt ai ni ng decency and propriety in the election canpaign
but also for the ‘preservation of the proper and tinme
honoured values formng part of our cultural heritage and
for a free and fair poll in a secular denobcracy. The
of fendi ng speeches in the present case  discarded the
cherished val ues of our rich cultural heritage and tended to
erode the secular polity. W say this, with the fervent hope
that our observation has sone chastening effect in the
future el ection canpaigns.

For the aforesaid reasons, both the appeals nmust fail
W nay observe that considerable irrelevant material was
brought on record during the trial at the instance of both
the parties which, apart fromneedl essly enl arging the scope
of the trial, has led to needl ess extra expense and wast age
of time evenin the hearing of these appeals. In these
circunstances, it 1is appropriate to direct the parties to
bear their own costs in this Court. Accordingly, both the
appeal s are di sni ssed.




