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A conflict of opinion anong the Hi gh Courts on the
meani ng and interpretation or clauses (i) and (ii) of sub-
section (1) of Section 64 (as they stood prior to 1st April
1976) of the Incone Tax Act, 1961 falls for resolution in
this batch of appeals. Prior to( April 1, 1976 the said
cl auses along with the expl anation read thus:

(1). In conputing the total incone of

any individual, there shall be included
all such income as arises directly or
indirectly --

(i) to the spouse of such individua
fromthe nenbership of the spouse in a
firmcarrying on a business in which
such individual is a partner

(ii) to a mnor child of such individua
fromthe admssion of the minor to the
benefits of partnershipin a firm in
whi ch such individual is a partner;

Expl anation: - For the purpose of clause
(i) the individual, in conputing whose
total income the income referred to in
that clause is to be included, shall be
the husband or wife whose total income
(excluding the incone referred to in
that clause) is greater; and, for the
purpose of <clause (ii), where both the
parents are menbers of the firmin which
the minor child is a partner, the income
of the mnor child fromthe partnership
shall be included in the incone of that
parent whose total incone (excluding the
income referred to in that clause) is
greater, and where any such income is
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once included in the total incone of

ei t her spouse of parent, any such incone

arising in any succeedi ng year shall not

be included in the total incone of the

ot her spouse or parent unl ess the

income-tax O ficer is satisfied, after

giving that spouse of par ent an

opportunity of being heard, that it is

necessary so to do".

W nmay neake it clear, at the outset, that whatever we
say hereinafter is relevant only to the aforesaid provisions

contained in clauses (i) and (ii) of Section 64(1), i.e., to
clauses (i) and (ii) as they obtained prior to April 1,
1976.

The sub-section opens with the words "in computing the
total income of any-individual", and provides for inclusion
of the incone arising directly or indirectly to persons
specified in the sub-section, |in the situation specified

therein, in the total inconme of such individual. Cause (i)
says that where the spouse of an individual is the nmenber of
a firm wherein the individual is a partner, the incone of
such spouse shall be included in the incone of that
i ndi vidual. The Explanation contained in sub-section (1)
says that anmpbng the spouses, the income of the spouse with
| esser income shall be included in the incone of the spouse
having larger incone. It does not matter whether the
i ndividual in whose income the income  of -the spouse is
included is husband or wife. Clause (ii) says that if the
m nor child of such ‘individual is admtted to the benefits
of the partner, the incone arising to such mnor child shal
be included in the i ncone of such” individual. The
Expl anation clarifies that where both the nmother and father
of a mnor child are partners in the firm(to benefits of
whi ch such nminor child is admitted), theincone of the m nor
child shall be included in theincome of that parent whose
total income (excluding the ‘incone referred to in clause
(ii) ) is greater.

No difficulty arises where the individual is a partner

inthe firmas an individual. |In such a case, the incone
arising to his/her spouse from the nenbership of such
partnership will be included in the incone of that

individual. Simlarly where the parent of a mmnor childis a
partner in his/her individual capacity, the income arising
to the minor from his admission to the benefits of such

partnership wll be included in the ~incone of  that
individual. Difficulty has arisen in alimted category of
cases - and these are such cases - where the husband/f at her

is a partner in afirm as the karta of an H ndu Undi vi ded
Famly (HUF.). And this is the only question considered in
this Judgment. In such cases, the plea is that the
husband/ father is a partner in the firmnot as an individua
but as the representative of the HUF. and, therefore,
clauses (i) and (ii) have no application. Indeed, ‘three
lines of thought have energed regarding the nmeaning —and
purport of <clauses (i) and (ii). They are: (a) since the
husband/father is a partner not as an individual but as the

karta of the HUF., i.e., as the representative of the
HUF., clause (i) and (ii) of sub-section (1) are not at
all attracted; in such a case the income of the wife or the

m nor child, as the case may be, cannot be included in the
i ndi vi dual income of the husband/father wunder the said
cl auses; (b) clauses (i) and (ii) of sub-section (1) operate
and apply even where the "individual" happens to be the
Karta of the HUF. |In such a case, all that the clauses
mean is that the incone of the wife or the mnor child, as
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the case may be, has to be included in the incone of the
H UF. (c) even though the husband/father is a partner in a
firmas the karta of HUF., be does not cease to be an
i ndi vidual, which nmeans that the income arising to the wife
fromthe menbership of such partnership firm- or the incone
arising to his mnor child from being admtted to the
benefits of such partnership firm- has to be included in
the individual assessnment of such husband/father. In other
In other words, though the inconme of the wife/mnminor children
cannot be included in the total income of the H UF., it has
to be included in the individual assessment of such
husband/father. It does not matter that such husband/f at her
has no separate individual inconme of his own; even in such a
case, a separate assessnment has to be nade upon himas an
i ndi vidual, in which assessnent the inconme of the wife and
the child arising on the aforesaid account has to be
i ncl uded.

We nust i mredi ately say what of the three lines of
t hought aforesaid, the second line of thought is foreclosed
and is no longer available in views of the decisions of this
Court in L. Hrday Narain v. Income Tax Oficer, A Wrd,
Bareilly (78 . T.R _26), ~Conmission of Incone-tax v.
Har bhaj anlal (204 1.T.R 361) and Commi ssioner of |ncone-
tax, Qujarat v. Jayanthilal Prenchand Shah (211 I.T.R 111).
W nmay briefly refer “to the ratio of each of these three
deci si ons.

In Hi rday Narain, the assessee, Hi rday Narain, and
his five sons were 'nenbers of HUF. H's accounting year
relevant to the Assessment Year 1951-52 was the year
conmenci ng on Cctober 1, 1949 and ending wth  Septenber
30,1950. During the said —accounting year, tw events
occurred. On Novenber 19, 1949 there was a partition between
H rday Narain and his five sons and on April 8, 1950 anot her
son was born to H rday Narain. Over-ruling the objections
of the assessee, the Inconme-tax Oficer made an assessnent
for the entire year in the status-of H U F. On appeal, the
Appel | ate Assistant Commissioner (treated the sum of Rs.
18,520/- as being the Incone of the former H U F. for the
peri od Cctober 1, 1949 to Novenber 18, 1949 and directed its
exclusion fromthe assessnent. Pursuant to the directions of
the Appell ate Assistant Commi ssioner, the Income-tax Oficer
made two assessments - one assessing the sumof Rs. 18, 520/-
as the inconme of the former HUF. for the period Cctober 1
1949 to Novenber 18, 1949 and the other assessing the incone
of Rs. 1,06,156/- for the renmining period as the inconme of
the smaller H UF., applying, at the sane tine, ~ Section
16(3) (a) (ii) of the Indian Income Tax Act, 1922. Hirday
Narain then made an application for rectification under
Section 35 of the 1922 Act <claimng that in the natter of
his assessnent in the status of H UF., Section 16(3) (a)
(ii) cannot be invoked. The Income-tax O ficer accepted the
pl ea but declined to give relief on another ground. The
assessee thereupon approached the Hi gh Court under Article
226 which matter was ultimately carried to this Court, Shah,
J, speaking for the Bench (conprising hinself and Hedge, J.)
hel d that inasnmuch as a son was born to Hi rday Narain after
the partition on Novenber 19, 1949 and before the end of the
accounting year, be could not have been assessed as an
i ndi vidual for the period Novermber 19, 1949 to Septenber 30,
1950 and that he ought to have been assessed in the status
of HUF. Once this is so, the |learned Judge held, "Section
16(3) (a) (ii) plainly did not apply and the inconme of the
m nor children of Hirday Narain could not be included in
the incone of Hirday Narain assessed as a HUF." It may be
mentioned that Section 16(3) (a) (ii) considered in the said
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judgrment is in pari materia with clause (ii) of Section
64(1) (before it was anmended with effect from April 1,
1976) .

In Harbhajanlal, the question again was whether the
income arising to the mnor children from their being
admtted to the benefits of a partnership firm could be
included in the incone of their father who was a partner in
that partnership firmas the karta of the H U F. Follow ng
the decision in H rday Narain, this Court (B.P. Jeevan
Reddy, and S.P. Bharucha, JJ.) held that such inclusion was
not pernissible. No further contention was raised of
consi dered in the said decision

In Jayanthilal Prenchand Shah, a three-Judge Bench
conprising S.P. Bharucha, S.C. Sen and K. S. Paripoornan, JJ.
held that the income of the mnors arising on account of
their being adnitted to the benefits of a partnership firm
cannot be included in the total incone of their father who
was a partner of the said firmas the karta of the H U F.
The af oresai d deci sions are binding upon us. In this view of
the matter, only two alternatives survive, i.e., (a) and (c)
menti oned above, and we have to see which one is the correct
one.

A mjority of the H gh Courts have adopted the first
line of thought aforesaid. The Hi gh Courts taking this view
are Andhra Pradesh, Gujarat, Punjab and Haryana, Delhi,
Kar nat aka, Bonbay, /Madhya Pradesh, Kerala, Guihati and
Raj asthan. It is not necessary to refer to the reasoni ng of
all these decisions. It would suffice to note the reasoning
of two decisions, vis., Commi ssioner of Income-Tax v. Sanka
Sankarajan (113 |1.T.R 313), a decision of the Andhra Pradesh
Hi gh Court, the first one to take this view and that of the
Ful | Bench of the Karnataka High Court in ~Arunchalam wv.
Comm ssi oner  of I ncome-tax (151 [.T.R 172). In  Sanka
Sankarai ah. it was held:

"This Section (64(1)) applies only to

the conputation of total income of an

i ndi vidual. The expression ‘individual

does not conprehend in its neaning the

‘karta’ of ajoint famly. If it were

the intention of the |legislature that

the expression “individual’ used in

Section 64 should also take in a Hndu

undivided famly, then it would have

used the expression ‘person’ so as to

i nclude a H ndu undivided fam |y and not

the words ‘spouse of such individual in

clause (i)’ or the words’ ‘a mnor child

of such individual in clause (iii)’ or

the words either spouse or parent’ in

the Explanation. This section ains at

putting an end to the attenpts of an

individual to avoid or reduce the

i ncidence of tax by transferring the

assets to a spouse or mnor child. Under

this section, the husband's share of the

profits of a firm where husband and

wi fe and both partners could be assessed

in the wife's hands or vice versa,

depending upon the fact whose tota

income is greater. The income of the

mnor child admitted to the benefits of

the partnership is simlarly to be

included in the incone of that parent

whose total incone is greater”.

It is not necessary to state all the facts of the case
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except the following: the assessee, Sanka Sankari ah
effected a partition between hinmself and his two mnor sons
by way of a partial partition. The Tribunal accepted his
plea that even after the said partial partition effected on
April 9, 19967, the assessee constituted a smaller H U F.
conprising himself, his wife and his mnor daughter. The
assessee and his wife constituted a partnership, to the
benefits of which the two minor sons were adnitted. The
i ncomre received by the wife and the income received by the
m nor sons fromthe partnership firm was sought to be
included in the individual incone of the assessee which was
objected to by him whereupon the follow ng question was
referred for the opinion of the H gh Court:

"Whet her, on the facts and in the

circunstances of the case, the share

i ncomes derived by the assessee’s wife

and mnor children could be considered

in the hands of the assessee-individua

under Section 64 of the lncome-Tax Act,

19612?"

It is onthose facts that™ the observations aforesaid
were made by the Hi gh Court.

In Arunachal am K. Jagannatha Shetty, J. (as he then
was), speaking for the Full Bench of the Karnataka Hi gh
Court pointed out; in the first instance, what, in his
opinion, is the wessential difference in tax Iliability
between the Karta-partner and other partners of a firm and
then proceeded to' hold that the incone accruing to
wife/mnor child cannot be included in the individua
assessment of the husband/father in such asituation. This
deci sion considers cases of two different assessees. In the
case of one assessee, his mnor sons were adnitted to the
benefits of partnership of which he” was a nenber as the
karta of his HUF. The other was a case where the
Commi ssi oner directed, under Section 263 of the |Inconme Tax
Act, 1961, that the share inconme of the wife and the m nor
sons of the assessee be included(in the total income of the
assessee who was a partner in that firm as the karta of
H UF. The Full Bench held that the share inconme of the
wi fe/mnor children cannot be included in the individua
assessment of the husband/father, for the reasonthat he is
a partner not in his individual capacity but as the karta of
the HUF., i.e., in a representative capacity.

The High Courts which have adopted the third |ine of
t hought are All ahabad, Madras, Madhya Pradesh and Orissa. W
may refer to the reasoning of the Full Bench of the
Al'l ahabad High Court in Sahu CGovind Prasad v. Conmi ssioner
of Incone-tax (144 1. T.R 851). The Full Bench hol ds. that
where the Karta of a HU F. is a partner in the firm wherein
his wife is also a partner and/or to the benefits of which
his minor children are adnmitted, the incone accruing to
wi fe/mnor children has to be included in the individua
assessment of the husband/father though such i ncone cannot
be included in the income of the HUF., i.e., in the share
i ncomre received by the husband/father as the karta of the
H UF. The ratio of the Full Benchis to be found in the
foll owi ng observati ons:

"A partner, being an individual

has a dual capacity - representative and

personal. He may be a representative

i.e., a karta qua others i.e., other

than partners. But with his partners he

functions in his personal capacity. The

rel ati onship between the partner-karta

and the other partners is personal. He
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does not act with the other partners in

his representative capacity. Thi s

position does not, and cannot change

when the other partner is related to his

as his wife or mnor children. To

repeat, Secti on 64 requires an

individual and his wfe and/or ninor

children to be partners of each other

That is enough. Thei r ot her

rel ati onships inter se are not rel evant.

The fact that he is also the karta,

guardi an or trustee of benam dar, etc.,

is immteri al

An HUF is itself an assessable

entity or unit. The income earned by the

karta is taxed- in the hands of the HUF

No part of such income is conputed in

hi.s individual assessnent. \Wen Section

64 speaks of ‘conputation of the tota

i ncome of any individual’, it ex

hypot hesi excl udes from such

conput ati on, incone which is assessable

in the hands of the HUF. Section 64 does

not deal w th the -share income of the

karta from the firm It is confinedto

the cl ubbing together of the ~share

i ncome of the spouse or ninor children

of the individual from the firm wth

such other inconme of that individua

status. It is thus clear that the share

i ncomre of the karta fromthe partnership

firmis not exigible to tax a second

ti me under Section 64.

In our opinion, the phrase ‘in

which such individual is~ a partner’

occurring in Section 64 includes a human

being who may be the karta/ of an HUF

This is what was held by this court in

Madho Prasad’'s case ( (1978) 112 ITR

492). Wth respect we agree with that

deci si on".

In Commi ssioner of Incone-tax v. Shri—— Manakram (183
I. T.R 382), the Madhya Pradesh H gh Court has poi nted out
that for including the income of the wife/mnor children in
the individual assessnment of the husband/father ~under
Section 64(1), it is not necessary that the husband/father
shoul d have separate individual income of his own. Even if
he has no separate individual incone, still the inconme of
the wife/mnor children has to be included by making a
separate assessnent on the husband/father in his individua
capacity.

Wiile the |learned counsel for the Revenue commends to
us the view taken by All ahabad H gh Court at (what may be
called the third Iine of thought), the |earned counsel for
the assessees espouse the first line of thought accepted by
the Andhra Pradesh, Karnataka and other H gh Courts
menti oned above.

In the Indian Income Tax Act, 1922, as originally
enacted, there was no provision like the one concerned
herein. Section 16(3) providing for the same was introduced
only in the year 1937. The constitutional validity of this
provi sion was questioned in Balaji v. Inconme-Tax Oficer,
Speci al Investigation GCircle (1962 (2) S.C.R 983). It would
be appropriate to refer to some of the reasons given by the
Constitution Bench while upholding the validity. Subba Rao,
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J., speaking for the Court, observed, in the first instance,
that the beneficial provision nade in the Income-tax for
distributing the profit made by the partnership firm anmong
its partners also provided an effective device to evade
taxation. "A husband or a father could nominally take his
wife or his mnor sons in partnership with himso that tax
burden be lightened,.......... This device enabl es an
assessee to secure the entire incone of the business but at
the same tinme to evade income-tax which he would have
ot herwi se been liable to pay." The | earned Judge pointed out
that said provision was nade pursuant to the recomendati ons
made by the Income-tax Inquiry Conmm ssion, 1936 as a measure
of plugging the |loopholes in the Act. Inasmuch as the
validity of the provision was questioned on the ground of
violation of Article 14, the learned Judge exam ned the
principles underlying the-said Article and held that the
provi sion which included the <incone derived by wife and/or
m nor children ~alonein the income of the husband/father
while not / including the incone of others does not suffer
fromdiscrimnation. The |earned Judge observed that the
argunent based upon violation of Article 14 ignores the
object of the Legislation, viz., to prevent evasion of tax.
Learned Judge observed: ~"A simlar device would not
ordinarily be resorted to by individuals by entering into
partnership with persons other than those nentioned in the
sub-section, as it would involve a risk of the third-party
turning round and asserting his own rights. The Legi sl ature,
therefore, selected for the purpose of classification only
that group of persons who in fact are wused as a cloak to
perpetrate fraud on taxation.” The |earned Judge then dealt
with the argument that there m ght be a genui ne partnership
bet ween an individual and his wife and that such a situation
is not saved by the said provision. He held: "In demarcating
a group, the net was cast a little wder, but it was
necessary, as any further sub-classification as genuine and
non- genui ne partnerships mght defeat the purpose of the
Act...... There is a greater scope for fraudul ent evasion by
constituting fictitious partnership along wth one’'s’ wife
and mnor children than in a case of separate incone of the
spouses derived from different sources......... When
t he
Legi slature of the country, which is assuned to knowthe
conditions of the people and their requirenents, with the
awar eness of this particular w despread fraudul ent device in
the matter of evasion of taxes, nade a law to prevent the
said fraud, it is difficult for this Court in the absence of
any counter-bal ancing circunstances to hold, on the anal ogy
drawn from American decisions, that the need for such a | aw
is not in existence." The |learned Judge also rejected the
attack upon the constitutionality of the said provision
based on Article 19(1) (g) holding that it constituted a
reasonabl e restriction which was found necessary "to prevent
the preval ent abuse, nanely, evasion of tax by an individua
doi ng business under a partnership nomnally entered with
his wife or mnor children.” The |I|earned Judge added
finally, "This npde of taxation nay be a little hard on a
husband or a father in the case of genuine partnership with
wife or mnor children, but that is offset, to a |large
extent, by the beneficient results that flow therefromto
the public, namely, the prevention of evasion of incone-tax,
and also by the fact that, by and large, the additiona
paynment of tax made on the incone of the wife of the mnor
children will ultinmately be borne by them in the fina
accounting between them"

VWil e enacting Section 64 of the Inconme-tax Act, 1961
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the Parliament kept in viewthe decision of this Court in
Conmi ssi oner of | ncone-Tax v. Sodra Devi (32 I.T.R 615) and
the report of the Direct Taxes Admnistration Conmittee
1958-59. Section 64 basically carried forward the idea in
sub-section 3 of Section 16 of the Indian Income-Tax Act,

1922, no doubt, with certain nodifications. One constant,

however, remmined, viz., the provisions contained in clauses
(i) and ii) of Section 64(1) were confined only to the
partnership income. Now, what are the ingredients of the
sections? The opening words are "in conputing the tota

income of any individual". Then it proceeds to say that in
the total income of such individual shall be included the
income of his spouse arising from the nenbership of such
spouse in the partnership firmin which such individual is
the partner. It proceeds further and says that the incone
arising to the minor  children of such individual who are
admitted to the benefits of partnership wherein such
individual is a partner shall also be included in the tota

i ncone of / such individual. Now an individual can be a
partner in ~a partnership firmin is individual capacity or
in the capacity of the karta of a- HUF. or, for that
matter, in any other capacity, e.g., as a trustee. There nay
be a firmconprising an individual and his wife, to which
their mnor children are admtted. There can also be a firm
conprising two or nore individuals wherein the w fe/w ves of
one or nore of the partners are also  partners. The m nor
children of one or nore of the partners nmay al so have been
adnmitted to the benefits of the partnership firm In fact,

there can be any nunber of situations where the wife is al so
a partner along with. her husband in a partnership firmor
where the minor children of -an individual are admtted to
the benefits of a partnership firmwherein that individua

is a partner. So far as other partners in the partnership
firmare concerned, they are not really concerned in what
capacity a particular person-is a partner, e.e., whether as
an individual, as a karta, as a trustee or otherwi se. To
them he is an individual, a person. This aspect however
becones rel evant as between the partner and those whom he
represents in the partnership firm To wit, where a person
is a partner as the karta of a H U F., the capacity in which
he is a partner in the partnership firm in relevant _as
between him and the other nenbers of the HUF. For, the
i ncome the karta receives as a partner is not his individua

incone; it is the income of the H U F. and he receives it on
behal f of the HUF. It is for this reason that the incone
of the wife and m nor children arising from their
menber shi p/ adnmi ssion to the benefits of partnership firm is
held not includible in the incone of the H U F. since the
total income of HUF. is not the total incone of the
i ndi vidual (husband or father, as the case may be). For
Section 64(1) to get attracted, it 1is necessary -that the
husband/ f at her should be a partner in a partnership firmas
an individual, i.e., in his individual capacity. It is not
attracted where he is a partner as the karta of H U.F. to
which such w fe and/or minor children belong. This is the
hol ding of the decisions of this Court in Hirday Narain

Har bhaj anl al and Jayantilal Prenchand Shah. It rmay not be
quite apt to say that vis-a-vis the nmenbers of the h

HUF., the kartais still an individual and, therefore,
such incone of wife and mnor children should be included in
the income of the karta derived as karta. Nor are we
satisfied that such income of the wife and/or minor children
should be included in the individual assessnment of the
karta. Indeed, the argunent is that even if the karta has no
i ndi vidual incone of his own, even then the said i ncone of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 9 of 10

the wife and children shoul d be i ncl uded in t he
husband/ father’s individual assessnent by meking such a
separate assessenent. This argunent ignores the fact that
the husband/father is a partner in the partnership firm not
in his individual capacity but as the karta. It also ignores
the cl ear | anguage enployed in clauses (i) and (ii). In each
of these two clauses, the expression "such individual”
occurs twice. Firstly, the "individual" nust be a partner in
a firmand the wife and/or mnor children of such individua
must also be deriving incone from such partnership firm
(either on account of her nmenbership or on account of being
admtted to the benefits of partnership, as the case may
be). For the purposes of clauses (i) and (ii) it is not his
capacity vis-a-vis other partners of the firm that is
rel evant but his capacity vis-a-vis his wife and/or mnor
children. If this basic fact is ignored, anonal ous results
may follow as indicated by the Andhra Pradesh Hi gh Court in
Sanka Sankar ai ah:

The l'earned counsel for the Revenue says that if the
above view is taken by this Court, the very objective

underlying the said clauses - and -enphasized in
el oquent
terns in Balaji - would be defeated. The result would be,

| ear ned counsel says, the incone of, say the mnor children
arising from their being admtted to the benefits of a
partnership firm can neither be included in the HUFs
incone nor can it. be included in the individual assessnent
of the father in ‘a case where the father is partner in the
firmas the karta of that H U F. This confers an undue - and
an unfair - advantage to H ndus anbng whom al'one the concept
or Hindu wundivided famly obtains. Wile nenbers of other
conmuni ti es, anmong whomthe concept of HUF. does not
obtain, would be directly in the path of the said
provisions, the H ndus would be escaping the rigour of the
said provisions through the device of HUF., says the
| earned counsel. There is certainly a fair anpount of force
inthis submission but this is (an argunent really against
the very concept, and the perm ssibhility of such concept, in
the Incone Tax Act. W are not unaware of the criticismthat
very often H UVF. is being used to deny the State the tax
legitimately due to it. But that is a larger question which
does not arise in these case. As a matter of fact, wherever
the Parliament has thought it fit, it has intervened to
checkmate the evil, e.g., sub-section (2) of Section 4 of
the Gft Tax Act inserted by Finance (No.2) Act, 1971 and
sub-section (1A) of Section 4 of Walth Tax Act inserted by
the very same Finance Act. Simlarly, sub-section (2) was
introduced in Section 64 by the Finance Act, 1979 wth
effect from April 1, 1980. Then Explanation 3 was added by
the Taxation Laws (Anendnent) Act, 1975 with effect’ from
April 1, 1976, but <clauses (i) and (ii) in sub-section (1)
remai ned unt ouched [except for the deletion of the words "of
whi ch such individual is a partner” in clause (iii)
corresponding to clause (ii)] wuntil they were deleted by
Fi nance Act, 1992 w e.f. April 1, 1993 and insertion of sub-
section (1A) - with which aspects we are not concerned
herein. Suffice it to say that on the | anguage enployed in
the sub-section and the clauses concerned herein, the view
taken by it may possibly be the only view possible. Mjority
of High Courts too have accepted this view It cannot al so
be said that the viewtaken by us mlitates in any nmanner
against the ratio of Balaji nor does it tend to defeat the
obj ect of the provisions as explained in the said decision
We nust meke it clear that we have nerely interpreted
clauses (i) and (ii) of sub-section (1) of Section 64, as
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they stood before April 1, 1976, W have not gone into the
facts of the individual cases before us. That is a matter
for the authorities under the Act to enquire into and
pronounce upon.

For the above reasons, we hold that where a person is a
partner in a partnership firmnot in his individual capacity
but as the karta of the H U F., neither the incone accruing
to his wfe on account of her being a partner in the sane
partnership firm nor the income accruing to his mnor
children on account of their being admtted to the benefits
of such partnership firm can be included in the tota
i ncome of such person - neither in his individual assessnent
nor in the assessnent of the H U F. Qur holding is confined
to the above situation alone.

Al'l the appeals are disposed of with the aforesaid
enunci ati on of |egal position. The Income-tax Tribunal or
the other concerned authorities under the Act, as the case
may be,  shall pass orders in each of these individual cases
in accordance with the above | egal position

No cost's.




