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Del ay condoned.
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Heard counsel on both sides:

This appeal by special |eaveis directed against the
Order of the Allahabad High Court in WP. No. 9547/90 dated
12.8.1991.

The first respondent was a police constabl e and he was
renoved from service pursuant to-a dul'y conduct ed
departmental enquiry by Order dated 6.5.1985. The first
respondent chall enged the order of renoval before the U P
Public Services Tribunal No.5, Lucknow Bench. The Tri bunal
by its detailed and considered order dated 29.6.1990
declined to interfere with the order of renoval for reasons
set out therein. Still aggrieved, the first respondent noved
the All ahabad Hi gh Court under Article 226 of the
Constitution of India by filing WP. No. 9547 of 1990
chall enging the order of renoval as confirned by the U P
Publ i c Services Tribunal

Before the |earned Judge, the order of renmoval was
chall enged mainly on the ground that the first respondent
was not given a reasonable opportunity in the departnenta
enquiry. The |earned Judge rejected the above contention by
observing that ’'the plea of reasonable opportunity is not
open to the petitioner’ as the H gh Court was satisfied that
full opportunity was given to the petitioner. Further the
H gh Court concurred with all the findings of the Tribuna

rendered on the charges | evel | ed agai nst the first
respondent .
Strangely, the H gh Court interferred wth t he

puni shnment of renoval, while concurring with the findings
rendered agai nst the first respondent on the charges
| evel | ed agai nst him by observing as follows : -

"The Presiding O ficer of the Tribuna
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has passed a very detailed order in
whi ch he enunerated the circunstances
under which the inquiry was conducted.
The enquiry officer found the petitioner
to have absented from duty on severa

occasions, totalling 251 days during the
year 1981-82 while posted at police
stati on Ram Sanehi Ghat, 93 days in 1982
whi | e post ed at police station
Saf darjang and from 28.2.84 onwards on
bei ng subsequently posted at ©police
stati on Ram Sanehi Gnhat. The petitioner
has submitted before the Tribunal as
well as here that during all this |ong
period he had fallen ill and he sent
regul ar applications for grant to |eave
along with the nedical «certifications
for grant to such proof was ever filed
by the petitioner before the Tribunal

R I R S I I I O R R R I I I
In the present case the only charge
agai nst the petitioner was that he
absented hinself from duty for |ong
peri ods al though it was his case that he
applied for grant of |eave. Even if it
is assuned that the petitioner, against
whom there appears to be no charge of
m sconduct of . grave nature, s~ proved
his absence fromduty would not anount
to such a grave <charge for which the
extreme penalty of dismssal nmay be
i mposed. In viewof the fact that the
petitioner has offered not to claim
arrears of salary as well as he
assurance (sic) this Court that he would
di scharge his duties faithfully and
sincerely this Court is of the view that
extreme penalty i nposed ‘agai nst the
petitioner does not comrensurate wth
the gravity of the charge, hence this
wit petition deserves to succeed on
this point. However, it will be open for
the opposite parties to inpose any m nor
puni shnment agai nst the petitioner

In view of what has been indicated
her ei nabove the wit petition succeeds.

The order of disnissal passed against
the petitioner contained in Annexure-3
i s quashed. The opposite parties wll

re-instate the petitioner on duty.

However, it will Dbe open for the
opposite parties to inpose any mnor
puni shrrent upon t he petitioner
considering the <charges. It is nade
clear that the petitioner will be

entitled only to extent one fourth of

amount as back wages."

We are clearly of the opinion that the Hi gh Court has
exceeded its jurisdiction in nodifying the puni shment while
concurring with the findings of the Tribunal on facts. The
High Court failed to bear in mind that the first respondent
was a police constable and was serving in a disciplined
force demandi ng strict adherence to the rules and procedures
nore than any other departnent. Having notices the fact that
the first respondent has absented hinself fromduty w thout
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| evel on several occasions, we are unable to appreciate the
Hi gh Court’s observation that 'his absence fromduty woul d
not anpbunt to such a grave charge’. Even otherw se on the
facts of this case, there was no justification for the High
Court to interfere with the punishnent holding that 'the
puni shment does not conmensurate wth the gravity of the
charge’ especially when the H gh Court concurred with the
findings of the Tribunal on facts. No case for interference
with the punishment is nmade out.

For all these reasons, we set aside the inpugned order
of the H gh Court in WP.No.9547/90 and restore the order of
the u.p. Public Services Tribunal, The appeal is allowed. No
order as to costs.




