http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 7

PETI TI ONER
ATHERTON WEST & CO. LTD.

Vs.

RESPONDENT:
SUTI M LL MAZDOOR UNI ON AND OTHERS.

DATE OF JUDGVENT:
16/ 03/ 1953

BENCH

BHAGWATI, NATWARLAL H
BENCH

BHAGMATI , NATWARLAL H
MAHAJAN, NMEHR CHAND

Cl TATI ON

1953 AIR 241 1953 SCR_ 789
Cl TATOR | NFO :

1955 SC 258 (13)
1957 SC 1 (7)
1957 SC 82 (19)
1957 SC 194 (3,5, 6)
1957 SC 326 (7)
1958 SC 79 (22)
1958 SC 761 (4)
1959 SC 230 (20)
1959 SC 389 (16)
1960 SC 160 ( 26)
1963 SC 677 (17)
1978 SC 995 (6, 10)

%%50%5050:050%%;050

ACT:

U P. Industrial D sputes Act, 1947 ss. 3, 8--U P
Government Notification No. 781 (L)/XVIlIl of March 10, 1948,
cls. 4, 7, 23 Disnmissal of worknen with permission of
Regi onal Conciliation Oficer-Jurisdiction of Board to hear
the dispute whet her di spute ceases to be an industria
di sput e- Award of Board- Absence of one nenber during hearing-
Validity of award.

HEADNOTE
Under the provisions of <clauses 4 and 7 (3) of
Notification No. 781 (L)/XVIlII issued by the United

Provinces Government on March 10, 1948, the absence of  one
of the nenbers of the Regional Conciliation Board on the
| ast date of hearing and his nonparticipation in the making
and signing of the award woul d not render the award void or
i noperati ve.

The dism ssal of worknen and their non-enploynment would
not cease to be An industrial dispute nerely because the
Regi onal Conciliation Oficer had given witten pernission
to the enployer to dismss themunder clause 23 of the U P.
Government Notification of March 10, 1948. Such permission
does not validate the dism ssal but only renoves the ban on
the right of the enployer, his agent or manager to disniss
the workmen concerned during the pendency of proceedings
relating to an industrial dispute.
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JUDGMVENT:
ClVIL APPELLATE JURI SDICTION:. Civil Appeal No. 8 of 1953.
Appeal by special |eave from the decision dated 16th

August, 1951, of the Labour Appellate Tribunal of |India,
Cal cutta, in Appeal No. 43 of 1951 (Cal.).
C. K. Daphtaru, Solicitor-General for India, (Sri Narain
Andl ey, with him for the appellant. C P. Varma for the
respondent.

1953. March 16. The Judgnent of the Court was delivered
by

BHAGMTI J.-This is an appeal by special |eave from a

decision of the Labour Appellate Tribunal ' of I ndi a,
Cal cutta, confirmng an award nade by the Regi ona
Conciliation Board (Textiles & Hosiery), Kanpur, in an
i ndustri al di spute bet ween the appel | ant s and t he
respondents.
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The respondents 2, 3 and 4 were enpl oyees of the appellants,
respondent 2 was ~enployed in the clerical <cadre while
respondents 3 and 4 were enployed as w appi ng boy and pi ecer
respectively -and their service conditions were governed-by
the standing orders of the Enployers’ Association of

Northern I ndia, Kanpur, of which association the appellants
wer e nenbers.

There was a theft in the canteen within the mll prem ses

between the night of January 6 and 7, 1950, and some nopney
bel onging to the appellants invested in the canteen account
was stolen fromthe safe. A report of the theft was nade to
the police authorities and an investigation was made by the
police, as well as the appellants in the matter wth no
result. The managenent of the appellants  thereafter took
action against one J. P. @urjar, who was in charge of the
canteen in connection with the | osses of ~ nmoney from the
account of the <canteen and after the ~conpletion of the
enquiries termnated his services. An industrial dispute in
respect of the non-enploynment of the said J. P. Curjar arose
between the parties which dispute was at the material  tine
taken in appeal before the Industrial Court (Textiles &
Hosi ery), Kanpur. During the pendency of those proceedings,
some time in August, 1950, the respondent 4 _made a
confession in regard to the said theft inplicating the
respondents 2 and 3 also therein. On the 29th August, 1950,
the managenent of the appellants presented to t he
respondents 2,3 and 4 charge-sheets in respect of the said
theft and suspended themon the 30th August, 1950, from
their service. They al so made an application on the 2nd
Septenber, 1950, to the Additional Regional Conciliation
Oficer, Kanpur, asking for permission to dismss the
respondents 2, 3 and 4. The Additional Regional Conciliation
Oficer, Kanpur, instituted an enquiry, hear d t he
respondents 2,3 and 4, considered the evidence which was | ed
before himby the appellants as well as the respondents 2,3
and 4 and made an order on the 12th October, 1950, according
to the appellants perm ssion for the dismssal of the
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respondents 2, 3 and 4. The respondents 2, 3 and 4 were
accordingly dismissed fromtheir enploy by the appellants
with effect fromthe 13th October, 1950.

An i ndustrial dispute thereupon arose bet ween t he
appel l ants and respondents 2, 3 and 4 in respect of the
-non-enpl oynment of respondents 2,3 and 4 and respondent 1, a
regi stered trade uni on, of Wich the respondents 2, 3 and 4
were menbers, wultimately noved the Regional Conciliation
Board (Textiles and Hosiery), Kanpur, on the 1st Novenber,
1950, challenging the propriety and bona fides of the
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appellants in termnating the services of respondents 2, 3
and 4.

The appellants filed their witten statement on the 25th
Noverber, 1950, contending inter alia that the dism ssal was
fully justified, regular and proper, having’ been made in
accordance w th the perm ssion accorded by the Additiona
Regional Conciliation Oficer. The only issue which was
canvassed before the Regional Conciliation Board was whet her
any or all of the three worknen nanmed in the application
dated the 1st Novenber, 1950, has/have been wongfully
dismssed and if so, to what relief is he/they entitled.
The Board consisted of three nmenmbers, Shri R P. Maheshwari,
Chairman, and Shri B. B. Singh and Shri J. K  Bhagat,
Menbers. Shri J. K Bhagat was not present on the |ast date
of the hearing and the award was therefore signed on the
20th April, 1951, by Shri R P. Maheshwari and Shri B. B
Singh. Under the terms of the award the Board held that the
di sm ssal © was wongful and that the respondents 2, 3 and 4
were entitled to reinstatenment as also to the full wages,
i ncl udi ng dearness allowance from the date of their
suspensi on to the date they were taken back on duty.

The appel l ants preferred an appeal to the Labour
Appel  ate Tribunal of “1ndia, Calcutta. The appeal was heard
on the 16th August, 1951, and the Labour Appellate Tribuna

dism ssed the appeal of the appellants. The appellants
obt ai ned special leave fromthis Court and filed the present
appeal
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Two contentions were urged by Shri C. K. Daphtary who
appeared for the appellants before us-(1) that the award was
void and inoperative as it was nade by only two nenbers of
the Board, the third, menber, Shri J. K. Bhagat not ' havi ng-
been present at the |ast hearing and-not having signed the
same and (2) that the Additional Regional Conciliation
O ficer having given the witten permssion for dismssal of
respondents 2, 3 and 4 no industrial dispute could arise by
reason of the -non-enploynment of respondents 2, 3 and 4 and
t he Regi onal Conci liation Boar d had therefore no
jurisdiction to entertain the application nmade before'it by
respondent 1 on behal f of the respondents 2, 3 and 4 and the
award of the Regional Conciliation Board ordering the
reinstatement of respondents 2, 3 and 4 was therefore
wi thout jurisdiction, void and inoperative and the Labour
Appel late Tribunal was in error in confirmng the sane.

In support of his first contention Shri C K- Daphtary
relied upon clause 4 and clause 7, sub-clause (3) of the G
N. No. 781 (L)/XVill, dated 10th March, 1948, issued by the
United Provinces Government regarding the constitution of
Regi onal Conciliation Boards and Industrial Courts for/  the
settlenent of industrial disputes within the State.

Clause 4-" No business may be transacted at any neeting of
any Board unless all the three nenbers are present

Clause 7 (3)-" Were no am cable settlenment can be reached
on one or nore issues the Board, if all the menbers thereof
agree or if they do not so agree, the nmjority of,the
nenbers -agreeing or if no two nenbers agree, the Chairnan
al one, shall record an award and the reasons for such award,
on the issues -on which the parties were unable to reach an
am cabl e settlenment."

Shri  C. K Daphtary therefore urged that Shri J. K
Bhagat not having been present at the last neeting of the
Board and not having signed the
784
award the award could not be |lawfully made by the Chairman
and the other menber who were present and who signed the
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award and the award was therefore void and inoperative.
Shri  C. P. Varna who represented the respondent before us
however drew tour attention to the Governnent Order No.
388(11)/ XVII11/37 (LL)-/50 dated 2nd March, 1951, which
amended the above cl auses 4 and 7(3).

Cl ause 4 as amended provides: -

" (1) Notice of every neeting of the Board shall be

given to the nenbers by the Chairnan in advance.

( 2) If apart fromthe Chairman either or both the
ot her menbers fail to attend any neeting of the Board of
which notice has been given to them the Chairman my
transact the business’ of the Board w thout the presence of
the absent nenber or nenbers ; and no such business or
proceedi ngs, of the Board shall be held invalid nerely by
reason of the fact that either one or both of the nenbers
were not present at the neeting."

Clause 7 (3) as anended provides: -

"Where no am cabl e settl ement can be reached on one or
nore issues, if all the nenbers present agree the Board or
if they do not so agree the majority of the nenbers agreeing
"or if notwo menbers present agree or if only the Chairnan
is present, he alone, shall record an award and the reasons
for such award on the issues on which the parties were
unable to reach an am cable settlement.™

These anmendnents in the clauses 4 and 7 (3) are enough in
our opinion to repel’ the contention of Shri. C. K Daphtary
that the absence of Shri J. K Bhagat fromthe |last neeting
and al so his non-participation in the making and signing of
the award rendered.the award void and inoperative. The
Board was empower ed under the anended clauses 4 and 7(3) to
act in the absence of Shri J. K Bhagat and the award as it
was nmade and signed by the two remmining nmenbers, viz., Shri
R P. Maheshwari and Shri B. B. Singh, was |awful and
bi nding on the parties.
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In support of his second contention Shri C. K  Daphtary
relied upon clauses 23 and 24 of the Government Notification
dated the 10th March, 1948, above referred to.

Clause 23 :-" Save with the witten Permission of the
Regional Conciliation Oficer or the Assistant Regiona
Conciliation Officer concerned irrespective of the fact
whet her an enquiry is pending before a Regional Conciliation
Board-or the Provincial Conciliation Board or an appeal has
been filed before the Industrial Court, no enployer, his
agent or manager, shall discharge or dismiss any worknen
during the continuance of an enquiry or appeal and - pendi ng
the issue of the orders of the State Governnent  upon the
findings of the said Court...........

Clause 24:-"(1) Except as hereinbefore provided -every
order made or direction issued under the provisions of / this
O der shall be final and conclusive and shall - not be
guesti oned by any party thereto in any proceeding...........

Shri  C. K. Daphtary contended that the order nade by the
Addi ti onal Regional Conciliation Oficer on the 12t h
Cctober’ 1950, giving the appellants pernmission to dismss
respondents 2, 3 and 4 was final and conclusive in regard to
the appellants’ right to dismiss themfromtheir enploy and
their dismssal accordingly by the appellants could not be
the foundation of any industrial dispute which could be
referred to the Regional Conciliation Board at the instance
of respondent 1. He further contended that if no industria
di spute could thus arise the Regional Conciliation, Board
had no jurisdiction to entertain the sane and the award nade
by the Board was therefore without jurisdiction, -void and
i noperative and could not also be confirned by the Labour
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Appel | ate Tri bunal

We are unable to accept this contention. The Governnent
Notification dated 10th March, 1948, was issued by the
CGovernor of the United Provinces in exercise of the powers
conferred by clauses (b), (c),
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(d) and (g) of section 3 and section 8 of the ,United
Provinces |Industrial Disputes Act, 1947. It provided for

the constitution by the Provincial CGovernnent of such nunber
of Conciliation Boards as m ght be deened necessary for the
settlenent of industrial disputes consisting of three
menbers of which one was to be the Conciliation Oficer for
the area, one was to be representative of the enployers and
one was to be the representative of wor knen, t he
Conciliation Oficer for the area being the Chairnman of the
Board. The order provided for the node in which industria
di sputes nmay be referred to the Board for enquiry and the
manner ~in which the enquiry was to be conduct ed. It also
provided /for the constitution by the Provincial Governnent
of such nunmber of Industrial Courts as it might be necessary
consi sting of a President assisted by such equal nunber of
assessors as the President might deternmine representing
enpl oyers and enpl oyees. Provision was nmade for appeals to
such I ndustrial Courts fromthe awards of the Board and al so
for the hearing of the said appeals. After nmaking further
provision for the procedure to be adopted before the Boards
as well as the Industrial Courts, the Oder by clause 23
above nmentioned i nposed a’ ban on the-discharge or dism ssa
of any worknman by the enployer, his agent or nanager during
t he pendency of an enquiry before the Regional Conciliation
Board or the Provincial Conciliation Board or of an appea
bef ore the Industrial Court except with  the witten
perm ssion of the Regional Conciliation Oficer  or the
Assistant Regional Conciliation Oficer concerned  and by
clause 24 made every order or direction issued under the
provi sions of the said Government Order final and concl usive
except as thereinbefore provided.

It is clear that clause 23 inposed a ban on the di scharge
or dismssal of any workman pending the enquiry ‘of an
i ndustrial dispute before the Board or an appeal before the
Industrial Court and the enployer, his agent or manager
could only discharge or dismss
787
the workman with the witten perm ssion of the Regiona
Conciliation Oficer or the Assistant Regional Conciliation
O ficer concerned. Even if such) witten pernission was
forthcomng the enployer, his | agent or nanager  mght or
m ght not discharge or, dismss the workman and the only
ef fect of such witten perm ssion would be to renpve the ban
agai nst the discharge or dism ssal of the workman during the
pendency of those proceedings. The Regional Conciliation
Oficer or the Assistant Regional Conciliation Oficer
concerned would institute an enquiry and cone to the
concl usi on whether there was a prima facie case made out for
the di scharge or dismssal of the workman and the enpl oyer,
his agent or nmanager was not actuated by any inproper
notives or did not resort to any wunfair practice or
victimsation in the matter of the proposed discharge or
di sm ssal of the workman. But he was not entrusted, as the
Board or the Industrial Court would be, with the duty of
conmng to the conclusi on whet her the discharge or disnissa
of the workman during the pendency of the proceedings was
within the rights of the enployer, his agent or nmanager.
The enquiry to be conducted by the Regional Conciliation
Oficer or the Assistant Regional Conciliation Oficer
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concerned was not an enquiry into an industrial dispute as
to the non-enpl oynent of the worknman who was sought to be
di scharged or disnissed, which industrial dispute would only
arise after an enployer, his agent or nmanager discharged or
di smssed the workman in accordance wth the witten
perm ssion obtained fromthe officer concerned. This was
the only scope of the enquiry before the Regi ona

Conciliation Oficer or the Assistant Regional Conciliation
O ficer concerned and the effect of the witten perm ssion
was not to validate the discharge or dismissal but nmerely to
renove the ban on the powers of the 'enployer, his agent or
manager to discharge or dismss the workman during the
pendency of the proceedings. Once such witten pernission
was granted by himthat

102

788

,order made or directionissued by himwas to be final |and
concl usive and was not to be questioned by any party thereto
in any proceedings. The only effect of )clause 24(1) was to
pr event any party to the pending pr oceedi ngs from
challenging the witten permssion thus granted by the
of ficer concerned Such written perm ssion could not be made
the subject-matter of any appeal at the instance of either
party and both the parties would be bound by the order made
or direction issued by the officer concerned so far as it
gave or refused the pernission to the enpl oyer, his agent or
manager in the matter of the proposed discharge or dism ssa

of the worknan.

This was the only scope of the provisions of clauses 23 and
24 (1) above. nentioned. '-Oncethe witten permssion was
granted by the officer concerned, the ban -against the
di scharge or dism ssal of the workman woul d be renoved and
the enpl oyer, his agent or nmanager could in the exercise of
his discretion discharge or dism ss the worknman but in that
event an industrial dispute within the nmneaning of its
definition contained in section 2(k) of the Industria

Di sputes Act, 1947, would arise and the worknen who had been
di scharged or dismissed would be entitled to have that
industrial dispute referred to the Regional Conciliation
Board for enquiry into the Sanme. That right of the  worknan
to raise an industrial dispute could not be taken away .in
t he manner suggested by Shri C. K Daphtary by having resort
to the provisions of clauses 23 and 24(1) aforesaid. That
right was given to the workman by the terns of the
Industrial Disputes Act, 1947, and the ~U P. ~ Industria

Di sputes Act, XXVIII of 1947, and woul d renain unaffected by
any of the provisions hereinbefore referred to.

We are therefore, of the opinion that this contention of
Shri C. K. Daphtary also fails.

We nmay before concl uding advert to one circunstance and that
is that even though the Labour Appellate Tribunal - rightly
confined its jurisdiction to
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determ ning substantial questions of lawinvolved in the
appeal, it neverthel ess observed that even on the) facts the
concl usions of the Board were perfectly justified and there
was no substance in the appeal on nerits as well. The

appel lants were not heard at all on merits; and it was
hardly legitimate for the Labour, Appellate Tribunal suo
nmotu to consider the nerits of the appeal and arrive at a
finding in regard to the sane.’” If at all the Labour
Appel late Tribunal bad any jurisdiction in regard to the
merits it was incunbent upon it to have heard the appellants
in regard to the nerits before arriving at a conclusion in
regard to the same.
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The result is that this appeal fails and nmust be dism ssed
with costs.

Appeal dism ssed.
Agent for the appellant : S. S. Shukl a.




