http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 4

PETI TI ONER
UNI ON CF | NDI A

Vs.

RESPONDENT:
AJOY KUVAR PATNAI K

DATE OF JUDGVENTO08/ 09/ 1995

BENCH

RAMASWAMY, K

BENCH

RAMASVWAMY, K

HANSARI A B. L. (J)

Cl TATI ON
1996 AIR 280 1995 SCC (6) 442
JT 1995 (7) 30 1995 SCALE (5)490

ACT:

HEADNOTE

JUDGVENT:

ORDER

Leave granted.

This appeal by special |eave arises fromthe order of
the Central Administrative Tribunal, Bonbay Bench dated July
19, 1991 made in O A. No. 425 of 1986. The respondent’s case,
whil e workings as Collector of Custons (Appeals) at Bonbay,
after conpleting 50 years of service, had cone up before a
screening comrittee consisting of senior officers'to review
the respondent’s performance for continuance in service. The
conmittee net on February 11, 1984. On consideration of the

entire materi al pl aced before it, it reconmended to
conpul sorily retire the respondent from service under
Fundanental Rule 56(j) on "doubtful integrity". The

conpetent authority passed the order on February 10, 1986
under F.R 56(j) of the Fundanental Rules compulsorily
retiring him in public interest. As stated earlier, the
respondent had questioned the correctness thereof in the
Admi ni strative Tribunal which by its order had set aside the
order on the ground that there are no adverse entry in the
Character Rolls of "doubtful integrity" of the respondent
and that, therefore, the two instances should not be taken
into consideration in compulsorily retiring the respondent
from service

To satisfy oursel ves whet her the action of the
appellant is based on any material, since the Tribunal had
given finding that it had perused the record and was not
satisfied, we had directed Shri N.N. Coswani, the |earned
seni or counsel for the appellant, to keep the record ready
and place before us the Character Rolls as well as the
report submtted to the Review Conmttee, views of the
Review Committee made in that behal f. This has been done. W
have perused the proceedings of the Review Conmittee dated
Decenber 24, 1985, stating

"The Review Committee considered the

report of the Screening Conmittee,
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forwarded to wus under Chairman CBEC s

note dated 18.12. 1985. The Revi ew

Conmittee considered the report and the

records and agr ees with t he

recomendation that Shri D.P. Arya and

Shri A K Pat nai k are fit to be

prematurely retired under FR 56(j)."

We have seen the naterial placed before the Screening
Conmittee, the Review Conmittee and the conpetent Authority
in the proceedings referred to hereinbefore. It is stated
that the departnent had given classification guidance for
cl assifying Dodecyl Benzene under Heading 17.10(1) as
agai nst Heading 38.01/19. The Coll ector of Custons, Bonbay,
had i ssued a Departnental Tariff Advice on the basis of the
mnutes of the Tariff  Conference held at Mngalore in
Sept enber, 1984 accordi ng to which Dodecyl Benzene was to be
cl assified under Heading 38.19. The Advice of the C CC
Nonenclature Directorate was mentioned in the Tariff Advice.
The date 'of this _advice is 28.12.1984 and the date of the
appel | at e decision bears dated 31.12.1984 which is very
close to the date of the advice. Even as |late as October
1985, Shri  Patnaik (the respondent herein) continued to
classify Dodecyl Benzena as before the issue of the Tariff
Advi ce. They concluded that by the wong classification, the
respondent had given benefit to a single party, nanely, Ms.
Raj esh & Sons of Bonbay al one to the tune of nore than Rs. 2

crores. Simlarly, in 32 appeals which the respondent has
di sposed of, he classified Saccharine to be cleared under
REP Li cence as "Electroplating Brightener", in spite of the

fact that the Inport. Policy in-condition No. 5 of Appendix
17 is clear that this cannot be done, as Sacchrine has been
specifically banned under Appendix 4, and an item all owed on
an REP Licence under Appendix 17 of the Policy should either
be one which has been specifically nanmed in that Appendix
whi ch, Saccharine was not, ‘or it should not be a banned
item which Saccharine was. On the basis of this material
they doubted the integrity of the respondent and had taken
decision to conpulsorily retire the officer from service.

It is contended by the counsel for the respondent that
he was not conmuni cated the instructions regarding the first
item It is also contended with regard to the second item
that he was entitled to dispose of the matter on nerits and
had taken judicial decision on the basis of the naterial
pl aced before himas an appellate authority and he was not
responsi bl e for the clearance of the goods.

W are not concerned wth the nerits inthe matter of
di sposal or manner  of di sposal of the appeals or
classification. W are concerned with regard to. the
integrity of the officer in the decision naking process.
When the authorities had material before them and considered
that material to be sufficient to doubt the integrity of the
officer, it is settled law that the authority conmpetent to
take the decision to compulsorily retire the officer can
forman opinion whether continuance of such officer is in
the public interest. It has gone into the conduct of the
officer and that his conduct in the manner of disposal of
the appeals as quasi judicial authority does enconpass into
m sconduct for taking disciplinary action

In S. CGovinda Menon v. Union of India & Anr. [AIR 1967
SC 1274], the appellant, an ICS officer was Comm ssi oner of
H ndu Religious and Charitable Endowrents. He disposed of
grant of |ease of the endowrent |ands contrary to the
statute. He was charged for nisconduct. He questioned the
show cause notice by filing a wit petition. Pending wit
petition, the enquiry officer submitted his report.
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Thereafter, he anended and wit of prohibition was sought.
The principal contention raised therein was that his order

was quasi judicial. Mathew, J. as he then was negatived the
contention while S. V. Pillai, J. accepted the contention
that quasi judicial decision having become final and

concl usive, the conduct of quasi judicial orders cannot be
the subject of an enquiry for msconduct. On reference,
Covi nda Menon, J. agreed with Justice Mathew and di sm ssed
the wit petition. Wien appeal was filed, this Court held
that al though the Conmissioner acted as an authority under
the H ndu Religious & Endowrent Acts and was not subject to
adm nistrative control of the Governnent as a master and

servant, still the proceeding for such acts can be
instituted against him if there is prima facie material to
show reckl essness or nisconduct on his part. It is not

necessary that the —appellant. should have comitted the
all eged act or omssion in the course of discharge of his
duties as a servant ~of the Governnent in order that it may
formthe 'subject matter of disciplinary proceedings. If the
act or ~omssionis such asto reflect on the reputation of
the officer or his integrity or good faith or devotion to
duty, there is no reason why disciplinary proceeding should
not be taken against  himfor that act or om ssion relating
to an activity in regard to which there is no actual master
and servant relationship. To put it differently, this Court
said that the test /s not whether the act or onission was
conmitted by the appellant in the course of his discharge of
his duties as servant of the Governnent. The test is whether
the act or om ssion has sone reasonabl e connection with the
nature and condition of his service or whether the act or
om ssion has cast any reflection upon the reputation of the
nmenber of the service for doubting integrity or devotion to
duty as a public servant.

In V.R Katarki v. State of Karnataka [C. A. No. 4392/ 86,
dated March 22, 1990], a Bench of this Court to which one of
us (K. Ramaswany, J.) was a nmenber, the appellant was
imputed with msconduct in fixing, in his capacity as Cvi
Judge at Bagl kot, "higher valuation than was |egitinate of
the lands." After conducting an enquiry and finding guilty
of m sconduct, he was dismssed from service which was
confirmed by the Hgh Court on judicial side. \Wen the
appeal had come up, this Court was requested not to go-into
the question of the valuation since that was subject matter
of an appeal in the High Court. This Court disposed of the
appeal holding thus: "W would like to - make a specia
mention of the position that even if the assessnent of
valuation is nodified or affirmed in an appeal as a part of
the judicial process, the conduct of the judicial officer
drawabl e from an overall picture of the matter woul d yet be
avail able to be | ooked into. "In appropriate cases it nmay be
opened to draw i nferences even fromjudicial acts". Thus the
appeal was dism ssed confirmng dism ssal fromservice. This
ratio was followed in Periyar and Pareekanni Rubbers Ltd. v.
State of Kerala [AIR 1990 SC 2192 at 2198] to which one of
us (K. Ranmaswany,J.) was a nenber, and this Court held that
"The rule of conduct spurned by this Court squarely put the
nail on the official act as a refuge to fix arbitrary and
unr easonabl e market val ue and the person concerned shall not
canoufl age the official act to a hidden conduct in the
function of fixing arbitrary or unreasonabl e conpensation to
the acquired | and."

It would thus be clear that an officer though perforns
official quasi judicial functions, his conduct in the
di scharge of the quasi judicial act or omission relates to
the activity in the course of the discharge of his duties as
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a servant of the Governnent and bears reasonable relation or
nexus with the nature and conduct of the service and when it
casts reflection wupon his reputation, integrity or devotion
to duty as a public servant, that would be squarely
referable to the conduct of the public servant amenable to
di sciplinary proceeding. Wwen it is a msconduct, the
conpetent authority is equally entitled to take a decision
whet her an officer has inpeccable integrity and absolute
devotion to duty for further continuation in service. The
conpetent authority would be free to consider the nateri al
particularly the |atest one, and forma bona fide decision
inthe public interest to compulsorily retire an officer
from service

Since the conpetent authorities at different |evels had
considered the material and ultinately had decided to
conpul sorily retire the respondent fromservice, it cannot
be said that it Jis an ~arbitrary decision. It is true that
pendi ng the proceedings the respondent has already retired
fromservice on attaining the age of superannuation, but
that woul'd not provide a ground nor to dispose of this
matter wi thout giving any finding on'the action taken by the
conpetent authority. Qherwise, in all cases it would cause
grave damage to public justice. The enpl oyee woul d get away
with it due to pending proceedings. Therefore, it needs to
be considered and decision rendered thereon whether the
action taken by the Governnment or the conpetent authority is
valid in law In  that perspective, ~nmere retirenment of the
of ficer by efflux of 'ti me pendi ng proceedi ngs would not be a
ground to close the matter.

The appeal is accordingly allowed and the order of the
Tribunal is set aside -and that of the appellant is upheld.
But in the circunstances w thout costs.




