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H ndu | aw Succession-Dancing girls of South India-Wether
dasi daughter excludes married daughters-Custom Nature of
evi dence necessary to prove cust om - Hi ndu | aw - Rul e
preferring maidens to married daughters, whether applies to
prostitute daughters.

HEADNOTE

The evidence on record did not establish the custom which
had been pl eaded, nanely that anong the community of dasis
940

(dancing girls) in South India a dasi daughter succeeded to
her nother in preference to the married daughters; and in
the absence of such custom succession to a dasi nust be
governed by the rule of propinquity of Hindu |lawas a rule
of justice, equity and good consci ence and dasi daughters
and married daughters would succeed to their nother’s
property in equal shares.

A rule that degraded relations are preferential” heirs to
undegraded ones cannot be evol ved nerely on | ogical ~ grounds
the existence of such a rule can only be justified on the
basi s of established custom

Cust om cannot be extended by analogy. It nust be establish-
ed i nductively, not deductively, and it cannot be
established by a priori nethods. It cannot be a matter of

nere theory but nust always be a matter of fact and one
cust om cannot be deduced from anot her

Shannugat hammal  v.  CGomathi Ammal (6 ML.J. 861), distin-
gui shed. Narasanna v. Gangu (I.L.R 13 Vad. 133),
Subbaratna Madali v. Bal akrishna Naidu (33 ML.J. 207),
Subbaraya Pillai v. Ramaswam Pillai (l1.L.R 23 Mad. 171),
Bal asundaram V. Kamakshi Ammal (71 ML.J. 785), and Abdul
Husein Khan v. Soma Dero (I.L.R 45 Cal. 450: P.C.) referred
to.

The rule of Hindu |aw by which a maiden is a preferentia
heir to her married sisters does not apply to daughters who
are adnittedly nmarried to an idol and lead a life of
prostitution.

Tara v. Krishna (1.L.R 31 Bom 495) referred to.
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JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 105 of 1952.
Appeal from the Judgment and Decree dated the 16t h
Septenber, 1949, of the H gh Court of Judicature at Madras
(Subba Rao and Chandra Reddi JJ.) in Appeal No. 162 of 1946
arising out of Judgnent and Decree dated the 30th Novenber
1945 of the Court of the Subordinate Judge of Tanjore in
Oiginal Suit No. 34 of 1945.

S. Ramachandra lyer, for the appellant.

T. R Srinivasan, for the respondents.

1953. February 27. The Judgnment of the Court was delivered
by

MAHAJAN J. - One Thangat hammal who was a dasi (dancing girl)
lived in the Tanjore district in Madras State and died
possessed of sonme properties. She left her surviving three
daught ers, Saraswathi, Jagadanbal and Meenanbal. Jagadanbal
filed the suit out of which
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this appeal arises against her sisters for partition of the
novabl e and i mmovabl e properties set out in the plaint and
for allotnment of a third share to her therein. She alleged
that her nmother was married to one Thyagaraja Pillai, that
the properties in suit were the stridhanam properties of her
nother who died intestate on 26th July, 1943, and that
according to the law or custom of the comrunity to which the
parties bel onged she and her sisters were entitled to share
equal |y the properties of her nother

Saraswat hi Ammal, the 1st defendant contested the suit. She
pl eaded that her nother was not a nmarried woman but a das

who followed her hereditary occupation and was attached to
Shri  Saranatha Perunal tenple at Tiruchurai in the | Tanjore
district, that of the three daughters the plaintiff and the
2nd defendant narried and lived with their husbands, while
she (1st defendant) was duly initiated as a dasi in/'the said
templ e and renai ned unmarried and that according to the |aw
and custom of the conmunity, the nother’'s property devol ved
solely on her to the exclusion of the plaintiff and the 2nd
def endant. The 2nd defendant supported the 1st defendant’s
case. The material issue in the suit was issue No. 1 which
was in these terms:-

" Wiwo is the proper heir of Thangathamral. Whet her
according to customas set tip by the plaintiff, all the
daughters are heirs, or according to the custom put - forward
by the 1st defendant, -the unmarried daughters ~alone are
entitled to inherit."

The Subordinate Judge disnmissed the suit holding /that
Thangat hanmal was a dasi and not a married wonan, that
according to the customof the dasi comunity “in South
India, a dasi daughter is regarded as a nearer heir to the
nmother than a married daughter and that the 1st defendant
was entitled to remain in possession of the suit properties.
Agai nst this decision an appeal was taken to the Hi gh Court.
The High Court reversed the decree of the Subordinate Judge
and held that the custom pl eaded by the 1st defendant
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was not proved and that the rule of propinquity of H ndu | aw
as a rule of justice, equity and good consci ence, governed
the succession and the married and dasi daughters were
equally entitled to the inheritance. It was further held
that a dasi daughter was not in the status of a naiden or
unmarri ed daughter for purposes of succession to stridhanam
property. Leave to appeal to the Suprene Court was granted
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under article 133 of the Constitution.
After bearing the | earned counsel for the appellant, we fee
no hesitation in concurring with the decision of the Hi gh

Court. It was contended that the Hi gh Court was in error in
holding that the customset up by the defendant was not
proved. To prove the customthat a dasi daughter was a

preferential heir and excluded her married sisters reliance
was pl aced on, the evidence of sone nmenbers of the conmunity
and reference was al so nade to certain instancese same kind
of evidence was led by the plaintiff support of her case.
The evidence of both the parties on the the issue of custom
is of an unsatisfactory and inconclusive character and from
it no inference can be drawn of the existence of a wuniform
certain and ancient customprevailing in the community on
this point.

Qut of the defendant’s witnesses, the first Wi t ness,
Raj agopal Pillai, deposed that his wife was the daughter of
dasi Kamakshi who had six daughters of whom three were
married and three were dasis, that on Kanakshi’s death, her
dasi daughters alone would take the inheritance and that his
wi fe, would be excluded. ~This statenent does not hurt him
in any way as his wife will not be bound by what be m ght
state. His bald assertion about the customin the comunity
is not of much value. He does not disclose any source of
his information. /In cross-exanm nation he admtted that he
did not know a single specific instance where such a custom
was enforced . The second witness on the point is the first
def endant. She stated that one Tulasi’s sister Mngal am got

no share in her nother Ammani’'s -~ properties. In cross-
exam nation it was admtted that Mangal am died about fort
years ago
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i.e., some tinme before the defendant was born. She. could
therefore have no personal know edge about Ammani’ s
i nst ance. No witten record of that inheritance is

forthcom ng. Mangal ans son Govi ndaswam Pillai appeared as
D W 3. He deposed that Mangalanis nother Ammani had
di vided her properties between her dasi daughters in her
lifetime. The instance therefore is not an i nstance
concerning succession and cannot be treated as relevant in
this enquiry. The 1st defendant further deposed to an
instance in Srirangam when succession opened out on- the
death of dasi Chellappa. It was said that her property was
taken by her dasi daughter Visalakshi to the exclusion of
her married daughters Marakatham and Rukmini and that the
assets were worth a | akh of rupees. One woul d have expected
some witten docunents about that sucession if it took place
in the manner deposed to. |In the absence of ‘any evidence
fromthe descendants of Chellappa and in the absence of any
docunent ary evidence regarding that succession it is
difficult to place any reliance on this so-called “instance.
Def endant No. | stated that her know edge of it was only
from hearsay, and the requirenments of section 32 of the
Evi dence Act not being fulfilled, her evidence on this point
cannot be treated as adm ssible. The third witness, about
whom ref erence has al ready been nade, apart from deposing as
to Mangal anis instance al so deposed about the instance of

dasi Meenakshi. Her daughter Jeevaratnamis married to the
wi tness. He said that Meenakshi’s dasi daughters inherited
her property and that his wife was excluded. The only

property alleged to belong to Meenakshi was a house, the
val ue of which is not known. The succession is said to have
occurred over twenty years ago. None of the daughters of
Meenakshi  have been exami ned as witnesses in the case, to
enable the court to find out the details about it and nerely
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on the statement of this witness the instance cannot be held
proved. The fourth witness for the defendant is her non-

contesting sister. She said nothing on the on the question
of custom She, however, stated

944
that she was not entitled to a share in the assets of her
not her. When asked why she was nmaking that statenment, she

said that she was saying so because her husband and sone.
el ders (whose nanes were. not disclosed) had told her so.
Evi dence of this character on the question of custom cannot
be seriously consi der ed. Venugopal Pill ai is t he
fifth,witness for the defendant. He is the husband of the
second defendant. H's evidence regarding the instance of
Chel | appa is purely, hearsay. He deposed that he had | earnt
that a dasi’s married daughter is not entitled to claim a
share as she is not her heir in the presence of a das
daughter and therfore he'told his wife not to claima share.
He did not disclose the source of his information. Janak
Ammal , | the sixth witness, is a dasi. She deposed that she
has five daughters of whomtwo are narried, one is a das
and the —other two are young girls and that according to
their caste custom her properties on her death woul d devol ve
on her dasi daughters and that the married daughters nust
remain content with the presents given at their marriage.
In cross-exam nation ‘she admtted that she was deposing
about the <caste customnot fromany specific instance in
which the custom was observed but at the request of the
def endant, and that she bad heard of ‘this custom from her
el ders whose nanes 'she did not disclose. She further
admtted that she had an uncle Iiving but she did not even
ask himabout the custom The witness, it appears, knows
not hi ng about the customand is giving evidence inorder to
oblige the defendant. The next witness 'Who gave evidence
on the issue is D. W 8, Kanal at hanmal, a dasi. Her nother
was also a dasi. She deposed that her nother’'s properties
wer e divided between her and her other dasi sister and Anba,
her third sister, who was narried, was not given a share.
In cross-exam nation she adnmitted that Anmba never asked for
a share. Neither was Anba produced, nor any witten runici-
pal records showi ng that the witness actually-inherited the
property of her nother to the exclusion of Anba. It is
difficult to hold this incident proved nmerely on the
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vague testinony of this witness. Pappathi Anmal, the next
witness in the case, is also a dasi. She deposed that her
father’s nother’'s property devolved on her two das
daughters on her death and that there was no married
daughter in existence. This- evidence is of a neutra
character and is not of nuch use on the question of custom
pleaded in the case. Apart fromasserting that in this
conmunity dasi’s property devol ves on her death only on the
dasi daughters to the exclusion of married daughters, she
cited the instance of Chellappa, a dasi of Srirangam It
was elicited in cross exam nation that Chellappa left a
house and | anded properties. No explanation is forthcom ng
why docunmentary evidence of revenue records about this
i nstance has been withheld. Oral evidences as to instances
whi ch can be proved by docunentary evidence cannot safely be
relied upon to establish custom when no satisfactory
explanation for wthholding the best kind of evidence is

gi ven. The last witness in the case is Rajamani Amml,
anot her dasi who does service in Sri Ranganat haswam tenple
She also referred to the instance of Chellappa. She said

that her jewels which were worth Rs. 1,000 woul d pass on her
death to her dasi daughter. She went to the length of
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saying that if a dasi |eaves an only child who is a nmarried
worman, even then her properties will pass to a next heir
such as a cousin and not a married daughter. This is al
the evidence |l ed by the defendant to prove custom On this
nmeagre and unsatisfactory material we cannot hold that the
custom pl eaded is proved. The opinion evidence is not of a
convincing character and evidence as to specific instances
in support of the customis really nil

Qur attention was also drawn to a decision of the Mdras
H gh Court in Shanmugat hanmal v. Gomathi Ammal (1) In that
case the plaintiff, a nenber of the dasi conmmunity, clainmed
to succeed to her deceased maternal aunt and pleaded that
the three surviving sisters of the deceased who were
i npl eded as defendants were not entitled to inherit because
one of them

(1) 67 ML.J. 861.

122
946
had been adopted by another dancing girl and the other two
had beconme narried. The issue raised in the case was

whet her the custom set up by the plaintiff that anong
dancing wonen married wonen-are excluded by a woman who
continues to be’ a dasi is true, valid and enforceable.
Certain dasis gave evidence in support of the custom No
evi dence whatever 'was given to the contrary and the custom
pl eaded was held proved in the circunstances of that case.
Enphasis was laid on the circunmstance that there was no evi-
dence what soever against the plaintiff and defendants 2 and
3 who denied the existence of the customin their witten
statements did not venture to deny it on oath in the wtness
box. The dasi comunity concerned in that case was a snal
one consisting originally of twenty houses of which only
seven or eight were then in existence and in that situation
it was said that the custom m ght well be one that was well
recogni zed and so much a part of the consciousness of the
conmmunity, that any dispute like the present dispute anobngst
so small a body of wonen would be an extrenely rare
occurrence and therefore inmpossible of proof and ‘that the
plaintiff «could not reasonably be expected to search the
presidency for witnesses to speak to sone simlar dispute in
ot her pl aces. In our opinion, that decision does not
furnish a good judicial instance in respect of the custom
pl eaded in the present case. There is no evidence that the
custons of that small community of dasis are applicable to
the comunity of dasis in the present case which form a
consi derabl e conmunity in this district. Moreover, the case
was decided on the peculiar circunstances of that case on
very neagre materials and did not lay down any genera
custom of dasis on this point.

It is unnecessary to examine the plaintiff’'s evidence in

detail. Suffice it to say that it is nore than sufficient
to rebut the evidence led by the defendant and it
neutralizes its effect, if any. |In the absence of proof of

exi stence of a custom governing succession the decision  of
the case has to rest on the rules of justice, equity -and
good consci ence because adnmittedly no
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clear text of Hindu law applies to such a case. The High
Court thought that the just rule to apply was one of
propinquity to the case, according to which the married and
dasi daughters would take the nmother’s property in equa
shares. No exception can be taken to this finding given by
the Hi gh Court. No other rule was suggested to us | eading
to a contrary result.

It was argued that the dasis have a distinct status in Hi ndu
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society and, that a rule has been evolved by judicia
deci sions under which the state of degradation by itself
furnishes a rule of preference in a conpetition -between
dasi daughters and nmarried daughters. The juidicia
decisions referred to concern the comunity of prostitutes
and the rule evolved concerning them has been abrogated by

| ater decisions. It was contended that though the said rule
had been abrogated and was no, |onger applicable to that
conmunity concerning which it was evolved, it should by

analogy be applied to cases of succession to dasi s.
Narasanna v. Qangu(l) was the first case cited. There, an
adopted niece of a prostitute dancing girl was preferred to

a brother remmining in caste. It was said that the |ega
rel ation between a prostitute dancing girl and her
undegraded rel ations remaining in caste becones severed and
they are therefore not entitled to inherit the estate. In

Subbaratna Mudali v. Balakri shnaswam Naidu(2), the next,
case cited, the facts were that a deceased woman Pal an
i nherited the property in dispute fromher nother Nagu, who
i nherited it from her nother Mttai who again inherited it
from her father Arunachalam Arunachal am had two brothers
Ramaswam and Mat hur but ham and the question in that case was
whet her  Mat hur but hani's daughter Seethai or Ramaswam ’ s
daughter’s son Marudanuthu Mudali was the heir of Pal ani
The |learned judges held that Mathurbuthams daughter was
preferential heir to Ramaswam 's daughter’s son. It was
poi nted out that the rule of preference based on degradation
was no |longer good law. It was, however,

(1) I.L.R 13 Muad. 133.

(2) 33 ML.J. 207.
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added that in cases of dancing girls the law renmmined as it
was before. Qur attention was also drawn to certain

observations in Subbaraya Pillai v. Ramaswam Pillai(1l) at
page 177, and to the decision_ in Bal asundaram v. Kanmaksh

Ammal (2). In the former case the l'earned Judges rejected
the broad proposition that Degradation of a wonan in
consequence of her unchastity entails in the eye of the |I|aw
cessation of the tie of kindred between her and the nmenbers
of her natural family and al so between her and the menbers
of her husband’s famly. W think that decision on this
point is sound in |aw. Degradation of a worman does not - and
cannot sever the ties of blood and succession is nore often
than not deternmined by ties of blood than by the noral

character of the heir.

In Bal asundaram v. Kamakshi Ammal (2) it was held that the
property acquired by the nother had been acquired by her as
a married wonan and notw t hst andi ng her llapse into
unchastity, it devol ved on her daughters clothed 'wth
the ordinary character of property acquired by ~a /Hi ndu
fermal e, that is to say, the daughters took a |life estate in
it.

The |learned counsel attenpted to persuade us to hold the
custom pl eaded proved by the assistance of decisions given
in anal ogous cases and by applying the principles of the
rules said to have been, enunciated in some of them Those
cases were decided on their owmn facts and in sone of them a
rule was enunciated that degraded people are a class by
thenselves and their degraded relations are preferentia

heirs to the undegraded ones. As already said, we cannot
subscribe to the view that any such rule can be evolved
nerely on logical grounds. |Its existence can only be
justified on the basis of established custom No
trustworthy evidence has been led in this case to establish
that the daughters of a dasi by marriage |ose their right of
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inheritance and forma separate comunity. The correct
approach to a case where a party seeks to prove a custom is
the one pointed out by their Lordships of the

(1) I.L.R 23 Mud. 171

(2) 71 ML.J. 785.
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Privy Council in Abdul Hussein Khan v. Soma Dero(1l). It was
there said that it is incunmbent on a party setting up a
customto allege and prove the custom on which he relies and
it is not any theory of customor deductions from other
custonms which can be made a rul e of decision but only any
custom applicable to the parties concerned that can be the
rule of decision in a particular case. It is well settled
that custom cannot be extended by anal ogy. It nust be
est abi shed inductively, not deductively and it cannot be
established by a priori nmethods. Theory and custom are
antitheses, custom cannot be a matter of nere theory but
must always be a matter of fact and one custom cannot be
deduced from another. A comunity living in one particular
di strict 'may have evolved a particular custombut from that
it does —not followthat the conmunity living in another
district is necessarily follow ng the sanme-custom

The last point taken by the | earned counsel was that under
H ndu l|aw the 1st ‘defendant as a nmaiden was entitled to

preference over her married sisters. Defendant No. | was
admttedly narried to the idol and she has been on her own
show. living a |life of prostitution. The text of the
M takshara dealing wth the case of ‘a virgin can. not be
applied to her case. [Vide Tara v. Krishna(l)]. It is

i nconcei vabl e that when the sages |aid down the principle of
preference concerning unmarried daughters they  would have
intended to include a prostitute within the anmbit of that
t ext.

For the reasons given above we see no force in this ‘appea
and it is dismssed with costs.

Appeal dism ssed,

Agent for appellant: S. Subranmani am

Agent for respondent No. | : M S. K Aiyangar
(1) I.L.R 45 Cal. 450 (P.C.) (2) I.L. R 31 Bom 495,
123

950




