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ACT:

Inam grant Presunption of |ost grant Wien arises Wether
grant is of nelwaramonly or land itself Construction of
grant-Suit for ejectnent Ri ghts of archakas.

HEADNOTE:

Though a presunption of an origin in sone |awful title may
in certain circunstances be nade to support possessory
rights long and quietly enjoyed where no actual proof of
title is forthcomi ng, that presunption cannot be nade where
there is sufficient evidence and convincing proof ' of the
nature of the grant and of the persons to whomit was nade.
In the case of an inamgrant, the nere fact that the anount
shown in the In am Regi ster as the assessnment was the sane
as the amount shown in the Inam Statenment under the ~headi ng
"income fromthe inam' does not lead to an inference that
the grant conprised only the nmelvaramrights and not the
land itself.

Though in a proceeding for framng a schene relating to a
temple it nmay be permissible to take into account the
claims, nmoral though not |egal, of the archakas and to rmake
sorme provi si on to pr ot ect their i nterest, such
consi derations are out of place in a suit for ejectment of
the archakas on proof of title, especially when they set up
an adverse title and deny the title of the tenple.

[On the facts their Lordships held (i) that there was ' clear
evidence that the inamgrant in question was nmade by the
grantor in favour of the tenple and that in the face of this
definite evidence as to the nature of the grant no
presunption of a lost grant can be nmade in favour of the
archakas of the tenple; and (ii) that the grant was of the
land itself and not of nelvaramrights only.]

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Givil Appeal No. 121 of 1951
Appeal from the Judgnment and Decree dated 15th Decenber
1948, of the High Court of Judicature at Madras (Subba Rao
and Pancha, Pakesa Ayyar JJ.) in Appeal No. 474 of 1945
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arising out of the Judgment and Decree dated 3 1 st July,

1945,, of the Court of the Subordinate Judge of Tenali in

Oiginal Suit No, 24 of 1944.

130

1002

M C. Setalvad, Attorney-Ceneral for India, (N Subrahmanyam

and K. R Chowdhury, with hin) for the appellants. K
Kri shnaswany Ai yangar (M Seshachal apathi, with him for
the respondents.

1953. February 26. The Judgment of the Court was delivered
by

DAS J.-This appeal arises out of a suit for recovery of
possession of certain inmovable properties neasuring about
93 acres and 33 cents which are nmore fully and particularly
set out and describedin Schedule Ato the plaint. That
suit was instituted by Konduru Venkatapayya, respondent No.
1, in his capacity as the Executive Oficer appointed by the
CGovernment. on the 15th July, 1942, in respect of Sri
Somasekharaswam Tenple at Kotipalle, ham et of Donepudi, a
temple notified on the 26th OCctober, 1939, under the
provi sions_ of Chapter VLA of the WMdras H ndu Religious
Endownents Act (Act 11 of 1927). The suit was instituted in
forma pauperis. The claimfor ejectnent of the defendants
was founded on the allegation that the properties bel onged
to the tenple, having been given to it by an Inam grant nade
in 1770 A.D. by Janganna Rao, the then Zanindar of Rachur
that the defendants | to 16 and their predecessors were
Archakas rendering Nitya Nai vedya Deeparadhana services and
as such were in possession of the properties for and on
behal f of the tenple and that defendants 17 to 43 were the
| essees under the Archakas and that the defendants | to 16
were wongfully claimng the properties-as their own and the
ot her defendants clainmed to be in possession of portions of
the properties as their |essees. ~The plaintiff instituted
this suit after having given registered notice to the
def endants to make over possession of the suit properties to
the plaintiff as the Executive Oficer of the tenple but the
def endants were still continuing in such possession in spite
of such notice. The defendants filed witten  statenents
rai sing various contentions
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and issues to which it is not necessary nowto refer. The
| earned Subordinate Judge by his judgnent dated the 3lst
July, 1945, decreed the plaintiff's suit. Sone~ of the

defendants preferred an appeal to the Hi gh Court but the
H gh Court dismissed the sane. Those defendants obtained
| eave of the High Court to appeal to the Federal Court and
that appeal has now come up for hearing before us.

The only two points which were raised before us, as before
the Hi gh Court, are (1) whether the Inamgrant was made in
favour of the tenple or whether the grant was nmade'in favour
of the Archakas burdened with the duties of service, and (2)
what right did the grant confer on the grantee-whether it
was a grant of the land itself or only of the nelvaram
interest in the properties.

Re |.---1t is urged by the | earned Attorney-General that as
t he defendants and their predecessors have been in
possession of the properties fromancient tines it should be
presuned that their possession originated in some |awu

title conferred on them In short, the contention, founded
on several judicial decisions, is that the principle of a
lost grant should be applied in this case in favour of the
Archakas who have been in quiet possession for over a
century and a half. There is no doubt, on the authorities,
that a presunption of an origin in sone lawful title may in

S.
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certain circunstances be nade to support possessory rights
long and quietly enjoyed where no actual proof of title is
forthcoming but it is equally well established that that
presunption cannot be wmade where there is sufficient
evi dence and convi nci ng proof of the nature of the grant and
the persons to whomit was made. It is true that the
original grant is not forthcomng but turning to the
evidence we find two docunments which appear to us to be
deci sive on the question of title. The first one is Exhibit
P/ 3, a copy of the relevant entries in the | nam Regi ster of
1860. This Inam Regi ster was prepared after enquiries made
by the I nam Deputy Col |l ector and the statenments furnished at
that time by the then Archakas were taken into consideration
for
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preparing the register. The copy of the statenent filed by
the then Archakas before the Inam Deputy Collector was
exhibited in this case as Exhibit D)3. |In the |Inam Register
( Ex. P/ 3) under the several colums grouped under the
general heading " Class extent and value of Inam" this |Inam
is classifiedin colum 2 as Devadayam In colum 3 are set

out the survey nunbers together with the word Dry’
indicating the nature of the land conprised wthin the
survey nunbers. The areas are set out'in colum 5. The

heading of colum 7 is where no survey has been nade and
no assessnent fixed by Governnent, the cess paid by the ryot
to the Inandar, or the average assessnment of simlar
Government | and should be entered in colum (7) ". Under
this heading are set out the anmounts of respective
assessnments against the three survey nunbers totalling Rs.
198139. W then pass on the next group of col umms under the
general heading " Description, tenure and  docunents in
support of the Inam". Under columm 8 ’'description of |nam

'"is entered the remark " For the support of a Pagoda. Now
kept up ". The entry in colum 9 shows that the I|nam was
free of tax, i.e., sarvadunbala. ~Under colum 10 headed

"Hereditary, unconditional for Life only or for two /or nore
lives is mentioned ' Pernanent The nane of the grantor
as stated in colum 1 1 is Janganna Rao and the year of
grant is fasli 1179, A D. 1770. In columm 13 the nane of
the tenple is set out as the original grantee. The name of
the tenple and the |ocation of the tenple are also set ~ out
under columms 16 and 17. Turning now to the statenment Ex.
Y3 caused to be witten and filed by the then Archakas
during t he Inam | nquiry hel d in 1859- 60 Sree
Somasekharaswam Varu is given as the nane of the | nandar
and the present enjoyer. The name of the tenple is al so set
out under colums 3,5,6 and 12. Under the heading " Income
derived fromthe Inamwhether it is sarvadunbala or jodi. |f
jodi the anmbunt" in colum 13 is stated " sarvadunbala | nam
Cist according to the rate prevailing in the neighbouring
fields Rs. 26631." This statenent (Ex. D/ 3) bears
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the signature of the Karnanms and the witnesses. it wll be
noticed that neither in the Inam Register Ex. P/3 nor in-the
statement Ex. D/3 is there any nention of the Archakas as
the grantee or for the matter of that, having any the |east
-interest, personal or otherw se, in the subject-matter of
the Inam grant. The two exhibits quite clearly indicate
that the Inamgrant was nade in favour of the tenmple by the
gurant or and that in the face of this definite evidence and
proof of the nature of the grant, no presunption of a |ost
grant can be nmade in favour of the Archakas. W, therefore,
in agreement with the H gh Court, hold that the deity was
the grantee and the first question raised before us nust be
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answer ed agai nst the appell ants.
Re 2.-The learned Attorney-Ceneral next contends that,
assumng that the Inamgrant was nade in favour of the

temple, it was only a grant of nelvaraminterest and that
the Archakas who have the kudivaram rights cannot be
ej ect ed. He relies strongly on an unreported judgnment of

the WMadras Hi gh Court in Appeal No. 213 of 1942 (The Board
of Commi ssioners for the H ndu Religi ous Endownents, Madras
v. Parasaram Veer araghavacharyul u and ot hers) where it was
hel d: - -

"The records of the Inamsettlenent really contain only one
clear indication as to the precise extent of this grant.
The statenent at the Inamlnquiry, Exhibit V, upon which the
decision of the |[|nam Conmi ssioner was presunmably based

contains a colum headed " Incone realised from the |nam
sarvadunbala " and in that colum we find the entry "Rs. 14
sar vadunbal a". On its face this entry seems to show that

the incone of the Inamwas Rs. 14 free fromall charges. W
find, however, fromthe I nam Register, Exhibit IV, that the
assessment of the Inamon the basis of the enjoynent of 16-
97 acres-is also Rs. 14. “This seens to indicate that the
extent of the Inamwas the ampunt of the assessnent.

* * * * *
It seens, therefore, that the decision nmust rest on the
recital in Exhibit V that the inconme of the |Inam
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consists of Rs. 14, read along with the recital in Exhibit
TV that the assessnent on the | and also cones to Rs. 14. On
these materials we confirmthe findings of the |[earned
District Judge, although we do not accept his reasoning, and
hold that the grant is a grant of nelvaramonly.”

The facts of that case appear to us to be different from
those in the present case. The Archakas in. that case were
found to have the kudivaramrights from before the |nam
grant was nmade. In the copies of the 1nam Register and | nam
Statenment filed in that case the Archakas were shown as the
grantees and the present enjoyers of the Inamgrant ‘and the
amount shown wunder the heading in colum 2 of “the Inam
regi ster as the assessnment was the same as the anmount ~ shown
under colum 3 of the Inam Statenent under the  heading
"Income derived from Inam'. |In the case before us the
Archakas are nowhere mentioned in either Exhibit P/3 or in
Exhibit D)3, there is no evidence that they had any title to
kudi varamrights and finally the anount of assessnent shown
under colum 7 of the Inamregister, Exhibit P/3, is Rs.
198139, whereas the amount shown as incone derived from the
Inam as shown in colum 13 of the Inam Statement, Exhibit
D)3, is Rs. 26631. Apart fromthese points of |(distinction
the decision relied on by the I|earned Attorney-Genera
appears to us to be of doubtful authority. As will appear
fromthe passages quoted above, the decision rested  nmainly,
if not entirely, on the fact that the anobunt of assessnent
and the ampunt of inconme were the same and the conclusion
was drawn that the Inamgrant conprised only of the revenue
assessment, i.e., of nelvaramrights. W are unable to
follow the reasoning. Wether the Inamconprised the |and
itself, that is to say, both nmelvaram and kudi varam rights
or only the melvaramrights, the entries had to be made in
the Inam Register in the same formand even in the case of
the grant of the land itself conprising both the rights the
amount of assessment had to be set out under colum 7 of the
I nam Regi ster for it is not
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suggested that a different formhad to be used where the
grant conprised both the rights. It follows, therefore,
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that no inference that the Inam -grant conprised only
nel varam rights can be inferred fromthe fact that under
colum 7 only the anount of assessment is set out, and,
therefore, the reasoning on which the decision relied on by
the | earned Attorney-CGeneral was founded cannot be supported
as correct. Indeed, that decision has been dissented from
by another Bench of the Madras Hi gh Court in Yel ananchil
Venkatadri & another v. Vedantam Seshacharyulu and others
(1). In the present case the High Court was, in our
opinion, clearly right in preferring the last nentioned
decision to the unreported deci sion nentioned above. Having
regard to the different entries under the different columms
in Exhibit P/3 and Exhibit D)3 there is no escape from the
position that this Inamgrant in favour of the tenple
conpri sed both the interests .in the | and.

An argument was sought to be raised by the | earned Attorney-
CGeneral that the grantor Janganna Rao was only the Coll ector
of the revenue and as such coul d not grant nore than what he
had got. Reference was made to the Kistna District Mnua
by Gordon Mackenzie but it appeared that the person therein
nmenti oned was not the same grantor as we are concerned wth
in this case and the point was not pursued and nothing
further need be said about it.

Finally, the |earned Attorney-GCGeneral submits that these
Ar chakas who were rendering services faithfully from
generation to generation fromancient tines should not, in
equity, be ejected fromthe entirelands and that they
should be allowed to remain in possession of the lands and
be permitted to appropriate to thenselves the expenses of
the services and a reasonabl e remuneration and the rest of
the income should be nmde over to the tenple as its
property. Reference was made to two unreported decisi ons of
the Madras High Court in Appeal No. 218 of 1946

(1) AIl.R 1948 Mad. 72,
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Dandi bhotla Kutunmba Sastrulu v. Kontharapu Venkatal i ngam
and in Appeal No. 709 of 1944, Buddu Satyanarayana v. Dasari
But chayya, Executi ve Oficer of the Tenple of Sr
Mal | eswar aswani Varu, China Pulivaram |n a proceeding for
the framng of a schene relating to a tenple it may be
perm ssible to take into account the clainms, nmoral if not
legal, of the Archakas and to make some provision for
protecting their rights, but those considerati ons appear to
us to be entirely out of place in a suit for ejectnent  on
proof of title. |If the two decisions |ay down, as it is
contended they do, that the principles which may  have a
bearing on a proceeding for framng of a schenme or for
enforcing the schene that is framed may be applied to a case
of the kind we have now before us it will be difficult’/ for
us to wuphold themeither on authority or on principle.
Further what is the conduct of the Archakas defendants
appearing on the record of this case ? Although they are
Archakas they actually asserted an adverse right in the face
of the honest adm ssion of their predecessors in title, made
in the Inam statement Exhibit D-3. Such conduct cannot but
be regarded as disentitling themfrom any claimfounded on
equity. The expl anation put forward for the first tinme in
paragraph 7 of their present statenent of case filed in this
Court explaining the absence of a claimto the property by
their predecessors at the tine of the InamlInquiry nanely,
respect for the deity enjoined by Agama Shastra is not at
all  convincing. Further, the giving of such equitable
relief nmust depend on questions of fact, nanmely, the incone
of the property, the reasonabl e expenses and remruneration
for the services, the amounts appropriated by themall this
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time and so forth which have not been investigated into in
this case, because, no doubt, this question of equitable
relief has been put forward as a last resort after having
lost their battle. W do not think in the circunstances of
the case any indul gence should be shown to the Archakas even
if it were permssible for the Court ina suit of this
description to give such relief.
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The result, therefore, is that this appeal nust fail and is
accordingly dismssed with costs.

Appeal dism ssed.

Agent for appellant: S. Subranani am

Agent for respondent: M S. K Aiyangar.




