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ORDER
Thi s appeal by special |eave arises fromthe judgnment

of the H gh Court at Bonbay in Special Cvil Application
No. 277 of 1972 dated 8th September, 1977. The respondent -
landlord filed Civil Suit No.10/68 in the Court of G vi
Judge, J.D. at Akkal kot. Since the- appellant raised plea of
oral tenancy for the year 1968-69, the Cvil Court referred
the issue : "Does the defendant prove tenancy over the suit
| and t hereon?" to the Tehsildar who in his proceedi ngs held
that in respect of Survey No.3 to the extent of 16 acres 26
GQunt has situated in Mrajgi vill'age bel ongs to the
respondent and the appellant had not proved oral tenancy.
Thereon, the appellant carried the matter in appeal to the
Speci al Deputy Collector, Tenancy Appeals, Shol apur, who
held that oral tenancy was established. Even otherw se, the
appel lant is a deened tenant under s.4 of the Bonmbay Tenancy
and Agricultural Land Act, 1948 (for short, ‘Tenancy Act").
On revision, WMharashtra Revenue Tribunal, Pune, confirmed
the findings. Awit Petition was filed under Article 227 of
the Constitution.

The learned Single Judge of the H gh Court, while
hol ding that since the issue referred to the Tribunal under
the Tenancy Act is only the contractual tenancy for the year
1968- 69, the Tribunals could not have gone into the question
of deemnmed tenancy under s.4. On the question of tenancy, the
Hi gh Court cane to the conclusion that the oral tenancy has
not been proved on the grounds that the entries in the
revenue records for the year 1968-69 were nade w thout
notice to the landlord. Wen the parties were |litigating
their rights, it cannot be said that the |andlord had agreed
for creating oral tenancy in favour of the appellant. Thus
on that prem se, reversed the orders of the Tribunals bel ow,
accepted the finding of the Tehsildar and referred the
matter to the Gvil Court for decision according to the
finding of the Tehsildar. Thus, this appeal
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The only question that arises for consideration is
whether the appellant is in lawful possession of the
property. Admittedly, thereis no witten |ease granted in
favour of the appellant. He claimed that the |andl ord had
agreed for an oral |ease for the year 1968-69. The adnmitted
facts are that the landlord was a m nor and was prosecuting
his studies and his maternal uncle was |ooking after the
properties. The suit property was subject of hypothecation
and the nortgagee had inducted one Somanna who renained in
possession and cultivated the land till 1964-65. Thereafter,
the maternal uncle of the respondent clainmed to have been in
possession and cultivated the |and. The questi on whet her who
cultivated the Iland upto  year 1967-68 1is not material for
the reason that the appellant is not laying any claimfor
that period. In view of the admtted position that the
respondent is the owner and, being minor, his maternal uncle
nmust be deened in l'aw to be in possession

The only material question is whether the appellant had
any tenancy rightsin respect of the land in question? H's
claimis that he canme into possessi on under the oral tenancy
for 1968-69. That was denied by the maternal uncle who was
exam ned on behalf of the respondent-landlord. It is true
that one w tness was exam ned on behal f of the appellant and
that evidence was believed by the Appellate Authority, and
the Revisional Authority did not disturb that finding. But
the Revisional Authority primarily proceeded on the finding
that the appellant is a deened tenant.  The question
therefore, is whether the ingredients of s.4 of the Tenancy
Act are satisfied. Section 4 reads thus:

"A person lawfully cultivating any |and

bel onging to another person shall be

deened to be a tenant if such land is

not culltivated personally by the owner

and if such person is not----"

The other <criteria as enunerated in clauses (a), (b)
and (c) and the Explanation re not relevant for the purpose
of this case.

The question springing for consideration is whether the
appel lant has lawfully cultivated the land for the vyear
1968-69? The admitted position is that the respondent filed
the suit for injunction on January 20, 1969 and ad-interim
injunction was issued on January 21, 1969. The appell ant
i ssued notice on January 22, 1969 claining oral tenancy. In
ot her words, the appellant had raised his claim for the
first time, after the landlord had filed the  suit: The
appel l ant could have got |awful possession over the |ands,
if there woul d have been an agreenent with the I andl ord, and
pursuant thereto the landlord inducted the tenant in
possession for beneficial enjoynent of the demi sed l'and on
paynment of premumor rent etc., or there would have been
acqui escence of the landlord, for the tenant continuing to
possess by accepting the rent. Since the claim of the
appel l ant that he came into possession in the year 1968-69
under oral |ease was not conclusively accepted and there is
no proof that the landlord had accepted any rent, the
appellant is a trespasser on the land. The suit was filed
for injunction against the appellant. The burden is on the
appellant to establish his |awful possession. Except the
oral tenancy, no other evidence was brought on record.
Entries in the revenue records cannot establish |awfu
possessi on, when, admttedly, no notice was given to the
respondent before nmaki ng t hose entries. The ot her
circunstance is paynent of land revenue to the Governnent
through Talatti (village servant). For the paynent thereof
al so, there is no notice or acqui escence by the |andlord.
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If these two circunstances are excluded, then the only
fact is on the land, but the possession cannot be said to be
| awf ul possession. In other words, his possession is of a
trespasser, which is not protected by the Act. The question
of benefit of s.4 does not arise. Though the Tribunals bel ow
or the H gh Court has not adverted to this aspect of the
matter, we feel that the order passed by the H gh Court
needs no interference.

The appeal is, therefore, dismssed with costs through
out .




