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Leave granted.

The appellant was a partner in Ms. Agjevinath Filns
along with the second respondent, ~Shiv Prakash, and anot her
person, Ajit Jai Tilak. The firm was constituted to
distribute, exhibit and exploit the cinematograph films. The
firmhad entered into an agreenent w th producer, 'Bhoj pur
filmfor distribution of ‘Hamari Dulhaniya’ and’ had two
prints of the filns obtained fromthe |aboratory at Bonbay
and were arranged for exhibition in Roopak Ci nema, Patna. It
is the case of Shiv Prakash, the conplainant on behal f of
Ms. Ajgevinath Filnms, that the first accused, namely, Ms.
Sapna Enterprises, had contracted on June 22, 1988 to take
the film exhibit the sane and account for the proceeds in
terns of the contract. Pursuant thereto, ‘Ms. ~Sapna
Enterprises was entrusted with the second copy of the film
for exhibition and they exhibited the filmfrom July 1
1988. But the first accused had not returned the print to
the conpl ai nant - second r espondent with ulterior and
di shonest intention to make wongful gain and to /cause
wongful loss to the second respondent. Subsequently, it
cane to the know edge of Shiv Prakash that the first accused
colluded and conspired with the appellant and Ajit with an
intention to defraud the second respondent; and the firm
expl oited the second copy of the filmin the said cinema and
"they stealthily and illegally m sappropriated collections
and di shonestly nmade wongful gain for thensel ves and caused
wongful loss to the conplainant and the said concern.” It
was also alleged that the appellant and Ajit induced the
first accused by conspiracy to illegally obtain the filns
prepared for thenselves and fabricated the docunments and
thereby Ajit, the first accused firmand the appellant, in
col lusion and conspiracy with comon intention to do
m schief, comitted the offence referred to earlier
Admittedly, the conplaint was filed before the Chief
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Judicial Magistrate, Pat na who, after exam ning the
conpl ai nant, transferred the case to Judicial Mgistrate-II
Pat na whose Presiding Oficer then was M. A K Srivastava.
The | earned Magi strate exanmined three wtnesses and
thereafter issued process to the appellant and third
respondent under ss. 405 and 420 | PC. The appel | ant
thereafter filed an application under s.482 of the Code of
Crimnal Procedure, 1973 [for short, ‘the Court’] before the
H gh Court, Patna to quash the conplaint.

The High Court in the inpugned order dismissed the
application holding that the conplaint prima facie discloses
the offence puni shabl e under the sections for which
cogni zance was taken and process was issued to the appell ant
and anot her. The question, therefore is whether the
conpl ai nant - second respondent. nade a prinma facie case to
take cogni zance of the offence and issue process to the
appel | ant and ot hers.

Itis contended for the appellant that the Chief
Judicial Magistrate, having entertained the conplaint, was
required to  exam ne other witnesses, take cognizance and
then could have transferred the case, if he so desired, to a
conpetent Magistrate subordinate to him as envisaged by
s/92(1) of the Code.  But,  in this case wthout taking
cogni zance, the Chief Judicial Mugistrate committed manifest
jurisdictional error in transferring the conplaint to the
Magi strate who took further action therein

W find no force in the contention. Though the Code
defines "cogni zabl e 'of fence" and "non-cogni zabl e of fence"
the word ‘cognizance’ has not been defined in the Code. But
it is nowsettled |aw that the court takes cogni sance of the
of fence and not the offender. As soon as the Magistrate
applies his judicial mind to the offence stated in the
conplaint or the police report etc, cognisance is said to to
be taken. Cognizance of the offence takes place when the
Magi strate takes judicial notice of the offence. Wether the
Magi strate has taken cogni zance of offence on a conplaint or
on a police report or upon information of a person other
than the police officer, depends upon further taken pursuant
thereto and the attending circunstances of the particular
case including the nmode in which case is sought to be dealt
with or the nature of the action taken by the Magistrate.
Under sub-section (1) of section 190 of the code, any
Magi strate may take cognizance of an offence (a) upon
receiving a conplaint of facts which constitute such
of fence, (b) upon a police report of such facts, and (c)
upon information received from any person other than a
police officer, or upon his own know edge, that such offence
has been commi tted.

Sub-section (1) of Section 192 has conferred a specia
power on the Chief Judicial Mugistrate, as, normally, the
Magi strate taking cognizance of an offence, has hinself to
proceed further as enjoined by the Code. But, an exception
has been nade in the case of Chief Judicial Magistrate, nmay
be because he has sone administrative functions also to
perform A Magistrate who receives the case on transfer and
takes cogni zance would not becone inconpetent to do so
nerely because the sanction of transfer of the case to his
fileis not in accordance with law. The power to take
cogni zance has been conferred on a Magistrate by s.190(1) of
the Code, and he would not be denuded of this power because
the case has conme to his file pursuant to sone illegal order
of the Chief Judicial Mgistrate. The forner would be
excercising his power of taking cognizance even in such a
case, because of his havi ng recei ved a conplaint
constituting the offence. It would not be material, for this
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purpose, as to how he cane to receive the conplaint -
directly or on transfer fromthe Chief Judicial Mgistrate

We are, therefore, of the opinion that no error of
jurisdiction was committed by the Judicial Magistrate in
t aki ng cogni zance of the of fence.

It is next contended that the appellant, being a
partner in the conplainant firm cannot be said to have
commtted crimnal breach of trust of his own funds and
that, therefore, it is a case of civil liability only. The
contention that one partner cannot commit crimnal breach of
trust against other partners, though prinma facie alluring,
on facts of this case, it does not appear to be tenable.
Partnership firm is not a legal entity but a | egal node of
doi ng business by all the partners. Until the firm is
di ssolved as per law and the accounts settled, all the
partners have dom nion in conmon over the property and funds
of the firm Only  after the settlenent of accounts and
al l ot ment of respective share, the partner becones owner of
his share., However, crimnal breach of trust under s.406 is
not in respect of the property belonging to the partnership
firm but _is-an offence comritted by a person in respect of
the property which has been-specially entrusted to such a
person under a special contract and he holds that property
in fiduciary capaci ty - under special. contract. |If he
m sappropriates the sane, it is an offence.

At this stage, we have only to see whether the
al | egations nade in the conplaint nmake out the offence prinma
facie. It is not 'the case of the ~conplainant that the
appel l ant and the other accused Ajit were entrusted with the
dom nion of the property of the firmin their capacity as
partners of the conplainant firm On the other ‘hand, the
conplainant firm entered into a contract wth the first
accused firmMs. Sapna Enterprises,  entrusted the ' second
filmfor exhibition and for accounting the sale proceeds in
terns of the contract and to returnthe film They had
neither accounted for, not returned the film The first
accused, the appellant and Ajit, ‘therefore, were alleged to
have commtted the of fences in question

Under these circunstances, we do not think that the
i mputations all eged against the appellant have been done in
his capacity as a partner of the firm Whether the offence
has been nmamde out, whether he is liable —and what are the
defences open to him are not matters at this stage for
consideration. It is for the | earned Magistrate to proceed
with the trial and to deal with according to | aw

The appeal is accordingly dism ssed.




