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This appeal has arisen froma civil suit instituted
before the Bonmbay by the Mahanagar Tel ephone Ni gam Linited
(the NNgam) and the Union of  India for a declaration that
they al one have the right to print/publish the /list of
t el ephone subscribers and that the sane cannot be printed or
published by any other person w thout express perm ssion of
the Nigam Union of India. A further declaration was sought
that the Tata Press Limted (Tatas) have no right what soever
to print, publish and circulate the conpilation called "Tata
Press Yell ow Pages" (Tata- pages). A permanent injunction
restraining the Tatas, their agents and servants from
printing and/or publishing and/or circulating the "Tata -
Pages" being violative of the Indian Tel egraph Act, 1885
(the Act) and the Indian Tel egraph Rules, 1951 (the rules) -
was al so sought fromthe Court. The City Cvil Court, Bonbay
by its judgnment dated August 7, 1993 dismissed the suit.
First appeal filed by the N gam and the Union of India was
heard by a | earned single judge of the Bonbay Hi gh Court and
the learned judge by the judgnent dated April 27, 1994
all owed the appeal, set aside the judgnent of the ‘tria
court and decreed the suit. Letters Patent Appeal filed by
the Tatas was dismissed by a Division Bench of the Bonbay
H gh Court by the inpugned judgnent dated Septenber 8, 1994.
This appeal, by way of special Ileave, is against the
judgnent of the Division Bench of the H gh Court uphol di ng
the | earned single judge.

The N gam is a Covernment conpany substantially
controlled by the Governnent of India. The Governnent hol ds
80% of the total shares of the conpany. The Nigam is a
i censee under the Act and as such is required to establish,
maintain and control the tel ecomunication services within
the territorial jurisdiction of the Union Territory of Del hi
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and the areas covered by the Minicipal Corporations of
Bonbay, New Bonbay and the Thane. Till 1987 the N ganf Uni on
of India wused to publish and distribute, on its own, the
tel ephone directory consisting of white pages only. However,
of late, the NNgamstarted entrusting the publication of its
tel ephone-directory to outside contractors. From 1987
onwards, the N gamhas permtted such contractors to raise
revenue for thenselves. by procuring advertisenments and
publishing the sane as "Yellow Pages" appended to the
tel ephone directory. In other words, the tel ephone directory
publ i shed and distributed by the N gam consists of the white
pages which contain al phabeti cal list of t el ephone
subscribers and al so "Yel |l ow Pages" consi sting of
advertisenents procured by the contractor to neet the
expenses incurred by the contractor in printing, publishing
and distributing the directory.

The Tatas are engaged in the publication of the Tata -
pages which is a buyers-guide conprising of a conpilation of
advertisenents given by busi nessnen, traders and
professional's duly classified according to their trade,
busi ness or profession. It is not ~disputed that the said
conpil ation includes wunpaid advertisenents in which the
category/type of Dbusiness, trade or profession of the
advertiser is listed. It is stated by the appellant that the
advertisenents are/ published in the Tata - pages on the
application of the party concerned. The only criterion for
i nclusion of advertisenents in the said conpilation is that
the advertiser nust be engaged in a trade, . profession or
busi ness. Three editions of Tata - Pages have al ready been
published in Bonbay in 1992, 1993 and 1994. According to the
appel  ant  such Yel | owPages/ buyers gui des have been
published in India since 1984 and follow ' generic
international pattern which was introduced in the USA as far
back as 1880. Since 1984 a | arge nunber of parties - details
have been placed on the record - ~are engaged in the
publication of Yellow Pages/ trade directories/ buyers
gui des in India.

Rul es 452, 453, 457, 458 & 459 of the Rul es which are
rel evant, are reproduced hereunder: -

"452. Supply of tel ephone directories. A

copy of the tel ephonedirectory shall be

supplied free of charge for each

t el ephone, extension or party line,

rented by the subscri ber from an

exchange system or private branch

exchange or a private branch exchange or

a private exchange. A copy shall also be

supplied free of charge for each

extension (including extension) from an

extension working from a public cal

of fice. Additional copies supplied shal

be charged for at such rate as may be

fixed by the Telegraph Authority from

time to tinme.

453. Entries in tel ephone directories. -

For each direct telephone line rented

(i.e. for main  connecti ons, di rect

ext ensi ons and PBX junction i nes)

ordinarily only one entry not exceedi ng

one line wll be allowed free of charge

in the telephone directory to every

subscriber. Such entry shall contain the

t el ephone nunber, the initials, the

sur nane and t he addr ess of t he

subscriber or wuser. No word which can
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intelligibly be abbreviated shall be

al | owed to be printed in full
Additional lines may be allowed by the
Tel egraph Authority at its discretion
457. Ceneral. - Any tel ephone directory
provided by the Departnent shall remain
its exclusive property and shall be
del i vered to it on demand. The

departrment reserves the right to amend

or delete any entries in the tel ephone

directory at any tine and undertakes no

responsibility for _any omission; and it

shal |l not entertain any claim or

conpensati on on account of any entry in

or om ssion fromthe telephone directory

or of any error therein.

458. Publishing of tel ephone directory.

Except wth the perm ssion of the

Tel egraph” Authority no -~ person shal

publii sh any list of t el ephone

subscri bers.

459. Adverti senents. The  Tel egraph

Aut hority may publish or allow the

publication of advertisenents in  the

body of the tel ephone directory."

As stated above, the learned trial judge disni ssed the
suit filed by the Nigamand the Union of India. The |earned
judge conpared the advertisenments published in the Tata-
Pages with the Tel ephone directory and found as a fact that
the ‘ Tata-Pages’ was a conpilation of advertisenents given
by the businessnmen, traders —and professionals and as such
did not constitute a list of telephone subscribers as
contenplated in Rule 458 of the Rules. The |earned judge
based his conclusions on the reasoning that the source for
the advertisenents published in the Tata-Pages was different
fromthe telephone directory, sone advertisenments in the
Tat a- Pages did not |ist tel ephone nunbers, the criterion for
listing in the telephone directory and for publication in
the Tata-Pages was different for telephone directory the
person/party nust be a tel ephone subscriber whereas for the
Tat a- Pages the advertiser nust be a trader, professional or
busi nessnen - and the tel ephone directory was restricted to
the area of service by the N gam wheras the advertisenents
inthe Tata-Pages relate to parties outside the |oca
ar ea/ Bonbay.

Appeal against the Trial Court judgrment was heard by a
| earned Single Judge of the High Court. The Learned Judge
agreed with the Trial Court that the white pages of the
Tel ephone Directory constituted the ‘List of Telephone
Subscribers’ whereas the vyellow pages consisted of the
advertisenents given by the tel ephone subscribers and
others. He further accepted that the criterion for listing
of entries in the white pages was different from the
criterion for inclusion of advertisenents in the yellow
pages. The |learned judge, however, held that Rule 458
covered all parts of the tel ephone directory including the
yel | ow pages. According to the |learned judge the publication
of advertisenents in the formof yell ow pages, appended to
the white pages, was within the bar contained in Rul e 458 of
the Rules. The |earned judge accordingly allowed the appea
and restrained the appellant from publishing the Tata-Pages.

The Letters Patent Bench of the Bonbay Hi gh Court
hearing the appeal filed by the TATAs agai nst the judgnent
of the learned single judge posed the question to be
consi dered by the Bench in the foll owing words: -
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"There should be no doubt that a
publication in order to anmount to a
contravention of the Rules, as quoted
above, nust in substance be a "list of
t el ephone subscribers”, for it is the
substance that must count and nust
out wei gh and take precedence over nere
appear ance. Bef ore restraining t he
def endant Tat a Press Ltd. from
publishing or <circulating or in any way
dealing with the "TATA Press Yellow
Pages”, we have to be satisfied that in
substance and in effect the same is a
"l'ist of telephone subscribers" or a
“tel ephone directory". The case at hand
i nvol ves questions, not so much of |aw
but rather of semantics and conmon
sense. "
The Bench while dealing with the question observed as
under: -

"a list of telephone subscribers"
woul d obviously nean a list of persons
to whom tel ephone services have been
provided by neans of an installation
under the Telegraph Rules or under an

agreenment. Suppose we, in this High
Court, print or publ i sh a  Book
containing a list of our judges and
of ficers contai ni ng their nanmes.
desi gnati ons, depart nments t hey are
attached to, their office as well “as

residential addresses and also their
tel ephone nunbers in the office as well
as in their residence. O, suppose, a
Bar Association or a Medical Association
prints or publishes a Book containing
the nanes of their nmenbers, their
speci al i sati on, addr esses of their
of fices, chanbers and residences along
with their respective tel ephone nunbers,
we are inclined to think that such Books
as aforesaid my not anount to "a list
of subscribers" if the dom nant purpose
for such publicationis not to notify
the tel ephone nunbers only, but mainly
to notify who these persons are along
with their desi gnat i ons and/ or
qualifications or specialisation; and
addresses at whi ch they woul d be
avai l abl e during as well as after office
hour s and t he t el ephone nunbers
published in such Books would be there
only to provide a full or an nore
conpl ete picture. The Hi gh Court or the
Bar Associ ation or t he Medi ca

Association in such cases my not be
proceeded against for violation of Rule
458 of the Indian Tel egraph Rules, for
publ i shing such books, if the primary
object thereof is not to provide the
t el ephone nunbers al so al ong with
various other relevant matters. |If in
such books as aforesaid, the nanes of
such officers or nenbers, who are not
subscribers of tel ephones, are also
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published, the sane would further go to
show that such books would be not be a
i st of subscribers."
The Bench finally upheld the judgnent of the |earned Single
Judge on the follow ng reasoning: -

"W have given our best and very serious
consi derations to the argunents advanced
by M. Nar i man. We have al r eady
indicated, we wll have to scrutinise
and exanmi ne the publication Tata Press
Yel | ow Pages and would have to cone to
our conclusion as to whether the sane is
a Telephone Directory or a List of
Tel ephone Subscribers " fromthe point of
vi ew of the mmin object and the dom nant
purpose of the publication. The fact
that has weighed with wus nbst is that
even though there are sone features
whi ch may distinguish the® "TATA Press
Yel l'ow Pages" from a  nere Tel ephone
Directory or a nore ~List of Telephone
Subscri bers, the publi cati on woul d
nevert hel ess be ~of little or no use if
the tel ephone numbers printed therein
are omtted or deleted. It may be that
the "TATA Press /Yel | ow Pages" mmy not be
a Telephone Directory or a List of
Tel ephone Subscribers only, but we are
nevert hel ess of the clear view that the
same is a Tel ephone Directory or a List
of Tel ephone Subscribers also.......
readi ng the provisions of Rules 452, 458
& 459 together, we wll have to hold
that even if a telephone directory or
Li st of Tel ephone Subscribers contain
advertisenents, may be in |arge nunbers,
publication thereof would neverthel ess
cone within the prohibition of Rule 458
as in such a case the publication, even
though not nmerely a Tel ephone Directory
or a List of Telephone Subscribers, is
al so neverthel ess such a tel ephone

directory or Li st of Tel ephone
Subscri bers. "
Learned counsel for the appellant- has drawn ou

poi nted-attention to the above quoted observations of th

r
e

Di vi sion Bench of the Hgh Court and has vehenently

contended that the exam nation of Tata-pages, ' even in th

e

light of the Test laid-down by the Hi gh Court, would show
that the said conpilation is not a Tel ephone Directory. A
Bar Association or a Medical Association can publish a List

of their respective menbers. Simlarly, according to the
| earned counsel, the Associations of professionals, traders
or busi nessnen can publish Lists of their respective
nmenbers. The Tat a- pages, he contended, which is a
conpil ati on of advertisenments, given by businessnen, traders
and professionals, cannot be equated with a "list of
Tel ephone Subscribers." It is contended that the Tata-Pages

was a Buyer's guide/Trade Directory and its content
character and function are different from the Tel ephon
Directory. The primary purpose of reference to a Tel ephon
Directory is to find out the telephone nunber of

particul ar tel ephone-subscriber whereas the primary purpos
of a Buyer’s guide such as the Tata - Pages is to enable
consuner/buyer to find out the parties engaged in

e
e
a
e
a
a
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particul ar business or trade for providing a particular
service. There is plausibility in the contention of the
| earned counsel but cannot, by itself, tilt the balance in
favour of the appellant.

W are of the viewthat the answer to the question
whet her the Tata - Pages is a Tel ephone Directory within the
nmeaning of Rule 458 or is a Buyers GQuide/Trade Directory
outside the scope of the said Rule, depends wupon the
determi nation of the |I|arger i ssue whet her a sinple
"conmmercial advertisenent” cones wthin the concept of
"freedom of speech and expression" guaranteed under Article
19(1)(a) of the Constitution of India. W, therefore,
proceed to deal with the constitutional question

Dr. Abhishek Singhvi, |earned counsel supporting the
case of the appellant,  has contended that the "commercia
speech"” is protected wunder  Article 19(1)(a) read wth
Article 19(2) of the Constitution. M. Venugopal and M.
Arun Jaitley, |learned counsel appearing for the respondents
have, ' however, cont ended that a purely conmerci a
advertisement is neant for furtherance of trade or commerce
and as such is outside the concept of freedom of speech and
expression. Reliance was placed by the |earned counsel on
the judgnent of this Court in Handard Dawakhana (WAKF) La
Kuan, Del hi and Another ~v Union of India and others [SCR
1960 (2) 671]. A /Constitution Bench of this Court speaking
through Kapur, J. held as under

" An advertisement is no doubt a form

of speech but 'its true character is

reflected by the obj ect for t he

promoti on of which it is enployed. It

assumes the attributes and el enments of

the activity wunder Art. 19(1) which it

seeks to aid by bringing it to the

notice of the public. Wen it takes the

formof a comercial advertisement which

has an element of trade or conmerce it

no longer falls within the/concept of

freedom of speech for the object is not

propagation of ideas social, politica

or econom c or furtherance of literature

or human thought; but as in the present

case the conmmendation of the efficacy,

value and inportance in treatnent of

particul ar di seases by certain drugs and

medi ci nes. In such a case, advertisenent

is a part of business even though as

described by M. Mnshi its creative

part, and it was being used for the

purpose of furthering the business of

the petitioners and had no relationship

with what nmay be called the essentia

concept of the freedom of speech. It

cannot be said that the right to publish

and distribute comrerci al advertisenents

advertising an i ndividual's persona

business is a part of freedom of speech

guaranteed by the Constitution. In Lew s

J. Valentine v. F.J. Chrestensen it was

held that the constitutional right of

free speech is not i nfringed by

prohibiting the distribution in city

streets of handbills bearing on one side

a protest against action taken by public

officials and on the other advertising

matter. The object of affixing of the
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protest to the advertising circular was
the evasion of the prohibition of a city
ordi nance forbidding the distribution in
the city streets of commercial and
busi ness advertising matter. M. Justice
Roberts, delivering the opinion of the
court said:

"This court has unequivocally held that
the streets are proper places for the
exerci se of the freedom of communi cating
information and dissem nating opinion
and that, t hough the states and
nmuni ci palities nay appropriately
regulate the privilege in the public
interest, they may not unduly burden or
prescribe its enploynment in these public
t hor oughfares.” W are equally clear that

the Constitution i mposes no such
restraint” on governnment” as respects
purely commercial advertising ....... | f

the respondent was attenpting to use the
streets of New York by distributing
conmer ci al advertising, the prohibition
of the Code  provisions was lawfully
i nvoked agai nst such conduct."

It cannot be said therefore that every
advertisenment is a matter dealing with
freedom of speech nor can it be said
that it is an  expression of ~ideas. In
every case one has to see what is the
nature of the advertisement and what
activity falling wunder Art. 19(1) it
seeks to further. The advertisements - in
the instant case relate to commerce or
trade and not to propagating of ideas;
and advertising of prohibited  drugs or
comodities of which the sale is not in
the interest of the general public
cannot be speech within the neaning of
freedom of speech and would not  fal
within Art. 19(1) (a). The mai n purpose
and true intent and aim object and
scope of the Act is to prevent self-
nmedi cation or self-treatment and for
that purpose advertisenents conmending
certain drugs and nedicines have been
prohibited. Can it be said that this is
an abridgenment of the petitioners’ right
of free speech. In our opinion it is
not. Just as in Chamarbaughwal a’s case
1957 SCR 930 it was said that activities
undertaken and carried on with a viewto
earning profits e.g. the Dbusiness of
betting and ganbling wll not be
pr ot ect ed as falling wi thin the
guaranteed right of carrying on business
or trade so it cannot be said that an
adverti senent comendi ng drugs and
substances as appropriate cure f or
certain diseases is an exercise of the
right of freedomof speech. Freedom of
speech goes to the heart of the natura
right of an organised freedomloving
soci ety to "i npart and acquire
i nformati on about that common interest”.
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If any limtation 1is pl aced which

results in the society being deprived of

such right then no doubt it would fal

within the guaranteed freedom under Art.

19(1) (a). But if all it does is that it

deprives a trader from comending his

wares it would not fall wthin that

term In John W Rast v. Van Deman &

Lewi s Conpany, M. Justice Mkenna,

dealing with advertisenents said: -

"Advertising is merely identification

and description, apprising of quality

and place. It has 'no other object than

to draw attention to the article to be

sold and the acquisition of the article

to be sol d constitutes t he only

i nducement to-its purchase."

As® we have said above advertisenent

takes the sane attributes as the object

it seeks to prompte or bring to the

notice of the public” to be used by it.

Exanpl es can be multiplied which would

show that advertisement dealing wth

trade and business has relation with the

item "business or trade" and not wth

"freedom of speech". Thus advertisenents

sought to be banned do not fall under

Art. 19(1) (a).

This Court in Handard Dawakhana' s case primarily relied
on the judgnent of the United States Supreme. Court in
Val entine v Chrestensen for ~the proposition that “purely
conmerci al advertising" is not protected by Article 19(1)
(a) of the Constitution. Dr. Singhvi-has placed reliance on
series of judgnents of the United States Suprene Court' since
1942 when Chrestensen’s case was decided to show that the
Courts in United States have step-by-step noved away from
the Rule in Chrestensen’s case, (and as on today "purely
conmer ci al adverti sing" is entitled to full "First
Anmendnent’/ protection. W may refer to some of the cases.
In 1964 United States Suprenme Court ruled in-New York Tinmes
v Sullivan 376 U.S. 254 that editorial advertising, that is,
advertising to pronote an idea such as "Save Wale", "Stop
War" or "Ban Pesticides" rather than a product |ike used
cars or spaghetti is protected by the First Anendnent. In
the year 1975 in Bigelow v Virginia 421 U.S. 804 the United
States Supreme Court reversed the conviction of aVirginia
newspaper editor who had been found guilty of publishing an
advertisenent which offered assistance to wonen seeking
abortion. Abortion was illegal in Virginia in 1971 when the
adverti senent was published. The wonmen Pavilion, a New York
group, urged wonmen who wanted an abortion to cone to New
York. Blackmun, J. analysing earlier judgnents of the Court
observed that speech does not lose the protection of the
First Amendment nerely because it appears in the formof a
comerci al adverti sement.

Finally, in 1976 the United States Suprene Court has
provided a clearer answer in Virginia State Board of
Pharmacy v Virginia Ctizens Consuner Council, Inc. 425 US
748. The appealees in the said case attacked, as violative
of the First Amendnent, that part of +the statute which
provided that a pharmacist licensed in Virginia was guilty
of unprofessional conduct if he "publishes, advertises or
promotes, directly or indirectly, in any manner what soever,
any amount, price, fee, prem um discount, rebate or credit
ternms..... for any drugs which may be dispensed only by
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prescription.” The District Court declared the quoted
portion of the statute "void and of no effect". The
appel l ants before the Supreme Court contended that the
advertisenment of prescription drug price was outside the
protection of the First Arendnent because it was "conmercia
speech”. Rejecting the argument the Court speaking through
Bl ackmun, J. held as under: -

"There can be no question that in past

deci sions the Court has given sone

i ndication that comercial speech is

unprotected. In Valentine v Chrestensen,

supra, the Court _upheld a New York

statute that prohibited the distribution

of any "handbill, circular .... or other
advertising matter whatsoever in or upon
any street." The Court concluded that,

al t hough the First Anmendnent woul d
forbid the ~banning of all comrunication
by handbil|l inthe public thoroughfares,
it ‘inposed "no such restraint on
government as respects purely comercia
advertising". 316 US, at 54, 86 L ED
1262, 62 S ¢ 920. Further support for a
"commercial speech” exception to the
First Anmendnment may perhaps be found.in
Breard v Al exandria, 341 US 622, 95 L Ed
1233, 71 S & 920, 46 OChio Ops 74, 62
Chio L Abs 210, 35 ALR 2d 3357(1951),
where the Court upheld a conviction for
violation of an ordinance prohibiting
door-to-door solicitation of nmagazine
subscriptions. The Court reasoned: "The
selling...brings into the transaction a
comercial feature", and it distingushed
Martin v Struthers, supra, where it had
reversed a conviction for door-to-door
distribution of leaf-lets publicizing a
religious neeting, as a case involving
"no el enent of the comercial."™ 341 US
at 642-643, 95 L Ed 1233, 71 S Ct 920,
46 Chio Ops 74, 62 Chio L Abs 210, 35
ALR2d 335................. Since the
decision in Breard, however, the Court
has never denied protection on the
ground that the speech in issue was
"commercial speech". That sinmplistic
approach, which by then had conme under
criticismor was regarded as of doubtfu
validity by Menbers of the Court.

Last Term in Bigelow v Virginia,
421 US 809, 44 L Ed 2d 600, 95 S ¢t 2222
(1975), the noti on of unpr ot ect ed
"commerci al speech” all but passed from
the scene. W reversed a conviction for
violation of a Virginia statute that
made the circulation of any publication
to encourage or pronbte the processing
of an abortion in Virginia a
m sdeneanor. The defendant had published
in his newspaper the availability of
abortions in New York. The adverti sement
in question, in addition to announcing
that abortions were legal in New York
offered the services of a referra
agency in that State. W rejected the
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contention that the publication was
unprot ected because it was conmercial

Chrestensen’s continued validity was
guesti oned, and its hol di ng was
described as "distinctly a limted one"
t hat nerely uphel d "a reasonabl e

regul ation of the nmanner in which
conmrer ci al advertising could be
distributed."

Here, in contrast, the question
whet her there is a First Anendnent
exception for "commercial speech” is

squarely before wus. Qur pharnmacist does
not wish to editorialize on any subject,
cul tural, philosophical, or political
He does not w sh to report any
particularly newsworthy fact, or to nake
general i zed~ observations even about
comercial matters. The "idea" he wi shes
to comruni cate is sinply this: "I wll
sel | -you the X prescription drug at the
Y price". Qur question, then, is whether
this comunication is wholly outside the
protection of the First Amendnent.

Qur question is whether speech
which does "no nobre than propose a
comer ci al transaction.” Pit't sbur gh

Press Co. v Human Rel ations conmin, 413
US, at 385, 37 L Ed 2d 669, 93 S
2553, is so renmoved fromany "exposition
of ideas", Chaplinsky v New Hanpshire,
315 US 568, 572, 86 L Ed 1031, 62 S O
766 (1942), and from "truth, _science,

norality, and arts in general, in its
diffusion of |iberal sentinments on the
adm ni stration of Governnent."™ Roth v

United States, 354 US 476, (484, 1 L Ed
2d 1498, 77 S Ct 1304, 14 Ohio Ops 2d

331 (1957), t hat it l acks al
protection. Qur answer is that it is
not .

CGeneral i zing, society also may have
a strong interest in the free flow of
comer ci al i nformation. Even an
i ndi vi dual adverti senent, t hough
entirely "conmrercial," may be of general
public interest. The facts of decided

cases furnish illustrations:
advertisenents stating that referra
services for | egal abortions are

avail able, Bigelow v Virginia, supra;
that a manufacturer of artificial furs
promotes his product as an alternative
to the extinction by his conpetitors of
fur-bearing mammal s, see Fur Information
& Fashion Council, Inc. v. EEF. Timre &
Son, 364 F supp 16 (SDNY 1973); and that
a domestic producer advertises hi s
product as an alternative to inports
that tend to deprive American residents
of their jobs.

Mor eover, there is anot her
consi deration that suggests that no |ine
bet ween publicly "interesting" or

"inmportant" commercial advertising and
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the opposite kind could ever be drawn.
Adverti sing, however tastel ess and

excessive it sonetinmes may seem is
nonet hel ess di ssemi nation of information
as to who is producing and selling what
product, for what reason, and at what
price. So long as we preserve a
predom nantly free enterprise econony,
the allocation of our resources in |arge

nmeasure will be made through nunerous
private economic decisions. It is a
matter of public interest that those
deci si ons, in the aggr egat e, be
intelligent and well infornmed. To this
end, the free flow " of comerci a
information is indispensable........ And

if it 1is indispensable to the proper

al l'ocation of resources in a free

enterprise system it is al so

i ndi'spensable to t he fornation of

intelligent opinions” as to how that

system ought to be regul ated or altered.

Therefore, even if the First Anendnent

were thought to be primarily an

instrument to/ enlighten public deci'sion

maki ng in a denocracy, we could not say

that the free flow of informtion does

not serve that goal."

It is, thus, obvious that the United States Suprene
Court in Virginia Board case has virtually overruled
Val entine’s case decided in 1942. The Court has ruled in
clear terns that the Virginia statute which had the effect
of prohibiting pharnacies from advertising the price of
prescription drugs violated the First Amendment protection.

In John R Bates and Van 0 Steen vs. State Bar of
Arizona 53 L. Ed. 2nd 810, two attorneys |licensed to
practice law in Arizona placed an adverti sement in a phoenix
newspaper, stating that they were offering "legal services
at very reasonable fees" and listing their fees for various
matters. The advertisenent was in violation of disciplinary
rules of the Supreme Court of Arizona which prohibited
Arizona | awers from publicizing thenselves, their partners
or their associates by "commercial" neans. On a conplaint
filed by the President of the State Bar, the Board  of
CGovernors reconmended a one week suspension for~ each
attorney. The two |lawers then sought reviewin the Supreme
Court of Arizona which rejected their contention that the
disciplinary rules infringed their First Arendnent rights.
On an appeal, the United States Supreme Court reversed the
judgrment of the Suprenme Court of Arizona on the question of
First Anendnment rights. Speaking for the court Bl acknmun, J.
hel d that the bl anket suppression of advertising by
attorneys violated a free speech clause of First Anendnent.
The Court rejected argunents that such advertising would
have an adverse effect on professionalism would be
i nherently misleading, would have an adverse effect on the
adm ni stration of justice, would produce undesi rabl e
econonic effects, and would have an adverse effect on the
quality of |egal services. The Court, however, further held
that such advertising, if false, deceptive or msleading
could continue to be restrained, and that, as wth other
varieties of speech, such advertising could be nade subject
to reasonable restrictions on the tine, place and manner of
such adverti sing.

After the decision in Virginia Board case, it is al nost
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settled law in the United States that "commercial speech" is
entitled to the First Anendnent protection. The Suprene
Court has, however, made it clear that GCovernnent was
conpletely free to recall "comercial speech” which is
fal se, misleading, unfair, deceptive and which proposes
illegal transactions. A political or social speech and ot her
public- affairs - oriented discussions are entitled to ful
First Anmendnment protection whereas a "commercial speech" nmay
be restricted nore easily whenever the government can show
substantial justification for doing so.

More recent judgments of the Suprenme Court of Unites
States in Central Hudson Gas & Electric Corp. v. Public
Servi ce Conm ssion 447 'US 557, Posadas de Puerto Rico
Associ ates v. Tourism Conpany of Puerto Rico 92 L Ed. 2nd
266 and Board of Trustees of the State University of New
York vs. Todd Fox 106 L Ed. 388 clearly indicate that in
"conmercial speech” cases a . four-part anal ysi s has
devel oped. At the outset, it nust be determ ned what her the
advertising is protected by the First Amendment. For
conmer ci al speech” to come wthin that provision it nust
concern lawful- activity and not be  misleading. Next it is
seen whet her the asserted gover nrrent al i nterest is
substantial. If bothinquiries yield positive answers then
it nmust be determined whether the Tregulation directly
advances the governnental interest asserted and whether it
is nmore extensive than is necessary to serve that interest.

Unlike the First Anendnent wunder ~the United States
Constitution, our ‘Constitution itself lays down in Article
19(2) the restrictions which can be inposed on the
fundanental right guaranteed under Article 19(1) (a) of the
Constitution. The "Comrercial speech" which is deceptive,
unfair, msleading and untruthful woul d be hit by Article
19(2) of the Constitution and can be regul at ed/ prohibited by
the State.

The Court in Handard Dawakhana’ s case was dealing with
advertising of prohibited drugs and commodities. The Court
cane to the conclusion that the sale of prohibited drugs was
not in the interest of the general public and as such "coul d
not be a speech” within the neani ng of freedom of speech and
expression under Article 19(1) (a) of the Constitution. The
Court further held in the said case that an advertisenment is
no doubt a form of speech but its true ~character is
reflected by the object for the pronmotion of which it is
enpl oyed. Handard Dawakhana's case was considered by this
Court in Indian Express Newspapers (Bombay) Private Ltd. &
Os. etc. etc. vs. Union of India & Os. etc.etc. 1985(2)
SCR 287. The observations in Handard Dawakhana’'s case to the
effect that advertising by itself would not  come wthin
Article 19(1) (a) of the Constitution, were explained by
this Court in |Indian Express Newspapers's case in the
fol | owi ng words:

"W have careful ly consi der ed t he

decision in Handard Dawakhana's case

(supra). The mmin plank of that decision

was that the type of advertisenment dealt

with there did not carry with it the

protection of Article 19(1) (a). On

exam ni ng t he hi story of t he

| egi sl ati on, t he surroundi ng

ci rcunst ances and the schenme of the Act

whi ch had been challenged there nanely

t he Dr ugs and Magi ¢ Renedi es

(Obj ectionabl e Advertisenent) Act, 1954

(21 of 1954) the Court held that the

obj ect of that Act was the prevention of
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sel f-nedication and self-treatnment by
prohibiting instrunments which my be
used to advocate the sanme or which
tended to spread the evil.... In the
above sai d case t he Court was
principally dealing with the right to
advertise prohibited drugs, to prevent
sel f-nedi cati on and self-treatnent. That
was the nmain issue in the case. It is no
doubt true that some of the observations
referred to above go beyond the needs of
the case and tend to affect the right to

publish all comrerciial advertisenents.
Such broad observations appear to have
been made in the 1ight of the decision

of the Anerican Court. in LEWS J.

Val entine vs. -~ F.J. Chrestensen (supra).

But it is worthy of notice that the view

expressed in this Anerican case has not

been fully approved by the Anerican

Supreme Court itself-in its subsequent

decisions. W shall refer only to tw of

them In his concurring judgnent in

WIlliamB. Canmarano v. United States of

America Justice Douglas said "Valentine

vs. Chrestensen..... hel d that business

of advertisenments and comercial nmatters

did not enjoy 'the protection of the

First Amendment, = nade applicable to the

States by the Fourteenth. The ruling was

casual, alnost off hand. And it has not

survived reflection". In Jeffrey Cole

Bi gel ow v. Commonweal th of Virginia the

Ameri can Suprenme Court held that the

holding in Lewis J. Valentine v. F.J.

Chrestensen (supra) was distinctly a

limted one. |In view of the foregoing,

we feel that the observations made in

t he Handard Dawakhana's case (supra) too

broadly stated and the Governnent cannot

draw much support fromit. W are of the

view that all comrercial advertisenents

cannot be denied the protection of

Article 19(1) (a) of the Constitution

nerely because they are i ssued by

busi nessnen. "

The conbi ned reading of Hanmdard Dawakhana’'s case and
the Indian Express Newspapers’'s case leads 'us to. the
conclusion that "commercial speech" cannot be denied the
protection of Article 19(1) (a) of the Constitution nerely
because the sanme are issued by busi nessnen.

Advertising is considered to be the cornerstone of our
econom ¢ system Low prices for consumers are dependent. upon
mass production, nass production is dependent upon volumne
sales, and volune sales are dependent upon advertising.
Apart from the lifeline of the free econony in a denocratic
country, advertising can be viewed as the life blood of free
nmedi a, paying nost of the costs and thus naking the nedia
wi dely avail able. The newspaper industry obtains 60/80% of
its revenue from advertising. Advertising pays a |large
portion of the costs of supplying the public wth newspaper
For a denocratic press the advertising "subsidy" is crucial
Wt hout advertising, the resources available for expenditure
on the "news" woul d decline, which may |ead to an erosion of
quality and quantity. The cost of the "news" to the public
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woul d i ncrease, thereby restricting its "denocratic"
avai l ability.

A Constitution Bench of this Court in Sakal Papers (p)
Ltd. and others. vs. Union of India AIR 1962 SC 305
considered the constitutional wvalidity of the Newspaper
(Price and Page) Act, 1956. The said Act enpowered the
Government to regulate the prices of newspaper in relation
to their pages and sizes and to regulate all ocation of space
for advertisenent matter. This Court held that the Act
pl aced restraints on the freedomof press to circulate. This
Court further hel d t hat t he curtail nment of t he
advertisenents would bring down the circulation of the
newspaper and as such would be hit by Article 19(1) (a) of
the Constitution of India. In Sakal Papers’s case it was
argued before this Court t hat t he publ i cation of
advertisenments was a trading  activity. The dimnution of
adverti senent revenue coul d - not be regarded as an
i nfringenent of ~the right wunder Article 19(1) (a). It was
further argued before this Court that devoting |arge vol une
of space ' to advertisenents could not be the | awful exercise
of the right of freedomto speech-and expression or the
right of disseminationof news and views. It was also
contended that instead of raising the price of the newspaper
the object could be achi eved by reducing the adverti senents.
This Court rejected the contentions and held as under: -

"Again S.3(1) of the Act in so far as it

permts the allocation of space to

adverti senents ‘al so directly ~affects

freedomof circulation. If the area for

advertisenents is curtailed the price of

the newspaper will be forced up. If that

happens, the circulation will inevitably

go down. This would be no renote, but a

direct consequence of curtailnment of

advertisenents ...I1f, on the other hand,

the space for advertisenent s reduced

the earnings of a newspaper would go

down and it would either have to run at

a loss or close down or raise.its price.

The object of the Act in regulating the

space for advertisenents is stated to be

to prevent ’unfair’ conpetition. It-is

thus directed against circulation of a

newspaper. Wien a law is intended to

bring about this result there would be a

direct interference wth the right of

freedom of speech and expr essi on

guar anteed under Article 19 (1) (a)."

This Court in Bennett Coleman & Co. & Ors. vs. Union of
India & Ors. 1973 2 SCR 757 held as under: -

"The law which lays excessive and

prohi bitive burden which would restrict

the circulation of a newspaper wll not

be saved by Article 19 (2). If the area

of advertisenents is restricted, price

of paper goes up. |If the price goes up

circulation will go down. This was held

in Sakal Papers case (supra) to be the

direct consequence of curtailnment of

adverti senent. The freedom of a

newspaper to publish any nunber of pages

or to circulate it to any nunber of

persons has been held by this Court to

be an integral part of the freedom of

speech and expression. This freedomis
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violated by placing restraints wupon it

or by placing restraints upon sonething

which is an essential part of that

freedom A restraint on the nunber of

pages, a restraint on circulation and a

restraint on advertisenents woul d affect

the fundanmental rights under Article 19

(1) (a) on the aspects of propagation

publication and circul ation."

Advertising as a "conmercial speech" has two facets.
Advertising which is no nore than a comercial transaction
i s nonethel ess dissem nation of information regarding the
product -advertised. Public at large is benefitted by the
i nformati on made avail able through the advertisenent. In a
denocratic econony free flow of commercial information is
i ndi spensable. There cannot. be honest and econonica
marketing by the public at |arge without being educated by
the information di ssem nated through advertisenents. The
econom c system ina denocracy woul d be handi capped wit hout
there being freedomof "commercial speech”. In relation to
the publication and circulation of newspapers, this Court in
I ndi an Express newspaper’'s case, Sakal paper’s case and
Bennett Col eman’s case has authoritatively held that any
restraint or curtail ment of advertisenments would affect the
fundanental right /under Article 19(1) (a) on the aspects of
propagation, publication and circul ation. Exam ned from
another angle, the public at large has a right to receive
the "Commercial speech". Article (19) (1) (a) not only
guarantees freedom of speech and expression, it also
protects the rights of an individual to listen, read and
receive the said speech. So far as the economic needs of a
citizen are concerned, their fulfilment has to be guided by
the information di ssem nated through the advertisenents. The
protection of Article 19(1)(a) is available to the speaker
as well as to the recipient of the speech. The recipient of
"commerci al speech”™ may be having nmuch deeper interest in
the advertisenent than the businessman who is behind the
publication. An advertisenment giving information regarding a
life saving drug nay be of much nore inportance to genera
public than to the advertiser who may be having purely a
trade consideration.

We, therefore, hold that "conmercial speech” is apart
of the freedomof speech and expression guaranteed under
Article 19(1) (a) of the constitution.

Adverting to the question whether Tata's conpilation is
a telephone directory as envisaged under the Rules, we may
exam ne the schene of the Rules. Rule 452 provides that a
copy of the telephone directory shall be supplied free of
charge for each tel ephone, extension or party line, rented
by the subscriber. Although the expression "Telephone
Directory" has not been defined under the Rules; but Rule
453 clearly provides that an entry in the Telephone
Directory shall contain the tel ephone nunber, the initials,
the sir-name and the address of the subscriber or user. Rule
457 makes a tel ephone directory to be the property of the
departnent. It provides that the tel ephone directory shal
remai n the exclusive property of the department and shall be
delivered to it on demand. The departnent reserves the right
to amend or delete any entry in the tel ephone directory at
any time and undertakes no responsibility for any om ssion
It shall not entertain any claimor conpensati on on account
of any entry in or omission fromthe tel ephone directory or
of an error therein. Then cone the two crucial rules. Rule
458 under the heading "Publishing of Telephone Directory"
provides that except with the perm ssion of the tel egraph
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authority, no person shall publish any Ilist of telephone
subscribers. Rule 459 deals wth "advertisenents" and | ays
down that the telegraph authority nay publish or allowthe
publication of advertisements in the body of the tel ephone
directory. It is no doubt correct that a tel ephone directory

is an essential instrumentality in connection wth the
peculiar service which the Union of India offers for the
public benefit and convenience. It is as much so as is the

tel ephone receiver itself, it would be practically useless
for the receipt and transnission of nessages without the
acconpani nent of such directories. The telephone service
being a public utility service, the tel ephone authority has
rightly been given powers under the Act and the Rules to
regulate the formand contents of the tel ephone directory.
In the devel opment of ~this formof public utility service,
the telegraph authority has found it practicable and
profitable to dimnish the cost and increase the profits of
operation by making use of its directories as a neans and
formof advertising available "to its subscribers. In the
typical  ‘classified telephone directory, or the "yellow
pages" section  of the directory published by the N gam
there are al phabetical 1ight-faced type listing (for which
there is wusually no -charge), al phabetical bold faced type

l'istings, alphbetical in-colum business card listings and
di splay adverti sing. "Yel | ow pages" of the telephone
directory are wholly paid advertising. It cannot be disputed
that the paid advertising,apart fromthe Iight-faced free

listing, is not in ‘the nature of a service rendered by a
utility. The "Yellow Pages" attached to the telephone
directory issued by the N gamcannot be a part of the
Ni gam s public tel ephone service

Rul es 458 and 459 of the Rules have to be interpreted
inthe Ilight of our findings that "commercial speech" by
itself is a fundamental right under Article 19(1) (a) of the
Constitution and the paid advertisenments conprising "Yellow
Pages" attached to the telephone directory is not a public
utility service

Right to freedomof speech and expression guaranteed
under Article 19(1)(a) of the Constitution can only be
restricted under Article 19(2). The said right can not be
deni ed by creating a monopoly in favour of the governnent or
any other authority. "Publication of advertisenents” which
is a "commercial speech" and protected under Article
19(1)(a) of the Constitution cannot be denied to the
appel lants on the interpretation of rule 458 and 459 of the
Rul es. The plain |language of the Rules indicate that the
prohi bition under rule 458 of the Rules is only in respect
of publishing "any list of telephone subscribers". By no
stretch of imagination "publication of advertisenents” can
be equated with a "list of tel ephone subscribers A "list"
is a nunber of names having something in comon wiitten out
systematically one beneath the other. "List of telephone
subscriber” in terns of Rule 458 of the Rules would have to
be conpiled only on the criterion of the persons listed
bei ng tel ephone subscribers. No person who is not a
t el ephone subscriber could be eligible for inclusion. The
said list would necessarily be restricted to the area
serviced by the Nigam On the other hand "Tata Press yell ow
pages" is a Buyer’s Cuide conprising of advertisenents given
by traders, businessnmen and professionals and the only
basis/criterion applied for acceptance/ publication of
advertisenments is that an advertiser should be a trader
busi nessman or professional.

The schene of the Rul es nmake it cl ear t hat
advertisenents are treated differently under the Rules from
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"l'ist of telephone subscribers”". Rule 458 of the Rules
intends to protect the exclusive property rights of
Ni ganf Union of India created under Rule 457 in respect of
the tel ephone directory prepared in terns of Rule 453.
"Publication of advertisenments" being a non-utility service
cannot cone wthin the prohibition inposed by Rule 458 of
t he Rul es.

We, therefore, hold that the N ganfunion of India
cannot restrain the appellant from publishing "Tata Press

yel low pages" conpri si ng pai d advertisenents from
busi nessnen, traders and professionals. W are, however, of
the view that the appellants cannot publish any "list of
t el ephone subscri bers” wi t hout the perm ssion of the

tel egraph authority. Rule 458 of the Rules is mandatory and
has to be conplied with.: The appellant shall not publish in
the "Tata Press yellow pages" any entries similar to those
which are printedin the 'white Pages’ of the "tel ephone
directory" published by the N gamunder the Rules. W nmke
it clear 'that the —appellant cannot ©print/publish an entry
containing only the tel ephone nunber, the initials, the
surname and the address ~of the “businessmen, trader or
pr of essi onal concer ned.

We allow the appeal in the above ternms and set aside
the judgnents of the |earned Single Judge and the Division
Bench of the Hi gh /Court. Wile holding that Rul e 458 of the
Rules is nandatory, 'we dismss the suit filed by the
respondents. W | eave the parties to bear their own costs.




