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The question arising in this batch of appeals is
whet her the properties vested in the International Airport
Authority of India under the provisions of Internationa
Airports Authority Act, 1971 can yet be called the
properties of the Union within the nmeaning of Article 285 of
the Constitution of India and, therefore, exenpt from al
taxes inmposed by a State or by any authority within a State
- to be nore precise by the municipality. The Delhi Hi gh
Court has answered the said question in the negative, i.e.
in favour of the Delhi Minicipal Corporation whereas the
Calcutta High Court has taken a contrary view. A |earned
Singl e Judge of the Bonmbay High Court has also taken the
sane view as the Calcutta H gh Court but the said judgnment
is now the subject matter of a letters patent apper before
the Division Bench of the same court.

Article 285 conprises two clauses. Though clause (2) is
not attracted in these matters, we nmay yet set out the
entire article:

"285. Exenption of property of the

Union from State taxation.-- (1) The
property of the Union shall, save in so
far as Parliament may by | aw ot herw se
provi de, be exenpt from all taxes

i nposed by a State or by any authority
within a State.

(2) Not hing in clause (1) shall, unti
Parliament by |aw otherw se provides,
prevent any authority wthin a State
fromlevying any tax on any property of
the Union to which such property was
i medi ately before the conmencenent of
this Constitution liable or treated as
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liable, so long as that tax continues to

be levied in that State."

According to clause (1), the properties of the Union of
India shall be exenpt fromall taxes inposed by a State or
by any other authority wthin a State except insofar as
Parliament may by | aw provide otherwise. A nmunicipality or a
nmuni ci pal corporation is certainly an authority wthin a
State. Therefore, the municipality is not conpetent to |evy
any taxes upon the properties of the Union of India by
virtue of this article. But what the Minicipal Corporations
of Delhi and Calcutta say is that the properties which they
are seeking to tax now are not the properties of the Union
but the properties of the International Airport Authority of
India (Authority) and that. the properties of the Authority
do not enjoy the inmunity in clause (1) of Artilce 285. For

a proper appreciation of the question, it is necessary to
exam ne the provisi ons of the International Airports
Aut hority  of I'ndia Act, 1971 which created the said
Aut hority. But® before we do that, it would perhaps be

appropriateto refer to the taxing provisions in the Delh
Muni ci pal ~Act —and the Bengal Municipal Act and al so nmention
briefly how the di sputes have-arisen

Section 113 of the Delhi Minicipal Corporation Act
specifies the several kinds of taxes which the corporation
shall levy for the purpose of the Act. Property taxes is one
of the taxes nentioned in this section. Section 119 exenpts
the properties of the Union fromtaxation. Sub-section (1)
of Section 119 is practically a repetition of Article 285.
It is not necessary to set out the provisions of this
section inasnmuch as Article 285 prevails irrespective of the
wording of this section. Pursuant to the provisions of the
Del hi Munici pal Corporation Act, the Mincipal Corporation
| evied property taxes upon the |and and properties conprised
inlndira Gandhi International Airport Termnal-11. The
construction of the said termnal was conmenced in My,
1986. The corporation levied taxes with effect fromApril 1,
1986 upon the properties conprised in the said termnal
Wien a notice of denmand was served upon the Authority for
paynment of the tax assessed by the corporation, the
Authority filed Wit Petition No.578 of 1987 in the Del hi
H gh Court challenging the denand. The main contention of
the authority was that the property of the Union of India
has been vested in it by the Act only for the purpose of its
nmanagenent and adnmnistration and that the properties
continue to be owned by the Union and hence, exenpt from
taxation under Article 285 of the Constitution. The wit
petition was di sm ssed by the Del hi H gh Court on-January 8,
1991 which is the subject matter of G vil Appeal No. 6698 of
1995 (arising from Special Leave Petition (C) No.1176 of
1991).

The Authority has granted a licence in respect of a
portion of the land vesting in it in favour of Air |ndia,
which is a corporation constituted under the provisions of
the Air Corporations Act, 1953. Air India has constructed
certain buildings upon such land The Delhi Minicipa
Corporation |levied property taxes upon the said buildings
and made a dermand upon Air India, questioning which it filed
Wit Petition (C No.3889 of 1975 in the Del hi H gh Court.
The contention in this wit petition is practically the sane
as in the wit petition by the Authority. Ar India s
addi ti onal submi ssion was that since the |land upon which it
has constructed its buildings is vested in the Authority, no
taxes could have been levied upon Air India. Against the
dism ssal of the wit petition, Air India has preferred
Cvil Appeal No. 6699 of 1995 (arising from Special Leave
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Petition (C) No.7882 of 1993).

The Union of India has preferred an i ndependent appea
(arising from Special Leave Petition (C) No.5926 of 1991)
against the judgnent of the Delhi Hgh Court in Wit
Petition (C) No.578 of 1987.

Section 123 of the Bengal Municipal Act, 1932 enpowers
the Conmissioners to levy a rate on the annual value of the
hol di ngs. Section 128 |lays down the nethod of determ ning
the annual value. Tax can be levied both on land and
buil di ngs. The DumDum Airport at Calcutta vests in the
Authority by virtue of the provisions of the Act. The
Authority granted a licence in respect of a portion of |and
vesting in it in favour of the Indian Tourism Devel opnent
Corporation Limted (I.T.D.C.) whereupon the latter has
constructed a hotel known as "Hotel Airport Ashok". The Dum
Dum Municipality levied property taxes upon the said |and
and the hotel building constructed thereon and nade a demand
therefor on [-T.D.C. Questioning the demand, 1.T.D.C
approached the Calcutta Hi gh Court by way of a wit petition
contending that -inasnmuch as the |and on which the hotel is
constructed is the property of the  Union of India - which
had been vested in the Authority only for the purpose of
management of the airport --no taxes can be |evied upon such
[ and nor can any taxes be |evied upon buil dings constructed
upon such land. The I.T.D.C. further contended that inasmch
as the property tax |evied under the West Bengal Municipa
Act, 1932 was a conposite tax both ~upon- the Iland and
building, no taxes can be levied upon the ‘building if no
taxes can be levied upon the building if no taxes can be
| evied upon the land. Both the  said contentions have been
upheld by a learned Single Judge of the Cal cutta H gh Court
whose decision has been affirmed on appeal by a Division
Bench. Civil Appeal No. 6696 of 1995 (arising from Specia
Leave Petition (C) No.5337 of 1988) arises fromthe judgnent
of the Division Bench.

W may now take up the provisions of the Internationa
Airports Authority Act, 1971. The preanble to the says that
it is "an Act to provide for the constitution of an
authority for the managenent of certain aerodrones whereat
international air transport services -are operated ~or are
intended to be operated and for matters connected
therewith". Sub-section (3) of Section 1 says that the Act
shall apply in the first instance to the aerodrones of
Bonbay (Santa Cruz), Calcutta (Dum Dun). Del hi (Pal am and
Madras (Meenanbakkam) and to such other .aerodronmes as the
Central Covernment nay notify in that behalf. Section 2
defines certain expressions occurring in the Act. The
expression "Airport" is defined in clause (a) to nean, "an
aerodrone as defined in clause (2) of section 2 of the
Aircraft Act, 1934 (22 of 1934) and to which this Act
applies or is made applicable".* "Authority" is
* The expression "aerodronme"” is defined by clause (2) of
Section 2 of the Aircraft Act, 1934 in the foll owi ng words:
"Aerodrone" neans any definite or limted ground or water
area intended to be used, either wholly or in part, for the
| and or departure of aircraft, and includes all builidings,
sheds, vessels, piers and other structures thereon or
appertaining thereto."
defined in clause (c) to nmean, "lInternational Airports
Aut hority of India constituted under section 3".

Section 3 provi des for t he constitution and
i ncorporation of the authority. It says that with effect
fromthe comencenent of the Act, the Central Governnent
shall constitute an authority to be called the Internationa
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Airports Authority of India. Sub-section (2) says, "the
authority shall be a body corporate by the nane aforesaid

havi ng perpetual succession and a common seal, wth power,
subject to the provisions of this Act, to acquire, hold and
di spose of property both novable and immovable, and to
contract and shall by the said nane sue and be sued". The

Authority conprises of certain nunber of nenbers, all of
whom are appointed by the Central Governnent.
Chapter-111 is entitled "Property and Contracts".

Section 12 in this chapter provides for "transfer of assets
and liability of Central CGovernment to the Authority". Sub-
section (1) of Section 12 reads:

"12.(1) Save as otherw se provided
in sub-section (2), as fromsuch date as
the Central Governnent nay appoint by
notification in the Oficial Gazette in
relation to any airport,--

(a) all properties and other assets
vested in the Central Governnent for the
purposes of the airport and adm ni stered
by the Di rect or- CGener al of G vi
Aviation inmediately before such day
shall vest in the Authority;

(b) al | debt s, obl i gations and
lialibities, all ~“contracts entered into
and all matters and things engaged to be
done by, with, or for the Central
CGovernment inmmediately before such day
for or in connection wth-the purposes
of the airport shall be deemed to have
been incurred, entered into and engaged
to be done by, with, or for the
Aut hority;

(c) al | non-recurring expenditure
incurred by the Central  Government for
or in connection with the purposes of
the airport up to such day and decl ared
to be capital expenditure by the Centra
CGovernment shall, subject to such terns
and conditions as may be determined by
the Central Governnent, be treated as
the capital provided by the Centra
Government to the Authority;

(d) all sunms of noney due to the Centra
Covernment in relation to the air port
i mediately before such day shall be
deenmed to be due to the Authority;

(e) al | suits and ot her | ega
proceedings instituted or which could
have been instituted by or against the
Central Governnent imediately before
such day for any nmatter in relation to
the airport may be conti nued to
instituted by or against the Authority;
(f) every enployee holding any office
under the Central Governnment imediately
bef ore such day solely or mainly for or
in connection with such affairs of the
airport as are relevant to the functions
of the Authority under this Act shall be
treated as on deputation with the
Authority but shall hold his office in
the Authority by the sanme tenure and
upon the sanme terns and conditions of
service as respects renuneration, |eave,
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provident fund, retirement or other

term nal benefits as he would have held

such office, if the Authority had not

been constituted and shall continue to

do so until the Central Covernnent,

either on its own notion or at until the

Authority, with the concurrence of the

Central CGovernnent, duly absorbs such

enpl oyee in its regul ar servi ce,

whi chever is earlier

Provided that during the period of

deput ati on of any such enpl oyee with the

Authority, the Authority shall pay to

the Central Governnent, in respect of

every such enployee, such contribution

towards his |eave salary, pension and

gratuity as the Central CGovernnent may,

by order, determne

Provi ded further that. any such

enpl'oyee, who has, in respect of the

proposal of the Authority to absorb him

inits regular service, intimted within

such time as may be specified in this

behal f by the Authority his intention of

not becom ng /a regular enployee of the

Aut hority, shall’ not be absorbed by the

Authority in its regular service:™

Sub-section (3)  says that "if any dispute or doubt
arises as to which of the properties, rights or liabilities
of the Central CGovernment have  been transferred to the
Authority or as to which of the enpl oyees serving under the
Central CGovernnment in consultation wth the  Authority and
the decision of the Central Government thereon shall be
final." Section 13 declares that any Iland required by the
authority for discharging its functions shall be deened to
be needed for a public purpose and can be acquired as such
under the Land Acquisition Act, (1894. Section 14 says that
subj ect to the provisions of Section 15, the Authority shal
be conpetent to enter into and perform any contract
necessary for the discharge of its functions under the Act.
Section 15 prescribes the node in which contracts on behalf
of the Authority shall be executed.

Chapter-1V sets out the functions of the Authority.
Sub-section (1) of Section 16 says that "subject” to the
rules, if any, made by the Central GCovernment in this
behal f, it shall be the function of the Authority to nanage
the airports efficiently". Sub-section (2) casts a duty upon
the authority to provide at the airports such services and
facilities as are necessary and desirable for the efficient
operation of air transport services at such airports. The
proviso to sub-section, however, says that the function of
providing air navigation services at the airport  shall
however, continue to be discharged by the Central Government
until such date as the Central CGovernment may specify. Sub-
section 3 elaborates the functions of the Authority. It
i ncl udes devel opi ng, constructing and nai ntai ni ng run-ways,
taxi ways, aprons, termnals and ancillary buildings at the
airports, to construct residential buildings and create
townshi ps for its enployees, establish and maintain hotels,
restaurants, and rest-roons at or near the airports and so
on.

Chapter-V deals wth finance, accounts and audit.
Section 19 in this chapter says that the authority shal
have its own fund and all receipts of the Authority shall be
credited thereto and all payments of the authority shall be
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made therefrom Section 18 says that the Central Governnent
nmay provide any capital, over and above the capital provided
under Section 12(1)(c) that may be required by the authority
for discharge of its functions. The Central Government can
also "pay to the Authority, on such terms and conditions as
the Central Governnent may deternmene, by way of |oans or
grants such suns of noney as the Governnment rmay consider
necessary for the efficient discharge by the Authority of
its functions wunder this Act". [Section 18(b)]. Section 20
provides the manner in which surplus funds have to be
allocated by the Authority. According of this section, any
bal ance of its annual net profits remaining after meeting
its expenditure and after providing for reserves etc. shal
be paid over to the Central Governnent. Sections 21 to 24
contain certain regulatory provisions concer ni ng t he
fi nances of the authority.

Chapter-VI entitled "M scell aneous” conprises Sections
25 to 41. Section 25 creates an obligation wupon the
authority to prepare and submt to the Central Government,
at the end of each financial year, an annual report in the
prescribed form giving an~ account of its activities during
that financial year and shall also set out therein an
account of the activities ~which it proposes to undertake
during the next financial year. Such report has to be laid
bef ore both Houses of Parlianent as soon as it is submtted.
Section 31 provides specifically that "for the purposes of
the I ncone-tax Act, 1961 (43 of 1961) or any other enactnent
for the tine being in force relating to incone-tax or any
other tax on income,  profits or gains, the Authority shal
be deemed to be a conpany w thin the nmeaning of the I ncone-
tax Act, 1961 (43 of 1961) and shall be Iliable to tax
accordingly on its incone, profits and gains." Sections 33
and 34 confer upon the Central Covernment certain '\ powers
vis-a-vis the authority to which-we nust refer in alittle
nore detail in view of the fact that they are strongly
relied upon before us in support of ‘the proposition that the
properties vested by the Act in the Authority do yet
constitute and represent the properties of the Union. Sub-

section (1) of Section 33 says, "if at any tine, the Centra
Government is of opinion that in the publicinterest it is
necessary or expedient so to do, it may, by order, direct

the Authority to entrust the managenent of any airport wth
effect fromsuch date and to such person as may be specified
in the order and the Authority shall be bound to conmply with
such direction; Provided that before an order is nade under
this sub-section the Authority shall be given a reasonable
opportunity of being heard in the matter". Sub-section (3)
says that an order made under sub-section (1) of Section 33
shal I, unless recinded sooner, be in operation for a period
of six nonths which can be extended for a further period or
peri ods not exceedi ng ei ghteen nonths. Sub-section (4) says
that during the operation of an order made under sub-section
(1) it shall be conpetent for the Central Governnent to
issue from time to time such directions to the authority as
are necessary to enable the authorised person to exercise
the powers and discharge the functions of the Authority
ef fectively. Sub-section (5) says that on the cesser of
operation of an order made under sub-section (1) in relation
to any airport, the authorised person shall cease to
exercise any powers and functions and the Authority shal

continue to exercise and performsuch powers and functions
according to the Act. Sub-section (6) clarifies that on the
cessor of an order under sub-section (1), the authorised
person shall hand over all or any property remaining with
himto the Authority-Section 34 confers wupon the Centra
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Government the power to supersede the Authority in certain
situations and for a linmted period. Sub-section (1) of
Section 34 reads thus:

"34.(1) If, at any time, the Centra

CGovernment is of opinion--

(a) that on account of a grave emergency

the Authority is unable to discharge the

functions and duties inposed on it by or

under the provisions of this Act; or

(b) that the Authority has persistently

made default in conmplying with any

direction i ssued by the Centra

Governnent under this Act or in the

di scharge of the functions and duties

i mposed on it by or under the provisions

of this Act and as a result of which

default the financial position of the

Authority or the admnistration of any

airport has deteriorated; or

(c) " that ci rcunst ances exi st whi ch

render it necessary in - the public

interest so to do,

t he Central CGovernment may, by

notification in the Oficial Gazette,

supersede the Authority for such peri od,

not exceeding six nonths, as nmay be

specified in the notification

Provi ded ' that before issuing a

notification under this sub-section for

the reasons nmentioned in clause (b), the

Central Gover nirent shal | gi ve a

reasonabl e opportunity to the Authority

to show cause why it should not be

superseded and shal | consi der t he

expl anati on and objections, if —any, of

the Authority.™

Sub-section (2) sets out the consequences and effects
of a notification published under sub-section (1) of Section
34. Wth effect from the date of such ~publication
superseding the Authority, all the nenbers shall  vacate
their offices wth effect fromtheir supersession and al
the powers, functions and duties of the Authority shall be
exerci sed and discharge by such person or persons -as the
Central CGovernnment may direct. Clause (c) of sub-section(2)
says that with effect from the date of- publication of
notification under sub-section (1) superseding the authority
"all property owned or controlled by the Authority shall
until the Authority is re-constituted under sub-section (3),
vest in the Central Government". Section 35 says that the
Authority shall be bound by such directions as may be given
by the Central Governnent on questions of policy. The
proviso to sub-section (1), however, provides that before
giving any such direction, the Authority shall be given an
opportunity to express its views in the matter. Section 36
confers rul e-making power upon the Central Governnent
whereas Section 37 confers the regul ati on-nmaki ng power upon
the Authority.

For the sake of convenience, we shall refer to the
Authority and its licencees (Air India and I.T.D.C.) in the
ensui ng di scussion as appellants and the Muni ci pa
Corporations of Delhi and the Dum Dum Minicipality as
respondents, notwithstanding the fact that in Cvil Appea
No. 6696 of 1995 (arising out of Special Leave Petition (O
No. 5337 of 1988) Dum Dum Municipality is the appellant.

The contention of the | earned counsel for the
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appellants is to the following effect: the expression
"vesting" has several shades of neaning. It does not

necessarily nmean the vesting of ownership. The character of
vesting has to be deternmined with reference to the rel evant
provi sions of the enactnment. In the case of t he
International Airports Authority Act, 1971, the vesting is
only for the purpose of managenent of the airports. In other
words, what is vested is only the managenent and operation
of the airports with a viewto ensure better and efficient
operation of services at such airports. The properties which
were vesting in the Union of India and which are vested in
the Authority by and under Section 12 of the Act continue to
be the properties of the Union of India. They never becane
the properties of the Authority. May be, the properties
acquired by the authority subsequent to its constitution
becorme its own properties but so far as the lands and
buil dings which were in existence on the date of the
constitution of ~the Authority 'and which were vested in it,

they continue to be the properties of the Union of India. So
far as the l'and which has been given on licence to Air India
is concerned, ~Sri  Nariman says, it is the land which
bel onged to the Union of India and was vested in the
Aut hority under Section 12 of the Act on its constitution in
the year 1972. No taxes can, therefore, be |levied upon such
land by the Del hi /Munici pal Corporation. If the |and cannot
be taxed, the buildings thereon cannot al so be taxed. So far
as 'Hotel Airport Ashok’ is concerned, theland upon which
it is located was given on licence to I|.T.D.C. by the
Authority. It is equally the property of the Union of India
which vested in the Authority by virtue of Section 12.
Mor eover, the Bengal Municipal Act, 1932 provides for |evy
of an integrated and conposite tax upon a holding - which
expression is defined to nean "l and held under one title or
agreenment and surrounded by one set of boundaries" by clause
(21) of Section 3. The |land and the building thereon cannot
be dissociated fromone another and hence, no tax can be
| evied upon the building alone if no tax can be | evied upon
the land. It is further subnmitted that the Governnent of
India has repeatedly decided, as contenplated by Section
12(3) of the Act, that the properties concerned herein are
the properties of the Union of India and thus exenpt from
tax. This decision was comunicated to the Minicipa

Corporation of Delhi as well. The said decision, beinga
statutory decision, is bi ndi ng upon t he Muni ci-pa

Corporation of Delhi. W find it difficult to agree with the
| ear ned counsel for the appellants.

The power to carry on a business is an incident of
proprietory power. Even before the present Article 298 was
substituted by the Constitution Seventh Amendnent. Act, 1956,
this Court had taken the viewthat the State is entitled to
engage itself in all activities necessary for the pronotion
of the social and econom c welfare of the comunity and that
for doing so no specific legislation is necessary ' except
where the State proposes to encroach upon private rights in
order to enable it to carry on its business. [Rai Sahi b Ram
Jawaya Kapur & Os. v. State of Punjab (1955 (2)
S.CR 225)]. Wth a viewto put the matter beyond any doubt,
Article 298 was substituted altogether by the Seventh
Amendnent Act. It reads:

"298. Power to carry on trade,

etc. --

The executive power of the Union and of

each State shall extend to the carrying

on of any trade or business and to the

acquisition, holding and disposal of
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property and the making of contracts for

any purpose:

Provi ded that - -

(a) the said executive power of the

Union shall, in so far as such trade or

busi ness or such purpose is not one with

respect to which Parlianent may nake

| aws, be subject in each State to

| egi slation by the State; and

(b) the said executive power of

each State shall, in so far as such

trade or business or such purpose is not

one with respect to which the State

Legi sl ature may nmake | aws, be subject to

| egi sl ati on by Parliament."

According to the statenent of objects and reasons
appended to the Bill, the said anendment was brought in "to
make it~ clear that the Union government, as well as State
governnment's, are conpetent to carry on any commercial or
i ndustrial under ~taking, whether or not it is related to a
matter within the |egislative conpetence of the Union or as
the case may be of the State. Simlarly, the holding,
acqui sition and disposal of property and the making of
contracts by the Union or a State could be for any purpose
wi t hout constitutional inpropriety”.

Even before the advent of the constitution, the State
had been carrying on several activities which were in the
nature of conmerci al /tradi ng/ manuf acturing activity but with
the advent of the constitution introducing the concept of a
wel fare State - or a socialist State, as the case may be -
both the State and Central Governnents —enbarked upon an
extensive and systematic course of ~activity whereunder
several business ventures were conmenced and in nany cases
taken over. Wthin a few years, ~however, it was realised
that a business is to be carried on as a business and not in
the nmanner of governnmental  activity. Accordingly, the
Central and State Governnents started creating corporations
for carrying on these activities. In the case ‘of / ngjor
public utilities, statutory corporations were created under
di fferent enact ment s. For exanpl-e, Road Transport
Cor porati ons under Road Transport Cor por at i-ons Act,
El ectricity Boards wunder the Electricity Supply Act, 1948,
Air India and Indian Airlines under the Airlines Corporation
Act, Life Insurance Corporation under the Life 1nsurance
Corporation Act and so on. In respect of severa
undert aki ngs, conpanies were registered under the Comnpanies
Act. Wth a viewto anable these statutory corporations and
conpanies to carry on the activity which was hitharto
carried on by the governnents, the relevant . properties

assets and liabilities were transferred to such new
corporations They were supposed to operate on  business
lines, pay taxes and justify their creation and

constitution. These corporations, whether created under the
statute or registered under the Conpanies Act are distinct
juristic entities owning their own properties having their
own fund, capable of borrowing and Ilending nonies and
entering into contracts |like any other corporation. In many
cases the entire share capital of these corporations is
owned by the Governnent whether Central or State. |In some
cases, the major share holding is of the Governnent with
sone private share holding as well. In case of sone
statutory corporations, the enactnent creating themdid not
provide for any share capital, though it was nade a body
corporate with all the necessary and incidental powers that
go with such concept. The International Airports Authority
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is one such corporation created under the Act with no share
capital but which has its own properties, its own fund,
accounts, enpl oyees and capable of |ending and borrow ng and
entering into contracts. The properties held by it can be
categorised into two, viz., (1) those that were transferred
to it under Section 12 of the Act at the time of its
inception and (2) those that have been acquired by it
subsequent to its constitution. There is no dispute about
the second category of properties. Admttedly they are the
properties of the Authority and not the properties of the
Union. The only controversy is with respect to the first
ki nd of the properties.

It is true that the expressions "vest" and "vesting"
have different shades of neaning as pointed out by this
Court in Fruit and Vegetable Merchants Union v. Delhi
| nprovenent Trust (1957 S:C.R 1) and that the nature and
character of vesting has 'to be ascertained with reference to
the relevant provisions of the enactnment. But the question
is what i's the nature and character of vesting under the
International Airports Authority Act, 1971? Sri F.S. Nari man,
who | ed the argunents on behal f of the appellants laid great
stress upon the preanble to-the Act and sub-section (1) of
Section 16. Learned Counsel contended that according to the
preanbl e, the Act was nade "to provide for the constitution
of an Authority for the management of certain aerodrones
whereat International air transport services are operated or
are intended to be operated and for nmatters connected
therewi th", which ‘aspect is affirmed in sub-section (1) of
Section 16 which says that "it shall be the function of the
Authority to manage the airports efficiently”. On the basis
of the said provisions |earned counsel contends that the
vesting of properties in the Authority is only for the
purpose of managi ng those properties and that the ownership
of those properties was not vestedin the Authority. W are,
however, of the opinion that the nature and character of
vesting should not be determined with reference to the
preanbl e and sub-section (1) of (Section 16 alone but on a
totality, i.e., on a conspectus of the provisions of the
Act. Section 3(2) says that the —authority shall be‘'a body
cor porate havi ng perpetual succession and a conmon seal with
power to acquire, hold and di spose of property both novable
and i mmpvable, and entitled to enter into contracts. It can
sue and is liable to be sued inits own nane. Section 12,
which is the vesting provision does not contain any words of
[imtation. It vests all properties and other assets vested
inthe Central Government for the purposes of the airport
and administered by the Director General of Cvil Aviation
i medi ately before the constitution of the authority in the
Authority. All debts, obligations and liabilities incurred,
all contracts entered into and all other matters connected
with the said properties are also made over- to the
Authority. Any sums of noney due to the Central Governnent
in relation to the airports imediately before such
constitution are deemed as anounts due to the authority.
Simlarly, in respect of all suits and other lega
proceedi ngs, the Authority comes in the place of Centra
CGovernment. The concerned enployees are treated as on
deputation with the Authority. Section 13 says that any |and
required by the authority shall be deenmed to be needed for
public purpose and acquired as such according to |aw. The
Authority is enmpowered to enter into contracts by itself.
The Authority has its own fund into which any subventions
nmade by Central Covernment are deposited. The Centra
Government can also advance |oans to the Authority on such
terns and conditions as it may determ ne. The surplus incone
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remai ning after nmeeting of the necessary expenditure and
after providing for reserves and other requirenments, is to
be paid over to the Central Government. Section 23 says that
the Authority can borrow noney from any sources by issue of
bonds, debentures and such other instruments as it nay deem
fit. It has its own accounts which are audited by the
Conptroller and Auditor General of India. It has to prepare
and publish an annual report every year. Section 31 provides
expressly that the Authority shall be deened to be a conpany
for the purposes of the Income Tax Act, 1961 and its incone,
profits and gains shall be liable to tax according to the
said Act. This is a significant provision as we shall point
out in alittle while. These several provisions mnmke it
clear that the Authority is a distinct juristic entity,
having its own properties, fund and enpl oyees, and that it
is capable of borrowing from any source including from
CGovernment of India. The Act expressly nmakes the Authority
liable to pay income  tax like any other conmpany and its
i ncome ari'ses mainly fromthe properties vested init. This
fact coupled with the fact that there are no words of
restriction in Section 12 does establish conclusively that
the properties vested in it under Section 12 - properties
which were hitherto owned by the Union of India - cease to
be the properties of the Union of India and that the said
vesting is neither restricted not tenporary. The vesting is
no doubt for ensuring better managenent of airports but the
sai d purpose underlying the creation of the Authority cannot
be read as a restriction or as a-ground for curtailing the
meani ng of vesting.

So far as Section 33 is concerned, it is a tenporary

neasure - a regulatory —manner - which has to ‘be taken
whenever it is found necessary in public interest. |If the
Central Gover nnent is of the opinion-that in public

interest, it is necessary or expedient so to do, it can
direct the Authority to entrust the nmanagement of any
airport to the person or persons appointed by it who shal
manage the sane for the limted  period specified in the
section subject to and wunder the orders of the Centra
Covernment. At the end of such period, the managenent of the
airport reverts back to the Authority. Simlarly, Section 34
provides for supersession of the authority in certain
situations, viz., in a grave energency where the authority
is unable to discharge its functions or duties or where the
authority has persistently nade default in conplying with
any direction issued by the Central Covernment as a result
of which the financial position of the authority or the
adm nistration of the authority has deteriorated or where
the circunmstances exist which renders it in the public
interest so to do. This is another instance of contro
vested in the Central GCovernment to ensure proper and
efficient functioning of the Authority. The Authority can be
superseded only for a period not exceeding six nonths which
can, however, be extended for a further period of six nonths
- but not beyond. These are the usual regul atory provisions
found in such enactnents and in enactnents dealing wth
cooperative societies and panchayat raj institutions.

Great enphasis was laid upon clause (c) of sub-section
(2) of Section 34 which provides that on supersession of the
Aut hority under sub-section (1) "all ©property owned or
controlled by the Authority shall, until the Authority is
re-constituted under sub-section (3), vest in the Centra
CGovernment". This provision, according to the |earned
counsel, points out the epheneral nature of "vesting" of
properties of the Union of India in the Authority and is
i nconsistent with the theory of absolute vesting propounded
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by the respondents. W are not inpressed. It nmay be seen
that once an Authority is superseded under Section 34(1),
there is, in law, no Authority. In such a situation

provision has to be nmade with respect to the properties
hitherto vesting in the Authority and clause (C) of sub-
section (2) is precisely the provision providing for it.
Evidently, the Parliament did not wish to vest the
properties in the person or persons appointed to nmanage the
affairs of the Authority for a linted period. It is for
that reason that the said clause says that during the period
of supersession such properties vest in the Centra

CGovernment which get revested in the Authority once it is
re-constituted. Indeed, it is suggested by Sri Chatterji,
| earned counsel appearing for the Dum Dum Municipality that
if the properties did never vest in the Authority and had
al ways remai ned the properties of the Union of India, there
was no occasion for clause (c) to say that the properties
owned or controlled by the Authority vest in the Union for
the said /limted period. W need not, however, express any
opi nion . on this subm ssion.

It was then argued by the |earned counsel for the
appel l ants that Section 34(2) (C) is really consistent with
and bears out their ~theory rather than the case of the
respondents. It is pointed out that Section 34(2)(C) wuse
both the expressions "owned" and "controlled", which neans

respectively the properties owned by it (i.e.,
acquired/ constructed by it after its constitution) and those
under its control (i.e., the properties which are owned by

the Union of India  and placed -under the managenent of the
Aut hority under the provisions of the Act). 1t is submtted
that the Parliament used both the expressions to denote both
ki nds of properties. W cannot agree. Probably, the |earned
counsel are reading too nuch into these two words. In any
event, Section 34(2)(C) does not use the expression
"managed”, as it ought to, if “the intention attributed to
Parliament by the learned counsel is <correct. It 'uses a
di fferent expression "controlled by". It seens to'refer to
those properties which may not be owned by the Authority but
are under its control on the date of supersession. Fromthe
said two words in Section 34(2)(C), no inference can be
drawn which mlitates against the entire schenme of the Act:

A circunstance common to both Sections 33 and 34, which
establishes the distinct identity of the Authorityis the
requi renent that before taking action under either of the
sections, notice has to be given to the Authority to show
cause and it has to be heard.

There is yet another difficulty in the way of accepting
the appellant’s submi ssion. The subm ssion |ogically means
that only those properties which are vested by the Centra
CGovernment in the Authority on the date of its constitution
alone will continue to be the properties of the Union. But
so far as the properties which have been acquired or
constructed after that date by the Authority would be its
own properties. It may happen that the properties which have
been vested in the authority at its inception have been re-
built, inproved, expanded and devel oped beyond recognition
How is one to draw the 1line and where? Such a distinction
would not only be artificial but difficult to operate in
practice. The annual report published by the Authority from
year to year discloses how the Authority has understood the
vesting. A copy of the annual report 1988-89 is placed
before us which shows that the Authority clainms to be the
owner of all the properties without naking any distinction
between those that were vested in it at its inception and
those which have been acquired and/or constructed later. It
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has also «clained depreciation on all the properties under
Section 32 of the Income Tax Act which can be clained only
by the owner of the properties. W are not suggesting that
the understanding of the Authority is conclusive on the
guestion. Far fromit. The issue has really to be decided on
the basis of the provisions of the Act. W referred to the
said aspect only to show how the Authority and Union of
I ndia have wunderstood the |legal position and acted upon it
over a period of nore than two decades.

W may now deal with the subnission based upon certain
letters of CGovernnent of |India asserting that all the
properties of the Authority are the properties of the Union
The appellants seek to read these letters as constituting a
decision within the neaning of Section 12(3). Section 12(3)
has been set out in full herei nabove. W nay now set out one
of the letters relied wupon, viz., letter dated January 2,
1981 fromthe Deputy Secretary to the Governnent of India to
the Chief Secretary, Governnent of Maharashtra, Bonbay which
reads:

“No. W 24011/ 14/ 80- AA
Dat e: 02. 01. 81.

To,

The Chi ef Secretary,

Covernent of Maharashtra

Mant ral aya, Bonbay.

Sub : i. Non-agriculture assessnent
on the | ands at Bonbay
ai rport under the contro
of the | AAl

ii. Paynment of Muni ci pal
taxes to the Bonbay
Muni ci pal Corporation by
the | AAl.
Sir,

I am directed to say that the

I nt ernati onal Ai r port Aut hority of

India, a public sector under taking

under this Mnistry, has infornmed the

M nistry that Addi ti onal Col | ect or,

Bonbay Sub-urban District and the Bonbay

Muni ci pal Corporation respectively are

maki ng non-agricultural assessnent and

| evying Municipal taxes on the |ands

under the control of [1AAl at Bonbay

Airport. Sonetimes ago, this Mnistry

received a letter from the Additional

Col | ector, Bomnbay Sub-urban District

stating that the 1 AAl is subject to non-

agricultural assessment for the |ands

under its control at Bonbay Airport (No.

C/ Desk/ 2/ 8A/ 826 dt. 03. 05.1980).

2. This matter was referred to the

Union Mnistry of Law, Justice & Conpany

Affairs for legal opinion. A copy of the

| egal opinion received is enclosed. It

may be seen from the legal opinion

received that the property vested with

the I AAl continues to be the property of

the Government of India and is exenpt

fromstate taxation.

3. In view of this, it is requested

that suitable instructions be issued to

the Additional Di strict Col | ect or,

Bonbay Sub- urban district and the

Conmi ssi oner, Bonbay Muni ci pa
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Corporation not to levy any State tax on
the lands under the control of |AAl at
Bonbay.
Yours faithfully,
Sd/ -
(Gopal Chaturvedi)
Dy. Secretary to the Govt.of India"
The appellants al so rely upon a
certificate issued by the Government of India
addressed to the Managing Director, Hote
Corporation of |India, which nay also be set

out :
"“GOVERNVENT OF | NDI A
M N STRY OF CIVIL AVI ATION &
TOURI SM
(Departnent of Civil
Avi ati on)
SARDAR PATEL
BHAWAN,
PARLI AMENT
STREET,
NEW DELHI

Dat ed 21. 8. 89
AV. 18050/ 67/ 89- AA
To
The Managi ng Director,
Hot el Corporation of India,
5th Fl oor,
Cent aur Hotel, Bonbay Airport,
Bonbay.
Sub: Assessnent of property tax.
* % %
Sir,
I amdirected to refer to letter
No. PRM 202 dated 3rd August, 1989 on
the above noted subject —and to certify
t hat Air I ndi a is a statutory
Corporation established under the Air
Corporation Act, 1953 by the Governnent
of India and the Hotel Corporation of
India is a wholly owned subsidiary of
Air India. Since both Air India and the
Hotel Corporation of India are public
sector undertakings, the properties of
these Corporations are basically vested
with the Governnment of |ndia.
Yours faithfully,
Sd/ -
( R N. Bhargava )
Under Secretary to the Govt. of India"
In our opinion, these letters and/or the certificate do
not represent a decision wthin the neaning of Section 12
(3) since that sub-section seens to contenplate a dispute
between the Union of India and the Authority. No  such
di spute ever existed. Secondly it cannot bind any of the
Muni ci pal Corporations concerned herein for the reason that
they were not heard before rendering the said decision. Yet
another feature of these letters and certificate is that
they do not draw a distinction bet ween properties
transferred by the Union of India to the Authority and the
properties acquired and/are controlled by the Authority
after its constitution. According to the Central Government,
all the properties of the Authority are really the
properties of the Union - a stand which is not taken by the
appel  ants even.
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Now, coming to Section 31 of the Act, it states
expressly that the Authority shall be a conpany within the
meani ng of Incone Tax Act, 1961 and shall be liable to tax
upon its income, profits and gains. Now, if the properties
vested in the Authority by Section 12 continue to be the
properties of the Union, the inconme arising therefrom should
also be the income of the Union and not the income of the
authority. The dichotony in the argunent of the appellants
i s understandable. Wen Section 31 says that the incone,
profits and gains of the authority shall be liable to tax
under the Incone Tax Act, it means clearly that it shall be
assessed according to the provisions of that Act which
i ncl udes Section 32 providing for depreciation on the assets
fromwhich the inconme arises. As a matter of fact, the
Authority has been clainmng  and obtaining the benefit of
Section 32 of the Income Tax Act, which it could have
clainmed only if it were the owner of those assets. Having
done that  over a period of nore than twenty years, the
Aut hority cannot now turn round - when it is sought to be
taxed under-the rel evant Munici pal Corporation Act - and say
that those properties do not belong to it. The shifting
stands adopted by the Authority to suit its convenience are
too self-evident to call for any enphasis.

The deci sion of the Constitution Bench of this Court in
Andhra Pradesh State “Road Transport Corporation v. The
Income Tax O ficer (1964 (7) S.C.R 17) - a case arising
under Article 289 of the Constitution - may be referred to
at this stage. The 'Andhra Pradesh State Road Transport
Cor porati on was constituted _under the Road Transport
Corporations Act, 1950 with -effect from January 11, 1958.
Prior to that date, road transport was a departnent of the
CGovernment of Andhra Pradesh and was being run by it. During
the period prior to January 11, 1958, the inconme fromthe
road transport was exenpt fromtax as the income of the
State CGovernment but once the corporation was formed, the
Income Tax Departnment took the view that the income earned
by the corporation is liable to tax. Notices were
accordingly served upon the corporation, which questioned
the same by way of a wit petition in the Andhra Pradesh
Hi gh Court. It contended that ~ having regard to the
provisions of the Road Transport Corporations Act and .in
particul ar Section 30 which provides that the net incone of
the Corporation should go to the State of Andhra Pradesh, it
nust be held that the incone of the corporation was really
the incone of the State Governnent. This argunment was
rejected on an examination of the provisions of the Road
Transport Corporations Act which are broadly in accord with
the provisions of the International Airports Authority Act,
1971. In coming to the said conclusion, the Constitution
Bench | aid enphasis upon the fact that the corporation has a
separate fund of its own, that it can borrow funds -from any
source including from the State Governnent and Centra
CGovernment and that it can enter into contracts and own
property. It held that the mere fact that the corporation.is
owned by the State Government or that in all material
Particulars, its activities are controlled by the State, are
of no consequence. O course, the share capital of the
corporation in that case was held by the State Governnent
and Central CGovernment  toget her and t hat it al so
contenmpl ated raising of capital by issue of shares to other
parties whereas in the case of the Authority there is no
such provision. But the said feature, in our opinion, does
in no way whittle down the rel evance of the said decision to
the facts of the case before us, for the reason that the
said fact is not at the core of the decision.
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There is yet another circunstance which goes to support
our concl usion. The Parlianment has since enacted the

Airports Authority of India Act, 1994 (Act 55 of 1994) in
supersession of the 1971 Act. W are told that the 1994 Act
has come into force on and fromApril 1, 1995. Section 3 of
the Act constitutes an authority called "Airports Authority

of India". Sub-section (1) of Section 13 says that on and
from the appoi nted day, the under taki ngs of t he
International Airports Aut hority (i.e., the authority

constituted under Section 3 of the 1971 Act) shall be
transferred to and vest in the Authority constituted under
Section 3 of the 1994 Act. Sub-section (2) of Section 13
makes it clear that the undertaking of the Internationa
Airports Authority.... which is tranferred to and which
vests in the Authority under sub-section (1) shall be deened
to include all assets, rights, powers, authorities and
privileges and all property, nmovable and i movable, real or
personal , corporeal or incorporeal, present or contingent,
of what ever nature and wheresoever situate, including |ands,
bui | di ngs, machi nery, equipnents, works, workshops, cash
bal ances,  capital reserves, reserve funds, investnents,
tenanci es, | eases and book debts and all other rights and
interests arising out of _such property as were imredi ately
before the appointnment day in the ownership, possession or

power of the International Airports “Authority...... in
relation to its wundertaking whether ~within or outside
India..... “. No distinction of the nature  urged by the

| earned counsel for the appellants is recognised by sub-
section (2) of Section 13 of the 1994 Act.

Reference may be made in this connection to the
decision of this Court —in Wstern Coalfields Limted v.
Speci al Area Devel opnent Authority (1982 (1) S.C. C 125).
Certain governnent conpani es i ncor por at ed under t he
Conpani es Act, the entire share capital whereof was
hel d/ owned by the Government of Indiaclainmed exenption from
State taxation under Article 285(1) of the Constitution. The
said plea was rejected by this (court holding that nerely
because the entire share capital is owned by the Governnent
of India it cannot be held that conpanies thenselves are
owned by the CGovernment of India. |t was observed that the
conpani es which are incorporated under the Conpanies Act
have a corporate personality on their own distinct fromthat
of the Governnment of India and that the | ands and buil di ngs
are vested in and owned by the conpanies whereas the
Governnment of India only owns the share capital. Reliance
was placed upon certain decisions of this Court including
the decision in Andhra Pradesh State Road Transport
Corporation. W are of the opinion that the said principle
applies equally in the case of a statutory corporation. The
statutory corporation is constituted by or under a statute
as against the conpanies (including government conpanies)
whi ch are regi stered under and governned by | ndi an Conpani es
Act, 1956.

For all the above reasons, we are of the opinion that
the International Airports Authority of India is a statutory
corporation distinct fromthe Central Governnent and that
the properties vested in it by Section 12 of the Act cannot
be said to have been vested in it only for proper
management. After the date of vesting, the properties so
vested are no longer the properties of the Union of India
for the purpose of and within the neaning of Article 285.
The vesting of the said properties in the Authority is with
the object of ensuring better managenent and nore efficient
operation of the airports covered by the Act. Indeed that is
the object behind the very creation of the Authority. But
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that does not nmean that it is a case of limted vesting for
the purpose of better nmnagenent. The Authority cannot,
therefore, invoke the imunity created by Article 285(1) of
the Constitution. The | evy of property taxes by the rel evant
Muni ci pal bodies is unexceptionabl e.

In view of our conclusion in the preceding para, it is
unnecessary to go into the other question raised, viz.,
whet her the nunicipality can levy tax upon the building
where it cannot levy tax upon the Iland upon which the
bui | di ng st ands.

The Cal cutta high Court has expressed a view that not
all the land in the possession of the |I.T.D.C (pursuant to
the licence granted to it by the Authority) is within the
[imts of the Dum Dum Minicipality. Since this finding
appears to be not based on.any definite material, we |eave
this question open for deci sion by the appropriate
authorities at the appropriate stage. In any such
proceedings, the finding of the H gh Court aforesaid shal
not operate as res judicata.

For the above reasons, ~ Civil Appeal Nos. 6698-6700 of
1995 (arising out of S.L:P.(C Nos.1176 of 1991, 7882 of
1993 and 5926 of 1991) are ~dismissed and Cvil Appeal No.
6696 of 1995 (arising out-of S.L.P.(C No.5337 of 1988) is
al l owed. No costs.

ClVIL APPEAL NO 6701 OF 1995

(ARISING QUT OF 'S.L.P.(C) NO 7914 OF 1995)

Leave granted.

This appeal is' preferred against the ‘interlocutory
order dated March 24, 1995 pending wit appeal. As stated
her ei nabove, the |earned Single  Judge had allowed the wit
petition filed by the Authority and held that the Bonbay
Muni ci pal Corporation cannot |levy any property taxes upon
the property held by the Authority. The Muni ci pa
Corporation preferred an appeal ~against the said  order
wherein the Division Bench directed the Authority to pay a
part of the demand pending disposal of the appeal. It is
that order which is questioned  in this appeal by the
Authority. Having regard to our decision in the natters
relating to Delhi and Calcutta, this appeal is liable to be
dismissed. It is accordingly dismssed herewith.” It is
evident that the wit appeal pending in the Bonmbay Hi gh
Court is liable to be allowed in the light of this judgnent.
It is open to the Bonbay Municipal Corporation to bring this
judgrment to the notice of the High Court and have the appea
di sposed of no costs




