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Hon’ bl e M. Justice B.L.Hansaria
M. V.R Reddy, Additional Solicitor CGeneral and
M. Tapas Ray, Sr.Adv. and M.H K Puri, Adv, with them for
the appel |l ants.
M.A K Sen, Sr., M.V.B.Joshi and M.G S. Chatterjee, Advs.
with himfor the Respondents.

JUDGMENT

The foll owi ng Judgnment of the Court was delivered:

IN THE SUPREME COURT OF | NDI A

Cl VIL APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO. 6191 COF 1995
[Arising out of SLP Nos. 14662/95 (CC 851/95)

STATE OF WEST BENGAL & ORS. oL APPELLANTS
VERSUS
GOPAL CHANDRA PAUL & ORS. L. RESPONDENTS
W TH

C. A. NCS. 6192- 6196 OF 1995
(Arising out of SLP Nos.14664- 14668/ 95 (CC 1585, 1576, 1571,
1098, 1150)
JUDGMENT
K. RAMASWAMY. J.
Leave granted.

Shorn off procedural wangles, the core question in
these appeals is whether the superannuation at the age of 60
years available to the teaching staff of the Governnent
schools of the Education Departnent of Wst Bengal would
stand extended to the i nspecting staff of the said
Departnment. The learned single Judge and D vision Bench
reached their decision on intertransferability, at sone
stage of the teaching staff and the inspecting staff, which
position was not accepted by the State and held that the
i nspecting staff would stand on parity wth the teaching
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staff and thereby the benefit of superannuation of 60 years
woul d be applicable to the inspecting staff. Rule 75 of the
West Bengal Service Rules-Part |, (for short, the Rules’) in
Chapter x provi des superannuation of the gover nirent
enpl oyees other than a nenber of the group ‘D (d ass-1V)
service who shall retire from service compulsorily wth
effect from the afternoon of the last date of the nmonth in
which the enployee attains the age of 58 years. The second
proviso thereto adunbrates an exception that "provided
further that the age for retirement as prescribed in this
rule shall not be applicable in cases where higher age-limt
upto 60 vyears for retirenent has been fixed under any
general or special orders of Government . " In the
notification No.1995-Edu (A) 17A-1/81 dated Cctober 1, 1981
it was stated that "notw thstanding anything contained in
the Rules, the date of conpulsory retirenent of a teacher of
a Government Education Institution shall be the date on
which he attains the age of 60 years which was superseded
ultimately by notification No.0426-Educati on dated May 29,
1990. Therein the Governor, while extending the last date to
file options by all categories ~of teaching staff of
CGovernment schools and Governnent Madrashas up to June 4,
1990, stipul ated thus:

"(i) The age of super annuati on.  of

teachi ng staff of "Governnent School s and

Madr ashas, appointed on or after 1.1.86,

is fixed at 60 years.

(ii) The age . of super annuation of

teachi ng staff of Governnent School s and

Cover nment Madrashas, appointed prior to

1.1.86, who elect to come over to the

revised scale of pay shall be 60 years.

They nmay, however, retain their old

scale of pay under ROPA Rules, 1981 to

get the benefi t of ext ensi-on of

services, on year to year basis, upto 65

years subject to the condition that they

are physically fit and nentally alert.

Such extension of service should be

sanctioned by the Conpetent Authorities

and would be subject to the result of

the rel evant cases now sub-j udi ce.

(iii) The teaching staff of Governnent

School and Gover nment Madrashas, who had

been enjoying the extension of service

on year to year basis on and from1.1.86

to the date of issue of this order nmay

al so cone under the revised scal e of pay

provided they have already retired on

agree to retire on or before 4th June,

1990.

This order nodifies the earlier order

No. 81- Edn(B)/ 1M 3/ 82 dated 31.3.86."

Thus, it would be clear that the age of superannuation
of teaching staff of Governnent Schools and Governnent
Madar shas appointed prior to January 1, 1986, who elect to
opt to the rules, shall be 60 years. This would also be
applicable to those teaching staff who had been enjoying the
extension of service of year to year basis on and from
January 1, 1986 to the date of My 29, 1990 provi ded that
they have already retired on agreeing to retire on or before
June 4, 1990. It is manifest that Rule 75 of the Rules would
be applicable to all Covernment staff except Goup ‘D and
enpl oyees covered by the notification issued under the 2nd
provi so. The normal Rul e of superannuation of all Governnent
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servants except the excepted class of enployees is 58 years.
For the teaching staff, the superannuation is 60 years.

The question is whether the inspecting staff s
entitled to retire on their attaining superannuation upto 60
years. The contention of Shri V.R Reddy, |earned Additiona
Solicitor General, is that the service conditions of the
teaching staff and the inspecting staff are regulated by
statutory rules issued under proviso to Article 309 of the
Constitution. The teaching staff is neither a feeder post,
nor transfer of inspecting staff as a teacher is a node of
recruitment. The recruitment to the respective cadres is
either by direct recruitnment or pronotion fromthe specified
feeder posts. Since the inspecting staff is neither a feeder
post to the teaching staff nor the rules prescribe for
transfer of inspecting staff to become a nenber of the
teaching staff, the inspecting staff should be required to
retire on their attaining the age of 58 years. Shri A K Sen,
| ear ned” Seni or counsel for respondents, repelled the
contention arguing that practice has grown that the teaching
staff and i nspecting staff are interchangeable which
position was —not controverted by the appellants either by
filing an affidavit in opposition in the High Court nor
pl aced any contrary nmaterial in this Court. Thereby, it nust
be deemed to have been adnmitted that the teaching staff and
the inspecting staff are interchangeable. On that prem se,
the inspecting staff stands on parity with the teaching
staff. Thereby the inspecting staff are entitled to retire
on attaining the age of 60 years. W find no force in the
contenti on.

Admittedly, the CGovernor exercising the power under
proviso to Article 309 of the Constitution, issued statutory
rules (Annex B of paper book) prescribing rules for
recruitment to the posts of District |nspector of Schools
and Additional District Inspector ~ of Schools in the West
Bengal Educational Service. The nethod of recruitment is (i)
by selection (direct recruitnment), departnmental candi dates
being eligible to apply, or (ii) by promtion from the
confirmed Assistant |Inspectors  of Schools. Explanation
These posts shall be filled up by pronotion -and ‘direct
recruitnment in the ratio of 2:1. The Qualifications for
direct recruitment are (i) A second class Master’s degree of
a recognised University in India or an equival ent degree,
(ii) a degree in teaching of an Indian University or
equi val ent degree. (iii) three years' experience of
I nspection work or in teaching in a school, (iv) ability to
undertakes touring. (v) famliarity with nodern outl ook and
met hod of school inspection. (vi) capacity for planning and
organi sation. (vii) good power of expression in Bengali-
spoken and witten.

Simlarly, on Decenber 19, 1975, the Governor issued
statutory rules regulating recruitnent to the posts of Head
Master of Government Hi gh Schools in the West Bengal Seni or
Educati onal Service (Annex C of Paper Book). The method of
recruitment has been specified therein which is by direct
recruitment or by pronotion fromconfirned Headmasters in
the West Bengal Educational Service (Men's Branch) either by
sel ection, departnental candidates being eligible to apply.
Similarly the ratio of 2:1 has been prescribed in direct
recruitment. The qualifications for direct recruitment have
been provided thus:

"Qualifications for direct recruitnent

Essenti al

(i) A second class Master’'s degree of a

recogni sed University or an equival ent

degr ee.
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(ii) a first class degree in Teaching
and /or Educati on of a recognised
Uni versity or an equival ent degree,

(iii) ten years teaching experience in
recogni sed second school s,

(iv) capacity for developing corporate

life and mai nt ai ning discipline in
secondary school s,

(v) famliarity with the | at est
devel opnent in secondary education, and
(vi) good power of expr essi on in
Bengal i - spoken and witten.

Desi rabl e:

(i) A post-graduate degree in Education

or an equi val ent degree, and

(ii) adm nistrative experience."

It would thus be clear that the statutory rules do not
prescribe transfer of the inspecting staff or the teaching
staff to 'the other service as a node of recruitnent nor is
it a feeder post for the other service. In other words, the
teaching staff and inspecting staff are two distinct and
i ndependent services and the  two streans never mningled at
any stage. The qualifications, the node of recruitment and
service conditions ‘are separate. The cadres are distinct.
The inspecting staff are entirely to look after the
i nspection of the schools while the teaching staff are
required to inpart education to the students.

The question i's whether the pollutant source, obviously
manoeuvred at some stage without statutory anendments to the
rules, can provide legitimcy and would form foundation to
claimthe benefit of superannuation of 60 years? The answer
is obvious. Wen statutory rule 75 expressly prescribes the
maxi mum super annuati on of 58 years to all Governnent
enpl oyees excluding the excepted classor classes and the
teacher is one such class, an Inspector, a distinct cadre,
by no stretch of inmagination can be taken as a teacher. The
second proviso is an exceptionto rule 75 which enables the
State Governnent to grant the benefit by a notification and
pursuant thereto the statutory notification and pursuant
thereto the statutory notification was issued prescribing
superannuation of 60 vyears for a teacher. Rule 75 is
unequi vocal and clear. Stray incidents —of transfer by
subordinate officers would not give legitimcy to  claim
parity at the stage of superannuation. Gving countenance to
such a contention br eeds corruption, nepoti sm and
favoritism

The High Court relied upon a judgnent of a single Judge
in which the Governnment had not filed counter and . that
j udgrment fornmed foundation as precedent for |ater cases. The
statutory rules were neither referred to nor construed.
Anot her judgnent of the H gh Court of Delhi in--which a
teacher appears to have been transferred to the inspecting
staff, who, when sought to be superannuated on attaining the
age of 58 years, questioned the same. The Hi gh Court had
given him the benefit of 60 years since he was recruited as
a teacher. Apart fromthe correctness of the jurisdiction of
the Del hi Hi gh Court to grant the relief to a teacher
gover nment by the rules, the ratio therein has no
application to the facts and it cannot form the base to
grant the relief of superannuation of 60 years to the
nmenbers of inspecting staff.

We, therefore, hold that inspecting staff governed by
the statutory rules are not on par with the teaching staff.
Therefore, they are required to retire conpulsorily on
attaining the age of superannuation of 58 years and shal
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retire in the afternoon of the last day of the nobnth in
whi ch he/she attains the age of 58 years. The appeals are
accordingly allowed but in the circunstances w thout costs.




