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Question of constitutionality of the Arbitration
(Orissa Second Anendnment) Act, 1991, to be referred to
hereinafter as the 1991 Anmendnent Act’, which has anmended
the Arbitration Act, 1940, to be referrred to hereinafter as
the Principal Act’, in its application to the State of
Orissa, arises for our consideration and decision in the
present wit petitions filed under Article 32 of the
Constitution.

Petitioner in Wit Petition No. 1151 of 1991 had
entered into two contracts with the Orissa Governnment in the
years 1969 and 1970 for construction of high |evel bridges’ -
one over the river Daya and another over  the river
Rushi kul ya. Any dispute to arise between the parties under
the said contracts, was required to be resolved by having
recourse to arbitration under the Principal Act because of
the arbitration clause that stood incorporated in each of
them by agreement of parties. The Oissa Governnent which
rescinded both the contracts - one in the year 1974 -and
another in the year 1975, it appears, did not concede to the
petitioner’'s claim exceeding rupees one crore nade in
relation to each of them This situation appears to have | ed
the petitioner to institute two separate proceedi ngs under
the Principal Act in the Court of Sub - Judge, Bhuvaneshwar -
-the Court of Sub-Judge’ seeking appointnent of arbitrators
to decide the disputes relating to his clainse made in
respect of the said two contracts. The appointnent of a
separate arbitrator for deciding each of the said disputes,
it appears, was made by the Court of Sub - Judge in the year
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1981. But, in the vyear 1982 when the Principal Act, as
applicable to the State of Oissa, was anended by the
Arbitration (Oissa Amendnent) Act, 1982 -- the 1982
Amendnent Act, providing a forumof Arbitration Tribunal for
deciding arbitral disputes arisen or arising fromcontracts
as those of the petitioner, a controversy appears to have
cropped up, as to whether the arbitrators appointed by the
Court of Sub-Judge, in the proceedings before it, had to be
replaced by an Arbitration Tribunal to be constituted
according to the 1982 Anmendnent Act’. Wwen the said
controversy had still to be resolved, the Arbitration
(Orissa  Amendnent) Act, 1984 -- the 1984 Anendment Act’, it
is said, cane into force anending the Principal Act insofar
as it becane applicable to the Orissa State by providing for
a Special Arbitration Tribunal to be constituted by the
State CGovernment, for deciding arbitral disputes arisen or
arising in relation to the contracts, as those of the
petitioner, where claiminvolved was, of rupees one crore or
above. ' The aforesaid controversy, whether the arbitrators
earlier appointed by the Court of Sub-Judge, should be
repl aced by Special Arbitration Tribunals to be appointed by
the State Government as required under the 1984 Amendnent
Act, which had cropped up because of the conming into force
of the said two Amendnent Acts, it is said, ultimately ended
inthis Court, with the replacenent of arbitrators who had
been appointed by the Court of Sub-Judge, by Specia

Arbitration Tribunals constituted by the State Governnent
with power conferred on those Special Arbitration Tribunals
to decide the arbitral disputes raised by the petitioner in
respect of his two contracts which had been entered into
with the State Government but rescinded by the latter. Two
Special Arbitration Tri bunal s which were so constituted
by the State CGovernnent, it is said, decided the arbitra

di sputes of the petitioner referred to them by the naking
of awards - one in the year 1988 and another in the year
1989. The Court of Sub-Judge, before which those two awards
had cone to be placed for nmaking them’'Rules of Court’, are
said to have been nade 'Rules of Court’ by its judgnents and
decrees. The ’'Rule of Court’ so nmade in relation to each
award by the Court of Sub-Judge, is said to have been
affirmed by the Hgh Court of Oissa. Wen the 'Rules of
Court’ so affirmed by the High Court in both the matters
were brought up before this Court by the Oissa Governnent
in SSL.P's, one of themhas been disnmssed while in the
ot her | eave has been granted, however, allowing the
petitioner to take Rs. 25 lakhs out of the anpunt payable
under the concerned award nade in his favour by one of the
Special Arbitration Tribunals. It appears, one of those
awar ds which was nmade a 'Rule of Court’ by the Sub-Judge and
unsuccessfully challenged wupto this Court by the Oissa
Government, is under execution in an execution proceeding
before the Court of Sub-Judge. Thus, when, the anount
payabl e under one award which was nade a ’'Rul e of Court’ was
pendi ng realisation before the Executing Court and another
arbitral award which was nade a "Rule of Court’ by the Court
of Sub-Judge, was pending consideration by this Court in a
Cvil Appeal, the State Governnent, it is said, promul gated
the Arbitration (Oissa Amendnent) Odi nance, 1991, anendi ng
the Principal Act as amended by the earlier amendnent Acts,
inits application to the State of Oissa. However, that
Ordi nance cane to be replaced by the 1991 Arendnent Act. As
the 1991 Amendment Act has in effect nullified the aforesaid
two awards nmade in favour of the petitioner by two Specia

Arbitration Tribunals constituted by the State Governnent
under the 1984 Amendnent Act, even after each of them had
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been nade a 'Rule of Court’ and directed the petitioner to
get the arbitral disputes raised by him resolved afresh by
the Arbitration Tribunal constituted under the Principal Act
as stood amended by the 1982 Amendnent Act , t he
constitutionality of the 1991 Anendment Act, has been
chal |l enged by the petitioner by filing the Wit Petition

Coming to the petitioner in Wit Petition No. 491 of
1992, he is a contractor who had entered into two contracts
inthe year 1972 wth the Oissa Governnent for inproving
two sections of the National H ghway No. 5. In the year 1974
certain disputes having arisen between the parties in
relation to execution of woirks concerned in the said
contracts, the petitioner who was a party to such
contractrs, appears to have instituted a proceedi ng before
the Court of Sub-Judge, seeking reference of the disputes to
an arbitrator to be appointed by it under the Principal Act,
since the arbitration clause found in each of those
contracts required reference of such arbitral disputes to an
Arbitrator. Thereafter, the Court. of Sub-Judge appears to
have appointed a retired District Judge as an arbitrator and
referred the arbitral disputes to himfor being decided by
him That arbitrator, appears to have, accordingly, decided
the arbitral disputes by his awards made in the year 1981
itself. Though the  Court of Sub-Judge appears to have
refused to nake each ~of the said awards a 'Rule of Court’
the High Court is said to have nade each of thema 'Rul e of
Court’ in the year 1990. The S/L.P's of the Oissa
CGovernment filed before this Court against the judgnment of
the Hi gh Court, it is said, came-to be dism ssed in the year
1991. Wen the ampbunts  payabl e under the awards whi ch had
been nade "Rules of Court’ were sought to be realised in
execution of "Rules of Court’, directions appear to have
been given to the State Government by the Executing Court to
pay all the anmounts payable under the said awards to the
petitioner. Some proceedi ngs taken by the Oissa Government
before the Court of Sub-Judge under section 47 of the Code
of Civil Procedure, 1908 questioning the orders /'made in
execution proceedings appear to have proved futile, al
through. The 1991 Anendnent Act, according to the
petitioner, has the effect of nullifying the awards made in
his favour by the arbitrator, even though each of themis
made a 'Rule of Court’ by the H gh Court and affirnmed by
this Court and maki ng hi mhave his arbitral dispute resolved
by the Arbitration Tribunal constituted under the Principa
Act as anended by the Amendnent Acts. That is the reason, it
is said, as to why the petitioner has filed the wit
petition to challenge the constitutionality of  the 1991
Amendnment Act.

The petitioners in the present Wit Petitions / have
since challenged the constitutionality of the 1991 Amendnent
Act, which is found in the notification published in the
Oissa Gazette Extra-Ordinary on 22nd January 1991, that
Notification itself, for the sake of convenience, is
repr oduced:

"No. 1117-Legis.- The follow ng Act

of the Orissa Legislative Assenbl y

havi ng been assented to by the President

on the 22nd January, 1992 is hereby

publ i shed for general information.

ORI SSA ACT 3 OF 1992

THE ARBI TRATI ON (ORI SSA SECOND

AVENDMVENT)  ACT, 1991

An Act to amend the Arbitration Act,

1940 in its application to the State of

Ori ssa.
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Be it enacted by the Legislature of the
State of Orissa in the Forty-second Year
of the Republic of India as follows:-

1. (i) This Act my be called the
Arbitration (Oissa Second Amrendnent)
Act, 1991.

(2). It shall be deened to have
cone into force on the 24th day of
Sept enber, 1991.

2. In the Arbitration Act, 1940 in its
application to the State of Oissa

(hereinafter referred to as the
principal Act), 1in section 41-A after
sub-section (1), the followi ng sub-
section shall be deened to have been

inserted with effect from the 26th day
of March, 1983 and in force during the
period between the said date and the
24t h ‘day of January, 1990 (both the days
i ncl'usive), nanely:-

(1-a) No reference to arbitration of any
di spute specified in sub-section (1)
i nvol ving a cl aimof rupees one crore or
above shall be made under the said sub-
section to a Speci al Arbitration
Tri bunal, unless the anpbunt agreed to by
the parties in the contract out of which
such dispute ‘has arisen is nore than
hal f the anount of such claim-

3. Notwithstanding anything to the
contrary in the principal Act, or in-any
award nade by Speci al Arbitration
Tribunal in relation to any dispute, or
in any Judgrment, decree or order passed
by any Court in relation to any such
di spute or award, -

(i) the anendnent nmade by section 2
shall apply to and in relation to every
di spute in respect of which award has
been made by Speci al Arbitration
Tri bunal , whether such award has been,
or is pending to be, nade the rule of
the Court under section 17 of the
princi pal Act;

(ii) any reference nade to Specia
Arbitration Tribunal in respect of a
di spute referred to in clause (i)
inconsistently wth the provision of
sub-section (1-a) of section 41-A of the
principal Act as inserted by section 2
of this Act shall be deemed to be
invalid as if the said sub-section (1-a)
of section 41-A was in force at the tine
when such reference was nade; and

(iii) in the case of every dispute,
the reference in respect of which is so
deened to be invalid under clause (ii),
a fresh reference to arbitration shal
be made to the Arbitration Tribuna
within ninety days from the date of
publication of the Arbitration (Oissa
Amendnent) O di nance, 1991 in t he
official CGazette.

Expl anation - For the purposes of this
secti on, t he expr essi on ' Speci a
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Arbitration Tribunal’ shal |l rmean a
Special Arbitration Tribunal constituted
under sub-section (1) of section 41-A of
the principal Act as it stood prior to
the 25th day of January, 1990.
4. (1) The Arbitration (Oissa
Amendnent) Odinance, 1991 is hereby
repeal ed
(2) Not wi t hst andi ng such
repeal, anything done or any action
taken under the principal Act as anended
by the said Ordinance shall be deened to
have been done or taken under the
principal Act as anended by this Act.
By order. of the Governor
Sd/ -
P. K. PANI GRAH
Secretary to Government."
The 1991 Anendnent Act, as seen fromits provis
nmakes it ‘abundantly clear that every reference nade

i ons,
to a

Special Arbitration Tribunal between 26th March, 1983 and

24t h January, 1990 in respect of a dispute involving a

claim

of rupees one crore ~or above, if such claimwas nore than

doubl e the ampunt agreed to by the parties in the con
out of which such dispute arose, becones invalid and a

reference of such arbitral dispute shall ‘be nade to

tract
fresh
t he

Arbitration Tri bunal wi thin the sti pul at ed peri od,

notw t hstandi ng anything to the contrary in the Prin
Act or in any award made by a Special Arbitration Tri
inrelation to any dispute or any judgnment, decree or
passed by any court in relation to any such di spute or

ci pal
buna
or der
awar d

and al so notwi thstandi ng whether suchaward of the Specia

Arbitration Tribunal has been or has to be, made the

of Court’ under Section 17 of the Principal Act.
Argunment s addr essed before us agai nst

constitutionality of the said 1991 Arendrment Act by

‘Rul e

t he
Shri

Vi noo Bhagat and Shri R F. Narinan, |earned counsel for the

petitioners, briefly put, are these:

The 1991 Anmendnent Act is. unconstitutional ‘as it

relates to the topic of arbitration, in the Concurrent
of Seventh Schedule to the Constitution, which was a
covered by parliamentary |egislation, the Principa

The 1991 Anendnent Act being the result of nmala

Li st
ready
Act’ .

fide

exercise of power by the Orissa State Legislature, the sane

was unconstitutional. The awards of Special ~Arbitr
Tribunal s constituted according to the provisions  of
Principal Act as applicable to the State of Orissa, whe
made 'Rules of Court’ by judgnents and decrees of Co
such awards get nerged in judgnents and decrees of
Courts. Therefore, awards of Special Arbitration Tribu
cease to have any independent existence when they are
by judgnents and decrees of Courts ’'Rules of Court’.
that is so, no |egislature under our Constitution, of

Rule of Lawis a basic feature has the power to nullif
awards of the Special Arbitration Tribunals which had b
"Rul es of Court’ by judgnents and decrees of Courts
such nullification woul d armount to nullification

ation
t he

n are
urts,
t he
nal s,
made
When
whi ch
y-the
ecome
, for
of

judgrments and decrees of Courts. Therefore, when the Orissa

State Legislature by enacting the 1991 Anendment Act
nullified the awards made by the Special Arbitr
Tri bunals, which had nerged in the judgnents and decre
Courts they having been made 'Rul es of Court’, the depe
the answers to be given by wus on the points which

emerged from the argunments of |earned counsel for
opposi ng parties, those points could be formulated,

has
ation
es of
nd on
have
t he
for
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their proper consideration and determ nation, thus:

1. Was the Orissa State Legislature not conpetent to
enact the 1991 Amendnent Act on the topic of ’"arbitration
in the Concurrent List of Seventh Schedule to the
Constitution when Parlianment had al ready enacted on the same
topic, '"the Arbitration Act, 1940° - ’'the Principal Act’,
extending its operation to the State of Orissa as well?

2. Was the Orissa State Legislature actuated by nmala fides
in enacting the 1991 Anendnent Act and hence the 1991
Amendnent Act was unconstitutional ?

3. Did the awards nade by Special Arbitration Tribunals
nmerge in judgnments and decrees of Courts, when by such
judgrments and decrees, the awards of those Tribunals were
made ' Rul es of Court’?

4. 1f the awards of Special Arbitration Tribunals did not
nerge in the judgments and decrees of Courts, when they were
made 'Rules of Court’,” can it be said that the 1991
Amendnment “Act which nullifies 'the judgnents and decrees of
Courts by which the awards of the Special Arbitration
Tri bunals, were nade 'Rules of Court’ is enacted by the
Orissa State Legislature by encroaching upon the judicia
power of the State exclusively vested in Courts as sentinals
of Rule of Law, a basic feature of our Constitution, and
hence is unconstitutional?

5. If the awards /of Special Arbitration Tribunals did not
nerge in the judgnents and decrees of Courts, can it not be
said that the 1991 Anendnent Act which nullifies the awards
of the Special Arbitration Tribunals, even where such awards
were made ’'Rules of Court’, is-enacted by the Orissa State
Legi sl ature by encroaching upon the judicial power of the
State exclusively vested in Courts as sentinals of Rule of
Law, a basic feature of our Constitution, ~and ‘hence is
unconstitutional ?

6. Is the nullification brought about by the 1991 Amendnent
Act of awards made by Special Arbitration Tribunals on
arbitral disputes referred to themas early as in the year
1983 was arbitrary and wunreasonable, as would attract the
inhibition of Article 14 of the Constitution and make that
Act unconstitutional ?

We shall now proceed to consider and answer each of the
said points in their serial order
Point -1:

want of |egislative conpetence on the part of the
Oissa State legislature to enact the 1991 Arendnent Act was
i ndeed not argued very seriously by | earned counsel for the
petitioners. Subject of arbitration finds place in Entry 13
of List [Ill, i.e., the Concurrent List of VII Schedule to
the Constitution on which the legislation could be nade
either by Parlianment or the State |legislature. Wien there is
already the legislation of Parlianent nade on this subject,
it operates in respect of all States in India,  if not
excepted. Since it is opento a State legislature also to
| egislate on the same subject of Arbitration, in that, it
lies within its field of legislation falling in an entry in
the Concurrent List and when a particular State Legislature
has made a law or Act on that subject for making it
applicable to its State, all that beconmes necessary to
validate such lawis to obtain the assent of the President
by reserving it for his consideration. Wen such assent is
obt ai ned, the provisions of the State Law or Act so enacted
prevails in the State concerned, notwithstanding its
repugnancy to an earlier Parlianentary enactnent nade on the
subject. It was not disputed that insofar as the 1991
Amendnent is concerned, it has been assented to by the
Presi dent of India after it was reserved for hi s
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consi deration. Hence, the Oissa State | egi sl ature’s
enactment, the 1991 Anendnent Act is that nade on a subject
within its legislative field and when assent of the

President is obtained, for it after reserving it for his
consideration it becones applicable to the State of Orissa,
notwi t hst andi ng anyt hi ng contai ned therein repugnant to what
isin the principal Act of Parliament, it cannot be held to
be unconstitutional as that nmade by the Oissa State
| egi sl ature without the necessary | egislative conpetence.
Poi nt -2:

The argument advanced on behal f of the petitioners
that the 1991 Anendnent Act was enacted by the Orissa State
| egi sl ature which was actuated by nala fides and hence the
same is unconstitutional, is difficult of acceptance. That
mala fides or wulterior notives attributed to a State
legislature in making a lawwithin its conpetence can never
make such |aw unconstitutional; is well settled. In K
Nagaraj & O's. v. State of Andhra Pradesh & Anr., (1985) 2
SCR 579, 'while dealing with the nala fides attributed to a
| egislaturein which it had conpetence to nake the law, this
Court said thus:

"The | egislature, as a body, cannot

be accused of having passed a |l aw for an

extraneous purpose. If no reasons are so

stated as appear from the provisions

enacted by it. Its reasons for passing a

law or those that are stated in the

Obj ects and Reasons. Even assuming that

the executive, " in a given-case, has an

ulteriror notive in novi ng a

| egi slation, that nptive cannot render

the passing of the law nmala fide. This

kind of ’'transferred malice’ is unknown

in the field of legislation."

Hence, we have no hesitation in finding that the 1991
Amendnent Act cannot be held to be unconstitutional because
of the wulterior notive and the nmala fides attributed to the
Orissa State Legislature.

Poi nt -3:

This point concerns nmerger —of awards of Specia
Arbitration Tribunals in the judgments and decrees of Courts
when such awards are nade 'Rul es of Court’

Section 41-A of the Principal Act was insertedin the
Principal Act by the 1982 Arendnent Act so as to neke it
applicable to the State of Oissa. The provision therein
required the reference of arbitral disputes in all cases
where the State CGovernment, a local or other authority
controlled by the State Government, a statutory corporation
or a Governnent conmpany was a party, to be made to the
Arbitration Tribunal conprised of three nmenbers-- one nenber
chosen from anmong the officers belonging to the Oissa
Superior Judicial Service (Senior Branch) and anot her nenber
chosen from anong the officers of the Public Wrks
Department of the State Government not bel ow the rank of a
Superi nt endi ng Engi neer and a third nmenber chosen from anobng
the officers belonging to the Oissa Finance Service not
bel ow the Superior Administrative Cadre in Cass-1. But, by
its provisions the 1984 Amendment Act required that arbitra
di sputes referred to or referable to the Arbitration
Tribunal, shall be referred to Special Arbitration Tribunals
conprised of one or nore retired H gh Court Judges to be
constituted by the State Governnent from tine to tine, if
any of such disputes involved a claimof rupees one crore or
above. When the arbitral dispute involving a claimof rupees
one crore or above, was referred to Special Arbitration
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Tribunal for deciding it by making an award thereon, what
was so referred in the form of arbitral dispute was the
claimor cause which one party had against the other in
respect of the contract entered into by them admits of no
controversy. Again, when Speci al Arbitration Tribuna
deci ded such arbitral dispute by making an award in respect
of it, the claim or cause of a party arisen against the
other party inrelation to the contracts entered into by
them and which had given scope for raising an arbitra
di spute and getting it referred to the Special Arbitration
Tribunal for its decision nmerges in the award so made by it,
cannot also admt of any controversy. If that be so, when a
Special Arbitration Tribunal nmakes an award, it, as ought to
be, binds the parties to the dispute and their privies. Such
awards of the Special Arbitration Tribunals bind the parties
and their privies cannot be controverted, in that, condition
7 of the inmplied  conditions ~of arbitration agreenents,
containedin the First Schedule to the Principal Act,
recogni ses the position by declaring that the awards shal
be final " and binding on the parties and persons claimng
under them respectively. No doubt, it is open to any of the
parties to the award, if so chosen, to cause the Specia
Arbitration Tribunal, ~ as provided for under section 14 of
the Principal Act, to file such award in court for making it
a ‘Rule of Court’, by its judgnent and decree to be rendered
or made under section 17 of the Principal Act. Such Court is
a Cvil Court having jurisdiction to -decide the questions
forming the subject-matter of the reference if the same had
been the subject-matter of a suit, as becones clear fromthe
definition clause (c) of Section2 of the Principal Act.

What is of inportance and requires our exam nation is,
whet her such Court when nmakes an award of the  Specia
Arbitration Tribunal filed before it, a “Rule of Court’ by
its judgnment and decree, as provided under Section 17 of the
Principal Act, does such award of the Special Arbitration
Tribunal nerge in the judgment and decree, as argued on
behal f of the petitioners. W find it difficult to accede to
the argunent. What cannot be overl ooked is, that the award
of a Special Arbitration Tribunal, as that of an-award of an
arbitrator, is, as we have already pointed out, a decision
made by it on the claimor cause referred for its decision
by way of arbitral dispute. Wen the Court nakes such award
of a Special Arbitration Tribunal a ‘Rule of Court’ by
neans of its judgnent and decree, it is not decidingthe
claimor cause as it would have done, if it had cone before
it as a suit for its judgnent and decree in the course of
exercise of its ordinary civil jurisdiction. Indeed, when
such award is made to cone by a party to the dispute before
Court for being nmade a ‘Rule of Court’ by its judgnent and
decree, it is to obtain the super added seal of the Court
for such award, as provided for under the Principal Act, to
make it enforceable against the other party through the
machi nery of Court. Therefore, the judgment and decree
rendered by the Cvil Court in respect of an award is nerely
to super-add its seal thereon for making such award
enforceabl e through the nechanism available with it for
enforcenent of its own judgnents and decrees. The nere fact
that such judgnents or decrees of Courts by which the awards
of Special Arbitration Tribunals are made ‘Rules of Court’
or are affirmed by judgnments and decrees of superior Courts
in appeals, revisions or the |like, cannot nmake the awards
the decisions of Courts. Hence, when the awards of Specia
Arbitration Tribunals are nade by the judgnments and decrees
of Court, ‘Rules of Court’ for enforcing themthrough its
execution process, they (the awards) do not nmerge in the
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judgrments and decrees of Courts, as would nake them the
decisions of Court. The |egal position as to non-nerger of
awards in judgnents and decrees of Courts, which we have
stated, receives support from certain observations in the
decision of this Court in Satish Kumar & Ors. v. Surinder
Kumar & Ors., [(1969) 2 S.C. R 244]. There, this Court was
confronted with the question, whether an award made by an
arbitrator which had become unenforceable for want of
regi stration under the Registration Act, ceased to be a
decision of the arbitrator, which binds the parties or their
privies. In that context, this Court observed that an award
is entitled to that respect which is due to the judgnent and
decree of last resort. ‘And if the award which had been
pronounced between the parties has becone final, a second
reference of the subject of the award becones inconpetent.
It further observed that if the award is final and binding
on the parties, it can hardly be said that it is a waste
paper unless it is nmade a ‘Rule of Court’. Hegde, J. who
agreed with the above observations of Sikri, J. (as His
Lordship then was) while speaking for Bachawat, J. also,
observed that ~the arbitration has the first stage which
conmences with arbitration agreement and ends with the
maki ng of the award, = and then a second stage which rel ates
to the enforcenent of the award. He also observed that it
was one thing to /'say'that a right is not created by the
award but it is an entirely different thing to say that the
ri ght created cannot be enforced w thout further steps.

Therefore, our ‘answer to the point is that the awards
of Special Arbitration Tribunals did not merge in judgments
and decrees of the Courts even though the Courts by their
j udgrments and decrees nade such awards ‘ Rul es of Court’ for
their enforceability through the Courts —availing their
machi nery used for execution of their decisions, that is,
their own judgnments and decrees.
Point-4

It is true, as argued on behal f  of the

petitioners, that a Legislature has no legislative power to
render ineffective the earlier judicial decisions by naking
a law which sinply declares the earlier judicial decisions
as invalid or not binding, for such power if exercised would
not be a legislative power exercised by it but a judicia
power exercised by it encroaching upon the judicial power of
the State exclusively vested in Courts. The said argunent
advanced, since represents the correct and well-settled
position in |aw, we have thought it unnecessary to refer to
the decisions of this Court cited by |earned counsel for the
petitioners, in that behalf and hence have not referred to
them

For the 1991 Anmendnent Act to becone unconstitutiona
on the ground that it has rendered judgnents and decrees of
Courts by which the Special Arbitration Tribunals’ awards
are made ‘Rules of Court’, invalid or ineffective, such
judgrments and decrees nust be decisions of Courts rendered
by them in exercise of their judicial power of decision
maki ng in respect of the subjects of dispute before themand
not where they render judgnents and decrees to make the
awards of the Special Arbitration Tribunals ‘Rules of Court’
so that they could be nade enforceabl e through the nachinery
of Courts. Thus, the awards of the Special Arbitration
Tri bunal s when get the super-added seals of Courts for such
awards, by the Courts naking them‘Rules of Court’ by their
judgrments and decrees, such awards do not get nerged in
judgrments and decrees of Courts so as to nmke them the
deci si ons of Courts, rendered in exercise of State's
judicial power of decision meking, as it happens in the
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causes directly brought before themby way of suits for
their decisions. As we have al ready pointed out, question of
claimor cause of a party which gets nerged in the award of

a Special Arbitration Tribunal, in turn, getting nerged in
judgrment and decree made by Civil Court, for the purpose of
making the award a ‘Rule of Court’, so as to nmke it

enforceable, can not arise. Wat needs to be noted is, that
Courts even if render their judgments and decrees for naking
the awards ‘Rules of Court’, those judgnents and decrees
cannot substitute their own decisions for the decisions of
Special Arbitration Tribunals contained in their awards.
This situation makes it clear that power exercised by the
Cvil Courts in nmaking ‘the awards of Special Arbitration
Tribunals ‘Rules of Court’ by their judgnents and decrees is
not their judicial power exercised in rendering judgnents
and decrees, as Civil Courts exercise their powers vested in
them for resolving disputes between parties. To be preci se,
judgrments and decrees nade by Cvil Courts in making the
awards of / the Special Arbitration Tribunals the ‘Rules of
Court’ for ~the sole purpose of their enforceability through
the machinery —of Court, _cannot- nake such judgnents and
decrees of Civil Court,” the-decisions rendered by Givi

Courts in exerci se of judicial power of the State
exclusively invested in-them under our Constitution. Thus,
when the judgments and decrees nmade by Cvil Courts in

nmaki ng the awards of /Special Arbitration Tribunals ‘Rul es of
Court’ are not those judgnents and decrees of Courts made in
exerci se of judicial power of State vested in them under our
Constitution, the 1991 Anendment” Act when nullifies the
judgrments and decrees of Courts by which awards of Specia
Arbitration Tribunals are made ‘Rules of Court’, cannot be
regarded as that enacted by the Oissa State Legislature
encroachi ng upon the judicial powers of ~State exercisable
under our Constitution by Courts-as sentinals of | Rule of
Law, a basic feature of our Constitution. Hence, the 1991
Amendnent Act in so far as it nullifies judgnents and
decrees of Courts by which awards of Special Arbitration
Tribunals are mnmde ‘Rules of Court’, even where they are
affirmed by higher Courts, cannot be regarded as that made
by the Oissa State Legislature transgressing upon the
judicial power of State vested in Courts as would make it
unconstituti onal
Poi nt - 5:

If the awards nmde by Speci al Arbitration
Tri bunal s which are sought to be nullified by the 1991
Amendnent Act enacted by the Orissa State Legislature, are
regarded as those made by the Special Arbitration Tribunals
in exercise of judicial power of the State conferred upon
them by an enactnent of the State Legislature, the 1984
Amendnent Act, was it open to the State Legistature to enact
the 1991 Amendnment Act to sinply nullify such awards w thout
encroachi ng upon the judicial power of the State especially
conferred on Special Arbitration Tribunals in the matter of
adj udi cating upon arbitral disputes not com ng before them
at the instance of parties, is the point.

When awards are nade in di sputes between the parties by
the arbitrators of their choice or arbitrators who may be
appointed by the Court on their behalf, as provided for
under the Principal Act, such awards, can never be regarded
as those made by the arbitrators in exercise of the judicia
power of the State conferred upon them However, if reasoned
awards are made by Special Arbitration Tribunals constituted
under a legislative enactnment in exercise of the power
conferred upon themunder such enactnment in the matter of
adj udi cati ng upon disputes between the parties according to
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accepted norns of judicial procedure, can such awards be not
regarded as those rendered by the arbitration tribunals in
exercise of the judicial power of the State conferred upon

themunder the Ilegislative enactnent, is the principa
guesti on.
As the Objects and Reasons annexed to the Bill on the

basis of which the inmpugned 1991 Anmendnent Act has been
enacted for constituting Special Arbitration Tribunals by
the State and for conferring power of adjudicating disputes
between parties referred to them furnishes the historica
background in which the Bill was introduced in the State
Legi slature, it would be useful to reproduce the sane thus:
"Section 41- A of t he
Arbitration Act, 1940 as it applies to
the State of Oissa was anmended with
effect from26.3.1983 by the Arbitration
(Orissa Anendment) Act 1984, whereby, a
proviso to ~sub-section (1)  of the said
section was inserted to the effect that
reference to arbitration of  disputes
specified in t he sai d sub-section
involving clainms of rupees one crore or
above nmay be made to a Speci a
Arbitration Tri'bunal” conprising one. or
nore retired /H gh Court Judges, as may
be constituted by the State Governnent
fromtime totime. In the course of
operation of this proviso it was
experi enced that a tendency has
devel oped anong the Contractors to seek
constitution of Speci al Arbitration
Tribunals by inflating their clains to
rupees one crore and above, inter alia,
to avoid depositing the security mnmoney
required for ref erence to t he
Arbitration Tribunal. Therefore, the
said proviso was deleted wth effect
from 25.1.1990 by t he Arbitration
(Orissa Anendnent) Act 1989 (Orissa Act
1 of 1990). Wiile so deleting the
proviso, the cases which were pending
before the Special Arbitration Tribunal
for disposal, whereas the cases in which
award was already passed were |left
unaffected in view of prospective
operation of the amendnent.
Later it came to the notice of the
CGovernment that in some of the cases, in
which award was made by a Specia
Arbitration Tribunal, not only t he
Contractors i nfl ated their cl ai ns
abnormal Iy but also the awards passed in
respect thereof are surprisingly high
and unreasonable. This is a matter of
serious concern for the CGovernnent since
the anpbunts involved in such awards,
besi des being unreasonable and assessed
i mproperly and i naccurately for the
reason that t he one man Speci a
Arbitration Tribunals were not assisted
by any Technical and Finance nenbers as
in the case of the Arbitration Tribunal
put a heavy and undesirable burden on
the public exchequer to which the
CGovernment, in view of its serious
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responsibility to the people as well as

the obligation to the Constitution

cannot close their eyes.

Accordi ngly, it is consi dered

necessary in the public interest to nake

the provision relating to reference of

di sputes to the Special Arbitration

Tribunals during the period of operation

of the proviso to sub-section (1) of

section 41-Ai.e., between 26.3.1983 and

24.1.1994, subject to one nmore condition

so that any reference to arbitration

nade to a Special ‘Arbitration Tribuna

during the said period inconsistently

with the proposed new condition shall be

invalid and, in every such case, a fresh

reference shal | be made to t he

Arbitration Tri bunal within t he

stipul ated period for adjudication of

t he 'dispute.

For t he above pur pose, t he

Arbitration (Orissa Amendnent )

O dinance, 1991 (Orissa Ordinance No.7

of 1991) was pronul gat ed to anend

section 41-A /'of “the Arbitration Act,

1940 as applicable to the State of

Oissa and necessary consequenti a

provi sion was ' made in such Ordinance.

The said Odinance is required to be

repl aced by an Act of ~ the St ate

Legi sl ature.

The Bill seeks to achieve the above

obj ect."

What are the Special Arbitration Tribunals, adverted to
in the above bjects and Reasons of the Bill, the awards of
which are sought to be invalidated by the Anendrment Act to
be made pursuant to that Bill  requires nmention here for
understandi ng as to how they have cone into existence, as to
what is the power exercised by them in resolving the
di sputes referred to themand as to how they are resol ved by
maki ng the award. Under the 1982 Amendnent Act, a Specia
provi sion had been made enpowering the State Governnment to
constitute Arbitration Tribunals consisting of three menbers
and referring certain disputes for decision by those
Arbitration Tribunals. Wen 1984 Amrendrment Act was enacted
by the State Legislature, it provided for referring certain
di sputes involving clainms of Rs. 1 «crore or ~above, to
Special Arbitration Tribunals to be constituted by the State
Government conprised of one or nore retired H gh  Court
Judges, from tine to tine. It also provided for transfer of
di sputes involving claim of Rs. 1 crore or above pending
before the Arbitration Tribunals constituted under the 1982
Amendnent Act to the Special Arbitration Tribunal ‘to be
constituted by the State Governnent under 1984 Amendnent
Act. One of the provisions in the 1984 Arendnent Act read
t hus:

"The business of the Arbitration

Tribunal or Special Arbitration Tribuna

shal | be conducted in such nanner as the

Tri bunal nmay determ ne and awards made

and signed shall be support ed by

reasons. "

From what we have stated hereinbefore, it becones
obvious that the Special Arbitration Tribunals had been
constituted by the State CGovernnent in accordance with the
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1984 Anendnent Act to adjudi cate upon or decide the disputes
referred to themunder that Act, by maki ng reasoned awards.

The power of deciding the disputes conferred upon those
Speci al Tribunals was not conferred upon them by the parties
to the disputes. Instead such power had been conferred upon
them by the State under the provisions of the 1984 Amendnent
Act. Such Arbitration Tribunals had to make the reasoned
awar ds because they were enjoined to do so under that
Amendrent  Act itself. Though the Special Arbitration
Tri bunal s thenmselves are entitled under the provisions of
the said Anendrment Act to evolve their own procedure for
conducting its proceedings, ordinary norms of judicia

procedure had to be adopted by themso as to conformto the
principles of natural justice being Tribunals constituted
under a legislative enactnment with power conferred upon them
to adj udi cat e upon di-sputes between parti es.

Thus, when wunder the 1984 Amendment Act, the Specia
Arbitration Tribunals  had been constituted by the State
Government and were conferred by that enactnent the power of
adj udi cating upon the disputes between parties referred to
them conforming to the normal judicial procedure and by
maki ng reasoned awards, the awards so made by Specia
Arbitration Tribunals, we cannot but hold are those nade in
exerci se of State's judicial power conferred upon them under
the 1984 Amendment /Act for deciding the disputes between the
parties by having recourse to normal judicial process.

No doubt, by the 1989 Anendnent Act, referred to in the
nj ects and Reasons of the Bill, the provision relating to
constitution of Special Arbitration Tribunals introduced in
the Principal Act by the 1984 Anendnent Act was del eted and
a provision was nmade therein for transfer of matters pending
consi deration before such Special Arbitration Tribunals to
the Arbitration Tribunal s constituted under the 1982
Anmendnent Act and decision to be  made thereon. But, for
getting rid of the awards which had already been nade by the
Special Arbitration Tribunals referred for their decision
under the 1984 Amendnment Act, by the State Governnent, 1991
Ordi nance was promulgated by the State and the sane is
subsequently replaced by the 1991 Anendnent Act.

The 1991 Anendnment Act which is reproduced by us
earlier contains hardly four Sections. Qut of them Sections
2 and 3 alone are mterial. |Insofar as Section 2 is
concerned by its deened retrospective operation between 26th
day of March 1983 and 24th day of February, 1990 forbids the
nmaki ng of reference under sub-section (1) of Section 42-A of
the Principal Act, involving a claimof Rs.1 crore or nore
unl ess the anpunt agreed to by the parties in the Contract
exceeds the amount of such claim

Then, coming to Section 3 it declares that all  the
awards nmmde by the Special Arbitration Tribunals on
references made to it under the 1984 Amendment Act during
the period adverted to wunder Section 2 invalid even where
those awards were made ‘Rules of Court’, i.e., judgments and
decrees of Courts. Further, that Section requires the making
of fresh references to arbitration of such dispute to the
Arbitration Tribunals constituted under the 1982 Anendnent
Act. Thus, Sections 2 and 3 of the 1991 Amendnment Act seek
to nullify the awards of Special Arbitration Tribunals, nmade
on disputes referred to themfrom the 26th day of March
1983 to 24th day of February, 1990 under the 1984 Anendnent
Act becones obvi ous.

Thus, the inpugned 1991 Amendnent Act seeks to nullify
the awards nmade by the Special Arbitration Tribunals
constituted under the 1984 Amendment Act, in exercise of the
power conferred upon them by that Act itself. Wen, the
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awards nade wunder the 1984 Anendnent Act by the Specia

Arbitration Tribunals in exercise of the State judicia

power conferred upon them which cannot be regarded as those
nmerged in Rules of Court or judgments and decrees of Courts,

are sought to be nullified by 1991 Amendnent Act, it admts
of no doubt that |egislative power of the State Legislature
is used by enacting inpugned 1991 Armendnent Act to nullify
or abrogate the awards of the Special Arbitration Tribunals
by arrogating to itself, a judicial power. [See Re: Cauvery
Water Disputes Tribunal (1991) Supp. 2 SCR 497]. Fromthis,

it follows that the State Legislature by enacting the 1991
Amendrent  Act has encroached wupon the judicial power
entrusted to judicial authority resulting in infringenment of
a basic feature of the Constitution the Rule of Law. Thus,

when the 1991 Amendnment Act nullifies the awards of the
Special Arbitration Tribunals, nade in exercise of the
judicial power conferred upon them under the 1984 Anendnent
Act, by encroaching upon the judicial power of the State, we
have no option but to declare it as unconstitutional having
regard to the well settled and undisputed |egal position
that a legislature has no legislative power to render
ineffective the earlier judicial decisions by making a | aw
which sinply declares the “earlier judicial decisions as
invalid and not binding,” for such powers, if exercised,
woul d not be | egislative power exercised by it, but judicia

power exercised by it encroaching upon the judicial power of
the State vested in a judicial Tribunal as the Specia

Arbitration Tribunals under 1984 Amendrment Act. Moreover,
where the arbitral ‘awards sought to be nullified under the
1991 Amendnent Act are  those nade by Special Arbitration
Tribunals constituted by the State itself —under 1984
Amendnent Act to decide arbitral disputes to which State was
a party, it cannot be permtted to undo such arbitral awards
whi ch have gone against it, by -having recourse 'to its
| egi sl ati ve power for grant —of such permission as could
result in allowing the State, if nothing else, abuse of its
power of |egislation

Poi nt - 6:

The argument on this point is that the provisions
in the 1991 Amendnent Act are arbitrary and unreasonable
being violative of Article 14 of the Constitution, and it
is, therefore, unconstitutional.

Since, we have found the inpugned 1991 Amendnent Act as
unconstitutional in answering Point-5 for the reason that
it is made, encroaching upon the judicial power of the State
invested in Courts and tribunals, we have considered it
unnecessary to decide on this point.

As the answer we have given on Point-5 goes against the
constitutionality of the Arbitration (Orissa Second
Amendnent) Act, 1991, the Rules issued in Wit Petitions are
required to be nmade absol ute.

In the result, we allowthe wit petitions, nake the
‘Rul es’ issued in them absolute and strike down the
Arbitration (Orissa Second Anendnent) Act, 1991, in so far
as it nullifies the arbitral awards nmde by the Specia
Arbitration Tribunals constituted by respondent-State under
the 1984  Anendnent Act, including the awards of the
petitioners which are made ‘Rul es of Court’, as
unconstitutional. No Costs.




