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AHMADI , CJI

This group of cases arise out of the judgnment/order
dated 29.7.1993 in Mscellaneous Petition No.1102/91 passed
by H gh Court of Madhya Pradesh (Indore Bench). The three
petitioners before the H gh Court were working on the post
of Inspectors in the Police Departnment of Mudhya Pradesh.
They sought to challenge the Constitution of the State
Admi ni strative Tribunal (in short ’'SAT') as well as the
appoi ntnents of the Vice-Chairman and Menbers of the
Tribunal as the Governnent had not conplied wth the
direction of this Court given in the case of S.P. Sanpath
Kurmar v. Union of India (1987)1 SCC 124 = AIR 1987 SC 386 to
amend the Administrative Tribunals Act, 1985 (hereinafter
alluded to as ‘the Act’) as suggested by it and had not made
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the appointnents after selection by a H gh Powered Sel ection
Conmittee as directed by the court. They stated that they
could not obtain a copy of the appointnent letter of the
af oresai d persons. They prayed for Wit of Quo Warranto to
show under what authority they were functioning and for a
declaration that the constitution of SAT was null and void.
The respondents Nos.3 to 6 were Menbers of the SAT and
respondent No.7 was its Vice-Chairman. The respondent Nos. 1
and 2 were the Union of India and the State of Mdhya
Pradesh, respectively. The Hi gh Court guashed t he
appoi ntnents of the respondents Nos.3 to 7 by the inpugned
judgrment dated 29.7.1993. The respondents Nos.3 to 6 jointly
chall enge the judgnment in Civil Appeal No.5061 of 1993. The
appeal filed by the respondent No.7 is Cvil Appeal No.5062
of 1993. The Union of India also challenges the judgnment in
Cvil Appeal No.7486 of 1993. The Industrial & Labour Bar
Associ ati on, Bhopal® and another who claim to have been
i ntervenors before the Hgh Court have come up wth a
speci al |leave  petition (civil)” No.17232 of 1993. W grant
t hem speci al | eave

Shri-R P.— Kapoor, whose appointnent as Vice-Chairman
and S/ Shri  Dr. Narinder  Nath Veermani, R M Rajwade, G S
Patel and S.S. Lanba whose appointnments as nenbers were set
aside by the High Court are referred to in this judgment as
the appellants whereas the three police officers who filed
the wit petition before the Hi gh Court are being referred
to as the original petitioners.

The main reason for setting aside the appointnments was
the alleged failure on the part of the Government to sel ect
the candi dates for the posts of nenbers and Vice-Chairnman of
the Tribunal through a  H gh Powered Sel ection Commttee as
directed by this Court in S. P. Sanpath Kumar's case (supra)
and in the review petitions filed subsequently, vide (1987)
Supp. SCC 734 and 735. By the judgrment in S.P. | Sanpath
Kurmar’' s case (supra) certain directions were issued to the
Union of India to introduce |legislative changes to cure the
defects in the procedure for appointnment of the Chairman
Vi ce- Chai rman and Menber of the Tribunal. An anendnent was
made in Section 6 of the Act purportedly in conpliance with
the direction of this Court. The H-gh Court of° Mdhya
Pradesh has held that the amendnment —was not in-conformty
with the direction of this Court and did not suffice to
ensure the wvalidity of the appointnents challengedin the
wit petition before it. The appeals were heard by a bench
of this Court consisting of MM Punchhi, S.C. Agrawal, B.P
Jeevan Reddy, JJ. By an order dated 3.5.1994 the court
referred the matters to the Constitution Bench on the
observation that they rai sed questions of general inportance
involving the interpretation of the provisions of Section 6
as anended by Act 51 of 1987 as well as the validity of the
appoi ntnents nmade in accordance with the said provisions and
that the issues affect the constitution of the CAT and the
SAT.

On the pleadings and subm ssions made before the Hi gh
Court, the points arising for determnation canme to  be
fornmulated in paragraph 7 of the judgnent. These conpri sed
prelimnary objections as to (i) bar of jurisdiction in view
of Section 28 of the Act (ii) propriety of entertaining such
a petition by disgruntled Ilitigants in the guise of public
interest litigation and (iii) | ocus standi of the
petitioners. The other technical objection raised was in
regard to the scope of a petition seeking a wit of quo
warranto. None of these objections was pressed before us.
The High Court next considered the anbit and inport of the
observations made by this Court in S.P. Sampath Kumar’s case




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 12

and in the subsequent orders emanating fromthat decision

Based on the inport of the said observations the H gh Court
went into the question whether the appointnents of the Vice-
Chai rman and Menbers were validily nmade. The Hi gh Court on
appreciation of the decision in S. P. Sanpath Kumar and
rel ated cases came to the conclusion that the appoi ntment of
a Hgh Powered Committee was a sine qua non under the said
decisions and the nere fact that the Chief Justice of India
had approved the appointments on the administrative side
woul d not render the appointnments valid. Detailing the
procedure followed in the matter of selection, the High
Court after referring to the notings in the departnment file
held the same to be arbitrary and discrimnatory and even
went to the length of describing the sane as 'nmurky', ’'self-
notivated’ and ’'biased” and in total violation of the
procedure prescribed by the Governnent of India under its
order of 15th April, 1991 and consequently quashed the
appoi ntnents. The petitions ‘were al | owed with cost
quantified at Rs. 2,500/-.

The ‘'main question is whether the node of selection and
appoi nt nent _of -~ the Chairnan, Vice-Chairnman and Menbers of
the Tribunal as prescribed by the amendnent of 1987 is
valid? The Anendment ‘Act —of 1987 followed the judgnent of
this Court in S.P.  Sanpath Kumar’s case (supra) in which
certain infirmties were pointed out in the Admnistrative
Tribunals Act, 1985, (hereinafter referred to as 'the Act’)
and certain directions wer e given for i ntroduci ng
legislation to cure those defects.: ~Wat this Court was
required to consider in that case was whether constitution
of the Admnistrative Tribunals wunder the Act, which
excluded the jurisdiction —of the High Courts, was
i nconsistent with the concept of judicial review, a basic
feature of the constitution. Recalling the law laid down in
Mnerva MIls Ltd. v. Union of JIndia AIR 1980 SC ' 1789,
Bhagwati, J., said:

"...judicial review is a basic and

essential feature of the constitution

and it cannot be abrogated without

affecting the basic structure. of the

Constitution and it is equally  clear

from the same decision that though

judicial review cannot be altogether

abrogated by Parlianent by anmending the

Constitution in exerci se of its

consti tuent power , Par | i ament can

certainly, without in any way violating

the basic structure doctrine, set up

ef fective alternative institutiona

nmechani sns or arrangenents for judicia

review. The basic and essential feature

of judicial review cannot be dispensed

with but it would be within t he

conpetence of Parliament to anend the

Constitution so as to substitute in

pl ace of the High Court, anot her
alternative institutional mechanism or
arr angenent for j udi ci al revi ew,

provided it is no |less efficacious than

the Hi gh Court..."

Referring to Article 323A, the | earned Judge observed:
"I'f this constitutional amendnent were to permt a |law
made under clause (1) of Article 323 A to exclude the
jurisdiction of the High Court under Articles 226 and
227 Wit hout setting up an effective alternative
institutional mechanism or arrangenent for judicia
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review, it would be violative of the basic structure

doctrine and hence outside the constituent power of

Parliament. It nust, therefore, be read as inplicit in

this constitutional amendment that the Iaw excluding

the jurisdiction of the H gh Court wunder Article 226

and 227 perm ssible under it nust not |eave a void but

it rmust set up another effective institutiona
nmechani smor authority and vest the power of judicia
reviewin it. Consequently, the inmpugned Act excl uding

the jurisdiction of the H gh Court under Articles 226

and 227 in respect of service matters and vesting such

jurisdiction in the Adm nistrative Tribunal can pass
the test of constitutionality as being within the anbit
and coverage of clase (2) (d) of Article 323A only if
it can be shown that the Admi nistrative Tribunals set
up under the inmpugned Act is equally efficacious as the

H gh Court so far as the power of judicial review over

service nmatter is concerned. We nust, therefore,

address ourselves to the guestion whet her the

Admini-strative Tribunal ~ established under the inpugned

Act —can be regarded as equally ef fective and

efficacious in exercising the power of judicial review

as the H gh Court acting under Articles 226 and 227 of
the Constitution."”

The mmjority’ judgnent in S.P.Sanpath Kumar’'s case
(supra) delivered by Msra, J. also expressed the sanme view
in these words:

"What, however,  has to be kept in view is that the

Tri bunal should be a real substitute for the Hi gh Court

not only in form and de jure but in-content and de

facto. As was pointed out in Mnerva MIIs (AR 1980 SC

1789) the alternative arrangenment  has to be effective

and efficient as also capabl e of upholding the

constitutional limtations."

The next step was to consider howto ensure that the
Tribunal was a ’real substitute of the High Court. It was
observed that the things to be (‘exam ned were whether the
judges of the Tribunal were equally efficient/trained and
equal |y i ndependent as those of the High Court. Said M sra,
J. -

"Di sci plined, independent and trained judges well
versed in law and working with all —openness in an
unat t ached and obj ective manner have ensur ed

di spensation of justice over the years. Aggrieved
peopl e approach the court - the social nechanismto act
as the arbiter - not under legal obligation but under
the belief and faith that justice shall be done to them
and the State’s authorities woul d inplenent. the
decision of the Court. It is, therefore, of paranount
i mportance that the substitute institution - the
Tri bunal - nust be a worthy successor of the High Court
inall be a worthy successor of the High Court in al
respects. That is exactly what this Court intended to
convey when it spoke of an alternative mechanism in
M nerva MII|'s case."
The Court then proceeded to exam ne the conpetence and
i ndependence of the Menbers, Vice-Chairman and Chairman of
the Tribunal. The Court struck down Section 6(1) (c) of the
Act which prescribed that a person who for atleast two years
held the post of a Secretary to the Governnent of India or
ot her equivalent post will also qualify to be the Chairman
of the Tribunal. This has no bearing on the facts of the
Present case. What is relevant for us is how the court
viewed the question so as to ensure independence of the
Menbers as well as of the Chairman and Vi ce-Chairman of the
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Tribunal. The Act already had a provision that the judicia
nenbers woul d be appointed only in consultation with the
Chi ef Justice of India but for the Administrative nenbers as

well as for the Chairman and Vice-Chairman, no such
provi sion was nade, thereby giving unfettered discretion to
the Government to make such appointnents. It is in this

context that the court laid down the node of their
sel ection. To quote fromthe judgnment of Msra, J.:-

"W do not want to say anything about Vice-Chairman and

menbers dealt with in sub-sections (2), (3) or (3A)

because so far as their selection is concerned we are

of the viewthat such selection when it 1is not of a

sitting judge or retired judge of a H gh Court should

be done by a high powered conmittee with a sitting
judge of the Suprenme Court to be nominated by the Chief

Justice of India as its Chairman. This wll ensure

sel ection of ~proper and conpetent people to man these

high offices of trust and help to build up reputation
and acceptability."

The 'Court desired anendnents to bring the provisions in
accordance with the observations nmade in the judgnment and
hoped that the anendments would be brought about by
31. 3.1987.

Bhagwati, J. i'n his judgnment considered the method of
appoi nt nent  of the ~Judges of the H gh Court, i.e.
appoi ntnent by the Governnent in consultation with the Chief
Justice of India and observed: -

"Cbviously, therefore, if the Administrative Tribuna

is created in substitution of the H gh Court and the

jurisdiction of ~the High Court under Articles 226 and

227 is taken away —and vested in the Admnistrative

Tri bunal, the sane independence fromthe possibility of

executive pressure or influence rmust also be ensured to

the Chairman and menebers of “the Administrative

Tribunal. O else the Administrative Tribunal 'would

cease to be equally ef fective and ef ficaci ous

substitute for the Hi gh Court and the provisions of the

i mpugned Act woul d be rendered invalid. I am

therefore, of the view that the appointment of

Chai rman, Vi ce-Chairman and - Admi ni strative menbers

shoul d be made by the concerned CGovernnent only after

consultation with the Chief Justice of India and such
consul tation nust be neaningful and effective....™.

The nethod suggested by Msra,J. was al so accepted by
Bhagwati,J. as an alternative for ensuring independence of
t he Chai r man, Vi ce- Chai r man and Menber s of t he
Administrative Tribunals but with a little nodification.
Bhagwati,J. advised setting up of a Hi gh Powered Sel ection
Conmittee "headed by the Chief Justice of India, ~or a
sitting judge of the Suprene Court or concerned High Court
nom nated by the Chief Justice of India." Said the |earned

Judge:
"Both these mpdes of appointment will ensure selection
of proper and conpet ent per sons to man the
Adm ni strative Tribunal and give it prestige -and

reputati on which would inspire confidence in the public
mndin regard to the conpetence, objectivity and
inmpariality of those rmanni ng t he Admi ni strative
Tribunal. If either of these two nbpdes of appointnent
is adopted, it wuld save the inpugned Act from
invalidation. herwise, it will be outside the scope
of the power conferred on Parliament under Article 323-
A. | would, however hasten to add that the judgnent
will operate only prospectively and will not invalidate
appoi ntnents al ready made to t he Admi ni strative
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Tri bunal . "

The amendnent that has been brought about in Section
6(7) by Act 51 of 1987 is to the effect that the
appoi ntnents to the post of Chairman, Vice-Chairman and
Menbers shall not be nmade except after consultation with the
Chi ef Justice of India.

It needs to be nentioned here that the Centra
CGovernment, in view of the discrepancy in the views
expressed by the two | earned judges, sought clarification by
filing a review petition which was decided by an order dated
5.5.1987 reported in (1987) Supp. SCC 734. The Court
or der ed:

"Havi ng considered ‘the matter carefully we are of the

opinion that in the case of recruitnent to the Centra

Admi ni strative Tribunal the appropriate course would be

to appoint a H gh Powered Selection Committee headed by

a sitting Judge of the Suprene Court to be nom nated by

the Chief Justice of India, while in the case of

recruitment to the State Adm nistrative Tribunals, the

Hi gh Powered Sel ection Conmittee should be headed by a

sitting Judge of the H gh Court to be nom nated by the

Chi ef Justice of the H gh Court concerned."

The Central Governnment yet again filed review petitions
Nos. 520-23 of 1987 seeking nodification of the court’s
order to the effect that consultation with the Chief Justice
of India alone be prescribed as sufficient because sel ection
by a Hi gh Powered Selection Conmittee was likely to be tine
consuni ng. The review petitions al so prayed for extension of
time for Dbringing about the amendments. It appears fromthe
order reported in (1987) Supp. SCC 737 that the court did
not make any order on the prayer for nodification of the
order although it granted extension of tinme prayed for. Two
questions that confront us at this stage are:

(a) Wether the direction to set up-a H gh Powered

Sel ection Conmittee was mandatory or sinply advisory in

nature; and

(b) Whet her non conpliance of the direction in nmaking

the anendnent vitiates the anmendnent;

The judgnment, carefully read, clearly indicates that
the direction for setting up a Hgh Powered Selection
Conmittee was nmerely advisory and not mandatory in
character. The Act originally provided that the judicia
nmenbers were to be appointed after consultation with the
Chi ef Justice of India. Neither Bhagwati,J. nor Msra, J.
has found fault with it. Bhagwati,J. indicated that since
there is no such provision for the selection/appoi nt ment of
the Chairman, Vice-Chairman and Administrative Menbers,
there was a risk that they would not be independent of
executive influence. Hence Bhagwati,J. suggested that the
Chai rman, Vice-Chairman and Adm nistrative Menbers should
al so be appointed only after consultation wth the Chief
Justice of India. Msra,J. suggested appointnment of the High
Powered Selection Conmittee for all including the judicia
menbers wi thout indicating why selection after consul tation
with the Chief Justice of 1India was not acceptable.
Qoviously, Msra,J. did not discard the nethod of selection
of judicial nmenbers after consultation with the Chief
Justice of India. Nor did Bhagwati, J. Even in the orders
passed on the review petitions no observation against
appoi ntnents after consultation with the Chief Justice of
I ndi a was made.

The Court was confronted wi th the problem of ensuring
i ndependence of the personnel of the Tribunal. There coul d
be several ways of ensuring such independence. Bhagwati,J.
mentioned two such nethods while Msra,J. advocated one. In
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the review petition again the Court altered the constitution
of the H gh Powered Selection Conmttee by saying that it
shoul d be headed by a Suprene Court Judge when sel ecting the
menbers of the Central Administrative Tribunal but by a H gh
Court judge when seleclting the menbers of the State
Admi ni strative Tribunals. Coming to selection of the Menbers
of the H gh Powered Selection Committee itself, the Court
did not nake any suggestion or order. It cannot be disputed
that many other nmethods for selection to ensure independence
of the personnel of the Tribunal could be suggested. The
Court itself ~considered some of the possible nodes and
preferred the one nmentioned in the order in review reported
in (1987) Supp. SCC 734. In the subsequent review petition
in which the Governnent again wanted only consultation with
the Chief Justice of Indiato be accepted as the nethod of
sel ection of the candidates the Court did not reiterate the
previous decision. Nor did it say that the appointnment after
consul tation wth the Chief | Justice of India was not
acceptable. It ordered as under

"I'n 'view of what has been stated before wus by the

| earned Attorney GCeneral of India, we extend the time

granted to the Union of India upto January 31, 1988 for

i ntroduci ng necessary ~changes in the statute through

| egi slative enactnment in Parliament. or by issuing a

Presidential /Ordinance. We trust it wll not be

necessary now for the Union of lndia to seek any

further extension of tine as this matter has been
pending for ‘a long time. The civil mscellaneous
petitions are di sposed of accordingly."

On behalf of the ~Union of " India it is submtted that
the previous order regarding the H gh Powered Selection
Conmittee stood nodified by this order and'the Governnent
accordingly introduced the Amending Act only to nmake
provision for consultation with the Chief Justice of India.
Al though it cannot be said that the prayer of the Union of
India to introduce the provision to consult the Chief
Justice of India in preference tothe H gh Powered Sel ection
Conmittee was allowed by the court, it can be perceived that
the court itself did not reject the prayer or reiterate the
previ ous suggestion. That nmeans the view expressed in the
order dated 5.5.1987 stood unaltered.

Now we cone to the next question, viz., whether non-
conpliance with the direction regarding the H gh Powered
Sel ection Conmittee vitiates the anmendnent. Nornally even an
obiter dictum is expected to be obeyed and foll owed. I'n our
view further discussion would be purely acadenic for the
sinmple reason that w thout anending Section 6(7) the dicta
of the Court has in fact been nmmde effective by the
appoi nt nent of Hi gh Powered Sel ection Commttees both at the
Central level as well as the State levels wth /'ninor
nodi fications. Since these Committees are now expected to
make t he choi ce of candi dates whose names may be recomended
to the Chief Justice of India for final approval, the order
of 5.5.1987 is fully conplied with. O course, names nmay be
suggested to the Committee by any source but the ultinate
decision has to be taken by the Committee and if the Chief
Justice of Indiais not personally heading the Conmittee,
the final decision would have to be taken by him on the
recommendati on of the Committee. It would, thus, be seen
that without amendi ng Section 6(7), the Government has given
effect to the Court’s view expressed in the order dated
5.5.1987 which renders t he chal | enge academ c and
unnecessary to exan ne

The next question is what was the scope of the enquiry
before the Hi gh Court? |In para 2 of the inpugned judgnent
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the H gh Court has disclosed that the petitioners chall enged
the validity of the appointnents of the appellants as they
were nmade in violation of the direction of this Court given
in S.P. Sanpath Kumar’s case. The petitioners added at the
time of hearing, as can be seen frompara 4 of the inpugned
judgrment, a plea that instead of selection, the appointnents
were made by nom nation wi thout considering all eligible and
avai | abl e candi dates so that the best anongst them coul d be
sel ect ed.

The CGovernnent of India as well as the Governnent of
Madhya Pradesh placed before the Hgh Court the files
relating to the inpugned appointnents. The High Court has
gone into a detailed analysis of how the proposal for
appoi ntnent of the appellants was noboted and how the sane
was processed right upto the then Chief Justice of India.
The High Court observed that the entire procedure was
fraudul ent not only because of the Government’s failure in
bringi ng about a proper anmendnent but al so because of the
failure on the part of Government of Madhya Pradesh to
sel ect the candi dat es t hrough a Selection Conmittee
appoi nted- by the Governnent of » India on 15.4.1991
Admittedly, intimation thereof was given to the State
Governnments by letter dated 19.4.1991. The H gh Court
further observed that even the appointment of the Sel ection
Comm ttee was not i'n accordance with the order of this Court
whi ch provided for appointnment of a H-gh Powered Sel ection
Conmittee. However, the Selection Conmittee constituted by
the CGovernment of ‘India conprised only the Chief Justice of
the H gh Court, the Chief Secretary and the Law Secretary.

The High Court on _an analysis of the various notes on
the Government files observed that the appellants R P. Kapur
and G S.Patel wused their own influence as Chief Secretary
and Law Secretary to get thensel ves appointed on the State
Admi ni strative Tribunal and, therefore,  their appointnents
were fraudul ent. The appellants pointed out that the Hi gh
Court committed serious errors in appreciating how the
sel ection process noved. |In fact when the H gh Court
examned the files of the Governnment, the hearing had
concl uded on 16.12.1992 and the appellants had no
opportunity to explain the various notes on the files since
the same were produced in Court on 29.7.1993. This itself
was against the rules of natural justice. Noreover, the
applicants did not allege that the appointnments had been
secured by the appellants by practising fraud on the
Government and were, therefore, bad. Was it-opento the Hi gh
Court to enter upon an enquiry of this nature within the
ambit of the wit jurisdiction?

It is not in dispute that all the appellants were duly
qualified and eligible for the posts agai nst which they had
been appointed. There is no allegation that any of them was
not suitable for any reason whatsoever. Al of them had been
appoi nted after consultation with the then Chief Justice of
India. There was no violation of any law in the process of
their appoi ntnents.

The judgrment in S.P.Sanpath Kumar’s case was delivered
in 1987. In that very year, the Act had been anended in
conpliance with the judgnent. The Selection Conmittee was
appointed only on 15.4.1991. This was comunicated to the
State Governnent on 19.4.1991. In the order dated 15.4.1991
as quoted in the inpugned judgnment, there is no reference to
the judgnent of this Court. As such although it can be said
that this order of appointrment of the Selection Conmittee
nmust have been inspired by the judgnment, it cannot be said
that this was solely in obedience to the order of this
Court. It is clear, as observed by the Hi gh Court, that the
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Selection Conmittee was not a High Powered Committee. As
such failure to process the appointnents through the
Sel ection Committee w Il not nean non-conpliance w th any
order of this Court or of any statutory provision. W nust
not lose sight of the fact that the GCovernment of India
itself, despite such order of appointnent of Selection
Conmittee, approved the proposals for appointnent. In fact
the appointnents of the appellants other than that of
R P. Kapur had already been approved by the Chief Justice of
India before the appointnment of the Selection Cormittee was
conmuni cated to the State Government. On 15.4.1991 itself
the file with the proposal of the appointnments was sent to
the Chief Justice of India with the approval of the Prine
M nister nmentioning further that in view of the Suprene
Court order of 9.4.1991 in Wit Petition No. 497 of 1990
Shai |l endra Kumar Gangrade & Anr. vs. Union of India & Os.
for making appointnmentsin State Administrative Tribuna

within four weeks tine, the matter was urgent. The then
Chi ef Justice of India accorded his approval on 18.4.1991 to
the appointnents ~of Messrs Lanba, MN Virmani, G S. Pate

and Rajwade. It would not be proper to say that because on
15.4.1991 the Covernment of India constituted the Comrittee
for selection which was not even conmunicated to any State
CGovernment till 19.4.1991, the approval granted by the then
Chief Justice of India be set at naught and the whole
process of selection/nom nation be redone.

So far as | appellant R P.Kapur is -concerned, the
Selection Conmittee 'could not be ighored. H's name was
proposed by the Chief Mnister hinmself on 27.4.1991. The
proposal was approved by the Governnent on 30.4.1991
Subsequently, however, the Secretary, General Admnistrative
Departnment, noted that the proposal had to be sent to the
Sel ection Committee. It was further noted by himon the file
that the Chief Secretary hinself being the candidate
proposed could not be associated with the Selection
Conmittee. The Committee, therefore, of necessity conprised
only of the Chief Justice of ‘the H gh Court of Mdhya
Pradesh and the Law Secretary. The Chief Justice approved
the name of R P. Kapoor when the file was presented'to him
by the Law Secretary hinmself. The Law Secretary’s note
itself mentions constitution of the Commttee as also his
own approval to the proposal to appoint R P. Kapoor as the
Vi ce-Chairman. The High Court, in the inpugned order has
observed that the Chief Justice was not told about -the
appoi ntnent of the Selection Conmittee. This s, however,
not borne out fromany record. It has to be presuned that in
the usual course of business the Chief Justice  had gone
through the entire file before according his approval to the
proposal to appoint R P.Kapoor as the Vice-Chairman of the
State Administrative Tribunal, Madhya Pradesh. Qut- of the
three nenbers of the Selection Comrmittee, one, being the
candi date himself, could not participate in the selection
process. The other two, nanely, the Chief Justice of the
Hi gh Court and the Law Secretary approved the nane  of
R P.Kapoor. It cannot be said that nerely because the nane
of R P.Kapoor was nmooted by the Chief Mnister, the
subsequent approval by the nmenbers of the Selection
Conmittee was bad. It may be said at the cost of repetition
that there is no avernent that there was anyone nore
suitable than R P.Kapoor for the post of the Vice-Chairman
who was deliberately ignored by either the Chief Mnister or
the Selection Conmittee or the State Chief Justice. Nor is
there any avernent that for some reason R P.Kapoor should
not have been appointed the Vi ce- Chai r man of the
Admi ni strative Tribunal. The finding of the H gh Court that
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the appointnents of R P. Kapoor and G S.Patel were vitiated
because their appointnments were the result of their own
machi nati on cannot be upheld. Nor can it be said that their
appoi ntnents were fraudulent or otherwise vitiated. This
H gh Court seens to have read too nmuch fromthe notes on the
file and, wth respect, has drawn unsustai nable and whol |y
unwarranted inferences based on, if we my say so,
suspi ci on.

Before we part we would like to nake a few genera
observations. As has been pointed out earlier long after the
hearing had concluded the Court had called for the files
whi ch were produced on 29.7.1993. The Court inspected the
files and has drawn its own conclusions on the basis of the
notings without giving the parties, the appellants, against
whom the inferences were drawn any opportunity to explain
the sane. This was clearly-in violation of the basic rule of
natural justice. The Court should have been extra cautious
since it was ~ casting serious aspersions against the
appel l ants, particularly, R P.Kapoor. As we shall briefly
poi nt out, ~the conclusion that " the appointnments ..... are
result of murky self-notivated wnachinations" and are,
therefore, "vitiated by bias"™, is not borne out fromthe
material relied on by the High Court. In the first place it
must be remenbered that ~the original petitioners had filed
wit petitions in/'the H gh Court wherein they had sought an
interimorder against their repatriation to their parent
department. On the constitution of the Tribunal their wit
petitions were transferred to the Tribunal. The Governnent
had nmoved an application for vacating the interimorder and
apprehending that the stay nmay be vacated, they chall enged
the constitution of the Tribunal. The idea was to paral yse
the Tribunal and prevent it from hearing their petitions for
otherwi se ordinarily the litigant would like that his case
proceeds. In the circumstances it is difficult to say that
the petitioners were actuated by considerations of public
interest. Secondly, it is not in  dispute that all the
Menbers/ Vice-Chairman were eligible for appointment, in
that, they were fully qualified. Thirdly, it  nust be
renenbered tht the proposal for the appointnment of Menbers
had been initiated much before 15.4.1991 -and had been
cleared by the State functionaries |ong before that date and
by the then Chief Justice of India before the decision was
conmuni cated by the Central Governnment to the States on
19.4.1991. It is legitinmate to assune that the proposal nust
have been thoroughly scrutinised by the Chief Justice of
India before he gave his approval to the sane. Fourthly it
is necessary to notice that R P.Kapoor was on deputation to
the Government of India since 1980 and he was repatriated to
the State in 1990 and, therefore, in the absence of positive
evidence of his interference it would not be correct to
attribute notives to himfor the State Governnent’ s deci sion
to shift the seat of Vice-Chairnman to Bhopal on 4.1.1989.
Actually in 1989 he was stationed at Hyderabad. Sinmilarly
much has been read into the note, discuss, made on 6.3.1991
As explained by R P.Kapoor in his subnm ssions before this
Court that he desired to discuss the matter as he had sone
doubt in regared to the vacancy position which, as the
subsequent note of the Secretary, GAD., would show, turned
out to be correct. So al so nuch ado has been nade about the
Law Secretary personally carrying the file to Patna where
the Chief Justice of Madhya Pradesh was then canping. There
was urgency for the clearance of the file because of the
time-frane set by judicial orders. It is wong to read in
this visit any oblique mptive. The Law Secretary in his
capacity as a nenber of the Cormttee was deputed to go to
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Patna so that he may be able to apprise the Chief Justice of
the proposal and explain any matter on which the latter
woul d need clarification. It is wong to infer that the Law
Secretary felt obliged to R P. Kapoor because the latter had
not reconmended the forner’s nane but the recomendati on had
cone from the then Chief Mnister. Even if in normal course
of business R P.Kapoor had in fact recomrended his name as a
part of his duty, that should not make any difference.
Besides, it is clear from the affidavit of the Ex-Law
Secretary that he knew that his appointnent was cl eared by
the Government of India |ong before he proceeded to Patna.
There was, therefore, no question of his being under the
i nfluence of R P.Kapoor so as to affect his independent
judgrment. It is indeed true that R P. Kapoor in his capacity
as Chief Secretary forwarded the file to the Chief Mnister
on 11.4.1991 proposing his nane as Vice-Chairnman which was
returned by the Chief Mnister to the Secretary, GAD, on
27.4.1991. Did forwarding of the file anpbunt to ’active
association” with the process of appointnent? The fact that
under the Rul es of Business franed under Article 166 of the
Constitution, it is not disputed that the nornmal channel of
submi ssion was through the Chief Secretary. Two options
were, therefore, availableto R P.Kapoor; either he as a
part of his duty forward the file or refuse to endorse the
file. There is nothing else on record to show his active
participation thereafter. So far as ~Secretary, GAD, is
concerned, he marked the file to the Chief Secretary, as per
the Rules of Business. There was nothing el se he could have
done. The Chief Secretary coul d have avoi ded to endorse the
file but to do so also he would have been required to say
so. He chose to quietly forward the file to the Chief
M nister without his own comrent. It -seens to us that the
H gh Court read too nuch in this ~action of the Chief
Secretary in describing the ultimate appoi ntnent as
fraudulent. After all when ‘the name of a Chief Secretary

about to retire is proposed for appointment, it is
i npossible to think that the Chief Secretary woul d not know
about it, if the Chief Secretary pretends ignorance, no
court will accept the same as correct. Therefore, even if
the Chief Secretary had not endorsed the file, it would not
have made any difference. It was ultimately for the Cheif

M nister to take a decision which was to be approved by the
Governor as well as the Chief Justice of India. There is no
hint on record to infer that he had in any manner influenced
the decision of these functionaries. Therefore, merely
because he forwarded the file to the Chief Mnister which he
was required to do as per the extant Rul es of Business that
ought not to be construed as an act to influence the
deci sion of the aforesaid functionaries. Even wthout
signing the file in normal course of business, he could have
done the "goading and egging’ while pretending tota
i gnorance. W are, therefore, of the viewthat the High
Court read too much in this act of the Chief Secretary
R P. Kapoor. This suspicion of the H gh Court unfortunately
coloured its vision resulting in it viewi ng each and every
action leading to his appointnent with suspicion. These, in
brief, are a few aspects of the case which we have
hi ghli ghted to denonstrate how the High Court fell into an
error and misdirected itself causing mscarriage of justice.
We nust undo this injustice by allowng this appeal and
setting aside the inpugned judgnent and order of the Hi gh
Court and giving appropriate directions as under

The appellants should be allowed to resune their
office. Hence we direct that the appellants, as far as
possible, be allowed to resume their office unless any one
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or nore of them has or have retired. 1In case any of them
have since attained the age of retirenent, the State wll
treat them as on duty upto the date of retirenent and work
out their retiral benefits accordingly. Al the appellants
shall be entitled to arrears of pay and all owances fromthe
date of judgment of the H gh Court wupto the date of
resunption of duty or date of retirenent. The appeals
succeed accordingly and the original wit petition wll
stand di sm ssed.

We are satisfied beyond any manner of doubt that the
petitions filed by the three police Inspectors were, to say
the least, notivated with a view to deriving persona
benefits and not in public interest. Their idea was to
paral yse the working of 'the Tribunal and benefit fromthe
delay at the cost of other litigants. Qtherwise how were
they concerned with the legality of their appointnments?
This, in our view s a glaring case of abuse of the process
of the ~"Court in the name of | public interest. Can such
petitioners be allowed to get away unscat hed? W think they
nust be ‘'saddled with exenplary costs. W, therefore, direct
that each _petitioner shall pay a sum of Rs.15,000/- by way
of costs. The amount of cost may be recovered from the
provi dent fund/gratuity or any other future nonetary benefit
i ncluding pension or in- ordinary course by executing the
or der.




