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JUDGVENT
The foll owi ng Judgnent of the Court was delivered:
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Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO. 5384 OF 1995

(Arising out of SLP(C) No.5456 of 1992)

Rabi ndra Nath Mikherjee

& Anr. ... Appell ants
Vs.
Panchanan Banerjee (dead)
by LRs. & Os. ... Respondent s
JUDGVENT
HANSARI A. J.
A will contains the |ast desire of testator/testatrix.

The courts, therefore, nornmally act in accordance with the
wi shes of the person concerned. But then, if the courts were
to doubt either genuineness or voluntariness of the maker of

the will, they would be loathe to work in accordance with
what has been stated in the will. To put it differently, if
the will is surrounded by suspicious circunstances, the

renoval of which is the burden of the propounder, the wll
woul d not be probated.

2. In the appeal at hand, we are concerned with a will said
to have been made by one Saroj Bala on 30.11.66. This was
followed by two codicils dated 2.2.68 and 21.11.69. Saroj
Bal a passed away on 13.1.71 at the age of 90. On the
petitoners, who were naned as executors in the wll,
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approaching the Court of Addl. District Judge, Alipore, for
obtaining probate of the wll, read with the codicils, the
same was refused, as the lerned trial Judge felt that these
were surrounded by suspicious circustances. On appeal being
preferred, the H gh Court at Calcutta also took the same
view. Hence this appeal by special |eave.

3. A perusal of the two inpugned judgnments shows that the
foll owi ng were regarded as suspi ci ous circunstances:

(1) Deprivation of the natural heirs by the testatrix.

(2) ldentification of the testatrix before the Sub-registrar
by an Advocate of Calcutta who had acted as a | awer of one
of the executors in sonme cases.

(3) The witnesses to the docunents were interest in the
appel | ants.

(4) Active part played by one Subodh, a close relation of
Rabi ndra, one of the executors, in getting execution of the
will. He has been described as ubi quitous.

4. As to the first circunstance, we would observe that this
shoul d not raise any suspicion,  because the whole idea

behi nd execution of will is to interfere with the nornal
line of succession. So natural heirs would be debarred in
every case of will; of course, it nay be that in some cases

they are fully debarred and in others only partially. As in
the present case, the two executors are sons of a half-bl ood
brother of Saroj Bal a, whereas the objectors descendants of
a full blood sister, the disinheritence of |atter could not
have been taken as a suspicious circunstance, when sone of
her descendants are even beneficiaries under the wll.

5. As to the identification by a lawer of Calcutta, it may
be stated that this could have been regarded as a suspici ous
circunstance if a wong person woul d have been identified as
Saroj Bala. That, however, is not the case of the objection

So, there is no bane in this circumstance.

6. Insofar as the third circunmstance s concerned, we may
first observe that witnesses “in such docunents verify
whet her the same had been executed voluntarily by the
concerned person knowing its contents. In case where a will
is registered and the Sub-registrar certifies that the sane
had been read over to the executor who, on doing so,
admitted the contents, the fact that the witnesses to the
docunent are interested |oses significance. The documents at
hand were registered and it is on record that the Sub-
regi strar had explained the contents to the old | ady. So, we
do not find the third circunstance as suspicious on the
facts of the present case.

7. As to "ubiquitous" Subodh, it may be said that sonebody
has to take necessary steps in such matters; but if he
happens to be one close to the executor, sonme eye-browis
bound to arise. Even so, if there be other circunstances on
record to show the voluntary character of the docunment, the
eye-brows should get dropped down. And such circunstances
were present in the case, which sonehow missed the two
courts bel ow. These are:

(1) Making of two codicils by Saroj Bala, |ast of which was

about three years after the execution of will. The need for
these arose because the testatrix had made use sonme of the
properties listed in the wll. So, the testatrix knew what

was the will for and why it needed change.

(2) The testatrix executed an FDR of Rs.15,000/- on 2.8.67,
whi ch shows that she was not so i Mmobile or senile as sought
to be made out by the respondents. The fact that her
signature in the FDR was shaky has no cutting edge, because
nearing 90 at the relevant tine, the signature could have
wel | been shaky because of old age.

(3) Testatrix sold some property in February 67 and received
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the sale price, which shows her consciousness as to howto
deal with her properties.

8. If atotal viewis taken of the aforesaid circunstances,
whi ch has to be the approach, we are of the opinion that the
courts below over played sone circunmstances which they
regarded as suspi cious and sonehow m ssed sone circunstances
whi ch bol stered the case of the propounders.

9. The appeal 1is, therefore, allowed and the inpugned
judgrments are set aside. The result is that the will, as
nodified by the two codicils, stands probated. In the facts
and circunstances of the case, we |leave the parties to bear
their own costs throughout.




