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PETI TI ONER
G RAJ MALLAI AH AND ANOTHER
Vs.
RESPONDENT:

STATE OF ANDHRA PRADESH
DATE OF JUDGVENT27/ 04/ 1995

BENCH
A.S. ANAND, S. RAJENDRA BABU

ACT:

HEADNOTE

JUDGVENT:
JUDGMENT
S. Raj endra Babu, J.

Leave granted.

The appel | ants = were chargesheeted for offences arising
under Section 304 |.P.C. and Section 3 and 4 of the Dowy
Prohibition Act read - wth section 498A, |.P.C. The
all egation made in the chargesheet is - that one G Mdhavi
Latha was married to Mnik Prabhu the son the appellants
herein on 8.6.1983; that the decreased Madhavi Latha, the
appel l ants and her husband were I'iving in Hyderabad, that on
27.6.1989 Madhavi Latha is said to have comm tted suicide by
setting fire to herself in the presence of her children and
she succunbed to the sane on 29.6.1989; that the appellants

were ill-treating the deceased by burling abuses at her and
did not provide proper or tinely food as she did not bring
enough noney towards dowy. In the trial 20 witnesses were

exam ned on behalf of the prosecution and several docunents
were nmarket while the defence examined two w tnesses and
al so got several docunents marked. The trial court held that
the of fences arising under Section 304B |I.P.C. _and Sections
3 and 4 of the Dowy Prohibition Act were not established
and acquitted themof the said charges. However, the tria
court convicted the appellants for offices arising under
Section 498A and sentenced them to suf er ri-gorous
i mprisonnment for a period of two years and to pay a fine of
Rs. 200/- each in default to suffer sinple inprisonnent for
one nont h.

Aggri eved by the said conviction, the appellants
preferred an appeal being Crim nal Appeal No. 577 of 1993 on
the file of the H gh Court. The appellants engaged the
services of Shri Shankar Rao Biloliker and Shri Mlind
Cokhal e and subsequently they were replaced by Shri Ani
Kurmmar and Shri C. Praveen Kumar, Advocates who filed meno of
appearance with consent of the |earned counsel appearing
earlier in the case. The appeal was listed for hearing on
12.8.1997 when M. MIlind Gokhale filed a nmenpo stating that
the appellant had taken away the file and wanted to engaged
some other counsel and he had al ready endorsed his no
objection on the Vakal stnama. The nmatter was listed for
hearing on 14.8.1997, 26.8.97, 27.8.97 and finally on
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28.8.1997 on which date the matter was diseissed. On al
these dates the name of M. MIlind Gokhal e was shown as the
| earned counsel for the appellants whereas in fact M. Ani
Kurmmar and Shri Praveen Kumar had filed nmeno of appearance on
25.1.1993. However, that information was not put up with the
file, fed into the conputer either, nor printed in the cause
list. In those circunstances the appeal canme to be dism ssed
in the absence of the | earned counsel for appellants.

An application was filed by the parties under section
482 of the Crimnal Procedure Code in M scellaneous Petition
No. 4201 of 1997 seeking for setting aside the judgnent
passed on 28.8.1997 dismssing their appeal. The said
application set out the facts to which were have adverted to
new about the change of the advocates and the nanmes of the
new advocat es appearing in the case not having been shown in
the cause list. In fact, the H gh Court held an enquiry into
the matter and called upon the office to make a report and
the said report-a copy of which is nmade available to us,
refl ects what we have stated about the mistake of the office
in not indicating the nanes of the advocates and about the

change of - the advocates. It is clearly adnmitted in the
Report that by mistake the nanes of M. Anil Kumar and M.
Praveen Kumar were not shown in the cause list. The High

Court however, dismssed the petition observing that M.
M lind Gokhal e whose nanme was shown in the cause |ist should
have i nforned the appellants and the crimnal appeal having
been di sposed on nerits, the sane could not be restored.
The respondent remmi ned unrepresented.

It is no doubt ‘true that it'is open to the Court to
di spose of an appeal on nmerits - even in the absence of the
| earned counsel appearing for the parties when the case is
set down for hearing and the advocate or the party concerned
does not appear. However, when the | earned counsel could not
appear before the Court not on account of the fault either
of the appellant or the advocates thensel ves, but on account
of mistake commtted by the Registry of the H gh Court in
not showing the nanes of the counsel in the cause |Iist
properly and the counsel not being aware of the l'isting of
the case before the Court in such a master we do not think
that principle should be extended.

W may notice a decision of this Court in-Bani Singh
vs. State of Utar Pradesh (AIR 1996 SC 2439) in which a
bench of three Judge considering the scope of Section 385
and 386, Cr. P.C. took the viewthat while dealing with an
appeal under the Code, both the appellant and his | awer if
absent on the dates set down for hearing the Court is not
bound to adjourn the case and may di spose of the appeal on
merits and dismssal of the appeal sinplicitor for _non-
prosecution is not contenplated. In the aforesaid decision
it is also noticed that by adopting this procedure if a case
is decided on nmerits in the absence of the appellant or his
advocate, the higher court can renedy the situation if there
has been a failure of justice. In the present case the case
was set down for hearing on different dates wthout
notifying the names of the advocates appearing for the
appel l ant, but showing the name of the advocate who had
retired from the case. Therefore, it could not stated that
the appellant or his advocate had notice of hearing of the
case on the dates set down for hearing. Hence, we nust hold
that the decision in the case w thout hearing the appellants
or their advocate has resulted in mscarriage of justice and
the principle stated in the decision in Bani Singh vs. State
of U P. does not conme in the way of the view we have
expressed in this case.

Therefore the order made by the High Court disnissing




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 3

the appeal is set aside and the matter shall stand remtted
to the Hi gh Court which shall be disposed of in accordance
with law by restoring the appeal to its original nunber.
The appeal s are all owed accordingly.




