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1. Speci al | eave sought for, is granted.
2. This appeal by special |eave arises fromthe judgment

dated 14.1.1993 of a Division Bench of ‘the Hi gh Court of
Calcutta dismssing Appeal No. 149/91 directed agai nst the
order dated 18.4.1991 of a |earned Single Judge of the sane
Court nmde in Matter No. 2317/90, requiring respondent-1

therein -- appellant-1 herein, by issuance of a wit in the
nature of mandanus, to correct the date of birth of peti-
tioner-1 therein -- respondent-1 heron, in his ' Service and

Leave Record’ and allow himto continue in its service
beyond his superannuati on age comutabl e according to - his
date of birth entered in that 'Service and Leave Record’ at
the time of his appointnent. A question of gener a
i mportance which is raised for our decision in this _appea
is: Wien the High Court’s extra- ordinary wit jurisdiction
under Article 226 of the Constitution is sought to  be
availed of by an enployee of the Governnent or its
instrunmentality, to prevent either of them as the case nay
be, from retiring himon superannuation according to the
date of his birth declared at the tinme of his appointmnent
and entered in his ’'Service and Leave Record', 'by its
acceptance by the Government or its instrunentality, as
correct, can such jurisdiction be exercised in favour  of
such enpl oyee, as a matter of course?

3. In the year 1981, when appellant-1, the Burn Standard
Conpany Limited was formed by the Governnent of India, it
took over the Indian Standard Wagon Conpany Limited along
with its enployees, subject to their existing service
condi tions Consequently, respon-
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dent-1, who had been appointed by Indian Standard Wgon
Conpany Ltd. as its enployee |long ago on 25.4.1953 becane
the enpl oyee of appellant- 1. 'Service and Leave Record’ of
respondents wth the Indian Standard Wagon Conpany Ltd.,
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whi ch had been opened at the tinme of his appointnment, becane
his 'Service and Leave Record’ with the appellant. That

"Service and Leave Record of respondentl, where his age had
been entered on the basis of his declaration, voluntarily
made at the time of his appointnent also contained his
aut hentication nade therefore by affixture of his left thumb
mark. That declared age, which indicated the date of birth
of respondent- 1 as 25.4.193 1, was to be the basis for his
retirement fromservice, on attaining the age of superan-
nuation at 60 vyears. However, respondent-1 who had
continued in enployment wth the appellant for over 36
years, w thout any denur as to his age entered in his
"Service and Leave Record’, nade an application to the
appellant on 1.2.1989, at a time close to the date of his
retirement, seeking correction of his date of birth as
7.7.1934 in his 'Service and Leave Record’. But, appellant-
1, which considered that application, by its letter dated
10. 3.1989, informed respondent 1 that his age recorded in
his ’'Service and Leave Record as per his own declaration
and duly ~authenticated by him at the tine of his
appoi nt nent, since constituted the sole evidence of his age
in all matters relating to his service, according to its
Standing Orders, the same could not be corrected as sought
for. But, respondent-1 again wote a letter dated 26.7.1989
to appellant-1, stating that he had to seek correction of
his date of birth in his ’'Service and Leave Record since it
did not reflect his date of birth as found in his Admt Card
of Matricul ati on Exam nation issued by the Cal cutta
Uni versity and was  also not- in consonance wth t he
declaration of his age made at the tinme of his appointment
before his erstwhile enployer. Wen the claim in that
letter was not acceptable to appellant-1, respondent-1 was
duly intimated of the sane by neans of a Menop dated
8.9.1989. Further, on 5.6.1990 the appellant also issued to
respondent-1 the Superannuation Notice which read thus:
"You are well aware that your retirenent date
is 24.4.91 (a.n.) as recorded. W would |Iike
to take this opportunity to comuni cate that
you will be released fromthe services of Bum
Standard Co. Ltd. wwe.f. 25.4.91 (fn.). By
this tine, we may request you to vacate the

quarter, if allotted, for —enabling us to
settle your dues towards final settlenent."
4, Respondent - 1, who did not accept t he sai d
Superannuation Notice, in its stride, invoked the wit

jurisdiction of the Calcutta High Court by filinga wit
application wunder Article 226 of the Constitution, being
Matter No.2317/90 agai nst appellant-1, by praying therein
for issue of a wit of mandanus to appellant-1 not to
superannuate and retire himfromservice till he ~attained
the superannuation age on the basis of his date “of birth
found in his Matriculation Admt Card i.e. 7.7.1934.
Al t hough the grant of that wit application of respondent-1
was opposed by appellantl, a |learned Single Judge of the
Hi gh Court who heard that application, by his Oder dated
18.4.1991 allowed it by issuing a wit in the nature of
mandanus to appellant-1, as had been sought for therein

When that order of the |learned Single Judge was inpugned in
appeal No. 149/ 91, the Division Bench of the Hi gh Court
whi ch heard that appeal, by its order dated
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14.1.1993 dismissed the sane, affirmng the order of the
| ear ned single Judge.

5. Appellant- 1, who felt aggrieved by the said order of
di sm ssal of appeal made by the Division Bench of the Hi gh
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Court, has filed the present appeal by special leave, in
which the question indicated at the outset, is raised for
our consideration and deci sion

6. As is pointed out by us, while narrating the facts of
the case, respondent-1 nade an application to appellant-1,
seeking correction of his date of birth, which was entered
in his 'Service and Leave Record’, after he had conpleted,
as nmany as 36 years of his service and when his retirenent
was due. When appellant-1 received that application, it
issued a letter to respondent-1 making it clear that when
his age had been recorded in his ’Service and Leave Record
on the basis of his own declaration, which had been duly
authenticated by him at the tine of his appointnment,
guestion of correcting such date of birth did not arise.
Later, when respondent-1, wote another letter to appellant-
1 asserting that at the tinme of his initial appointnent, he
had declared his date of 'birth to be 7.7.1934 and that date
of birth was duly recorded by the then managenent and that
very date of  birth was nentioned in his Admt Card to
Matriculation exanmination, that letter also did not find
favour with appel l ant -1 Hence, appel lant-1 i ssued
Super annuati on Notice ~dated 5.6.1990 to respondent -1
i ndicating that he wil'l be superannuated w.e.f. 25.4.1991and
retired on the forenoon of that day on the basis of his
date of birth entered in his 'Service and Leave Record’
However, that Superannuation Notice was sought to be got
over by respondent-1 by filing a wit application in the
Hi gh Court. VWhat. was stated in his~ wit application as
regards the declaration made by him before the  predecessor
of the appellant, was not ~that at the tinme of hi s
appoi nt nent he had made a declaration and the sane was duly
recorded by the managenent, as had been stated and asserted
earlier before appellant-1. Instead, it had been stated in
the wit application that after his appointment, 'he was
asked to file a declaration formand a nomination form and
they having been duly filled up, were deposited wth the
authority concerned and in that declaration form he had
given his date of birth as 7.7.1934. Further, it ‘had been
stated that when he came to know in the year 1989 that his
date of birth was wongly recorded by appellant-1, he nade a
representation to the appellant for correction but it was of
no avail. However, when he was issued the Superannuation
Noti ce he had challenged it before the H gh Court. \Wat al
had been stated with regard to the declaration of the date
of birth by respondent-1 in his wit applicationwas totally
deni ed on behal f of the appellant by filing an affidavit in
opposition. It was stated in that affidavit that it was not
open to respondent- 1 to dispute the correctness of his date
of birth entered in his 'Service and Leave Record when he
had on his own, nade a declaration of that date of his birth
at the tine of his appointnment and when that decl aration was
duly authenticated by himby affixture of his left | thunmb
i npression. The |learned Single Judge of the H gh Court who
heard the wit application did not go into the question
whet her the date of birth declared by respondent-1 as cor-
rect and accepted by appellant-1 and acted wupon by it,
warranted correction as sought for by respondent-1, nerely
because a dif-
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ferent date of birth of respondent-1 was found in his
supposed Admit Card to Matriculation exam nation. Al that

is found in the order of the learned Single Judge is, that
the H gh Court had in its earlier Division Bench decision
held that the date of birth of a Governnent servant in his
service record requires correction according to the date of
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birth found in its Mtriculation certificate and, therefore,
the date of birth of respondent-1 in his 'Service and Leave
Record” should be corrected on the basis of the date of
birth found in the Mtriculation certificate even ignoring
the fact that what had been produced by respondent-1 in the
court was not a Matriculation certificate, but a photocopy
of a duplicate Admt Card of Matricul ati on exanm nati on. It
is the said view of the matter which nmade the | earned single
Judge, as seen fromhis order, to direct appellant-1 to
correct the date of birth of respondent-1 in his 'Service
and Leave Record’ and allow himto continue in service of
appel l ant-1 on the basis of such corrected date of birth, by
issuing a wit in the nature of mandamus. When the order of
the |earned single Judge was taken up in appeal before the
Di vi si on Bench of the Hgh Court, the Division Bench did not

feel inclined to interfere with the order of the |earned
singl e Judge and di'smi ssed the appeal
7. Having gone through the order of the I|earned single

Judge, we arc unable to think that the discretionary
extraordi'nary jurisdiction vested in the Hgh Court wunder
Article 226 of the Constitution has been property exercised
by himin issuing a wit in the nature of mandanus directing
appellant-1 to correct the date of birth of respondent-1 in
his ' Service and Leave Record’ and allow himto continue in
service beyond the date when he should have retired having
regard to his age as entered in his ' Service and Leave
Record’. The Division Bench of the H'gh Court also, we are
inclined to think, has failed to see that the |l earned single
Judge had not properly exercised his wit jurisdiction in
granting relief to respondent-1, if regardis had to the
nature of relief which he had sought for.

8. The inportance of the date of birth of an  enployee
given to his enployer and accepted as correct by the latter
and entered in the ’'Service and Leave Record of the fornmer,
cannot be underestinmated. Thatis so for the reason that
the enployee’'s service with the enployer has to be neces-
sarily regul at ed according ‘to such date of birth.
Ther ef or e, when a person is taken into service on
appoi ntnent, he would be required by his enployer to declare
his correct date of birth and support the sane by production
of appropriate certificates or documents, if any. Even
where the persons so appointed fail to produce the cer-
tificates or docunents in proof of their date of birth, they
would be required to affix their thunb inpression or
signature in authentication of their declared ages or ~dates
of birth. When on the basis of such declaration rmade or
certificates produced by the enpl oyee an entry is made of
his date of birth in his 'Service and Leave Record” to be
opened, that will anpbunt to acceptance by the enployer of
such date of birth, as correct, be it the Government or its
instrumentality. Wen such entry is made in Service Record
of the enployer the only way in which the enployer, Gov-
ernment or its instrumentality can get over such entry,
because of subsequent disclosures as to its incorrectness,
is to hold inquiry into the matter by affording an op-
portunity to the enpl oyee concerned to
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have his say in the matter. But when once the enpl oyer, the
CGovernment or the instrumentality concerned accepts the date
of birth of an enpl oyee as decl ared by hi mand supported by
certificates or docunents produced by himand allows him to
enter into its service and continue on such basis, is it
open to such enployee to claimthat the date of birth
decl ared and aut henticated by himwas incorrect and, there-
fore, t he enpl oyer, be it the CGover nirent or its
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instrunmentality, should correct his date of birth in his
"Service and Leave Record’ according to what he clains to be
true and if the Government or its instrumentality concerned
refuses to accept such claim can the Hi gh Court in exercise
of its discretionary extraordinary Wit jurisdiction
entertain a wit application, to consider the nerit of such
cl ai n®?

9. No doubt, there mmy be special law or rules which
permt a person appointed in the service of the Governnent
or its instrunentality to seek correction of his date of
birth which night have been accepted by the Governnent or
its instrumentality, as the case may be, as correct at the
time of his appointnent. But, the special law or rules
governing the service of an enployee if forbids correction
of such date of birth of enployee after its acceptance by

the Governnent or its instrumentality, its subsequent
correction at the instance of such enpl oyee, becomes i nper-
m ssi bl e. However, in the absence of such special l|aw or

rules it may be open to the enployee concerned to seek
correction fromthe Governnent or its instrunentality, of
the date of ~birth declared by him and accepted by the
Governnment. Even where such correction is sought, the Gov-
ernment or its instrumentality, as the case may be, woul d be
entitled to refuse to correct the date of birth of its
enpl oyee if the facts in the given case do not warrant such
correction. If that be the legal position, can it be said
that it is open to a High Court in exercise of its extra-
ordinary wit jurisdiction to entertain a wit application
of an enpl oyee of the Governnent or its instrunentality, as
the case may be, for correction of his date of birth entered
in his 'Service and Leave Record at the time of his
appoi ntnent and direct the Governnent or its instrunentality
concerned to correct such date of his birth in his \’Service
and Leave Record’ and continue himin service beyond the
date of his normal retirenent, is the question. It is true
that the H gh Court in exercise of its discretionary
jurisdiction under Article 226 of (the Constitution can even
enter upon disputed questions of fact, if the casein /which
the extraordinary jurisdiction is invoked warrants adoption
of such inevitable course and decide upon the sanme for
giving relief to the concerned party. But, the question .is
t hat i f an enpl oyee of the Gover nment or its
instrunentality, who is at the fag end of his service and
due for retirenent fromhis service shortly, according to
his date of birth found in his ’'Service and Leave Record

files a wit application before the H gh Court and  invokes
its wit jurisdiction for correction of such date of birth
with a viewto continue in service beyond the normal period
of his retirement, will it be appropriate for the Hi gh Court
to entertain such application to enquire into disputed facts
pertaining to his date of birth for correcting it and extend
his period of service?

10. Entertainment by High Courts of wit applications made
by enpl oyees of the Government or its instrumentalities  at
the fag end of their services and when they
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are due for retirement fromtheir services, in our view, 1is
unwarranted. It would be so for the reason that no enpl oyee

can claim a right to correction of birth date and
entertainnent of such wit applications for correction of
dates of birth of sonme enployees of Governnment or its
instrunentalities wll mar the chances of pronmotion of his
juniors and prove to be an undue encouragenment to the other
enpl oyees to nmke simlar applications at the fag end of
their service careers with the sole object of preventing
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their retirenents when due. Extra-ordinary nature of the
jurisdiction vested in the Hi gh Courts under Article 226 of
the Constitution, in our considered view, is not neant to
make enpl oyees of Government or its instrumentalities to
continue in service beyond the period of their entitlenent
according to dates of birth accepted by their enployers,

placing reliance on the so called newwy found material. The
fact that an enpl oyee of Governnent or its instrunmentality
who wll be in service for over decades, with no objection

what soever raised as to his date of birth accepted by the
enpl oyer as correct, when all of a sudden cones forward
towards the fag end of his service career with a wit
application before the High Court seeking correction of his
date of birth in his Service Record, the very conduct of
non-rai sing of an objection.in the nmatter by the enployee,
in our view, should be a sufficient reason for the High
Court, not to entertain such applications on grounds of
acqui escence, undue del ay and | aches. Mor eover,
di scretionary - jurisdiction of the High Court can never be
sai d to have been reasonably and judicially exercised if it
entertains such wit application, for no enpl oyee, who had
grievance as to his date of birth in his *Service and Leave
Record’ coul d have genuinely waited till the fag end of his
service career to get it corrected by availing of the
extraordinary jurisdiction of a H gh Court. Therefore, we
have no hesitation, in holding, that ordinarily H gh Courts
shoul d not , in exercise of its di scretionary wit
jurisdiction, entertain a wit application/petition filed by
an employee of the Government or its instrumentality,
towards the fag end-of his service, seeking  correction of
his date of birth entered in his ‘Service and Leave Record
or Service Register with the avowed object of continuing in
service beyond the nornal period of his retirenent.

11. Prudence on the part of every Hi gh Court shoul d,
however, in our considered view, prevent it from granting
interim relief in a petition for correction of the date of
birth filed under Article 226 of the Constitution by an
enpl oyee in relation to his enpl oynent, because of ‘the well
settled | egal position governing such correction of date of
birth, which precisely stated, is the foll owi ng:

VWhen a person seeks enploynent, he inpliedly agrees with the
terns and conditions on which enpl oynent is offered. For
every post in the service of the Governnent or any other
instrunentality there is the m ninmum age of entry prescribed
depending on the functional requirenents for the post: In
order to verify that the person concerned is not below that
prescribed age he is required to disclose his date of birth.
The date of birth is verified and if found to bel correct is
entered in the service record. It is ordinarily presuned
that the birth date disclosed by the incunbent is accurate.
The situation then is that the incunbent gives the date of
birth and the enployer accepts it as true and accurate
before it is entered in the service
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record. This entry in the service record nmade on the basis
of the enployee's statenment cannot be changed wunilaterally
at the sweet wll of the enployee except in the nanner
permitted by service conditions or the relevant rules. Here
again considerations for a change in the date of birth may
be di verse and the enployer would be entitled to view it not
nerely fromthe angle of there being a genuine mstake but
also from the point of its inpact on the service in the
est abl i shnent . It is conmmon know edge t hat every
establishment has its own set of service conditions governed
by rul es. It is equally known that practically every
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establishnent prescribes a mnimum age for entry into
service at different levels in the establishment. The first
thing to consider is whether on the date of entry into
service woul d the enpl oyee have been eligible for entry into
service on the revised date of birth. Secondly, would
revision of his date of birth after a long |lapse of tinme
upset the pronotional chances of others in the establishnent
who nmay have joined on the basis that the incunbent would
retire on a given date opening up pronotional avenues for
ot hers. If that be so and if pernmitting a change in the
date of birth is likely to cause frustration down the 1line
resulting in causing an adverse effect on efficiency in
functioning, the enployer may refuse to permt correction in
the date at a belated stage. It must be renenbered that
such sudden and bel ated change may upset the legitinate
expectation of others who may have joined service hoping
that on the retirenent of the senior on the due date there
woul d be an upward novenent in the hierarchy. 1In any case
in such cases Interiminjunction for continuance in service
should " not~ be granted as it visits the juniors wth
i rreparable injury, in that, they would be denied pronotions
a danmage which cannot be repaired if the claimis ultimtely
found to be unacceptable. On the other hand, if no interim
relief for continuance in service is granted and ultimtely
his claim for correction of birth date is found to be
acceptabl e, the damage can be repaired by granting him al
those nonetary benefits which he would have received had he
continued in service. W are, therefore, of  the opinion
that in such cases it would be inprudent to grant interim
relief

12. When we turn to the case of respondent-1, he did not
object to his date of birth or age entered in his ' Service
and Leave Record” with appellant- 1 during 36 years of his
servi ce. When the wit application filed by respondent-1
was entertained by the High Court, it 'is difficult to find
that it has wused its discretion in the matter either
judiciously or reasonably, and for that reason alone the
judgrment of the Division Bench of the H gh Court / under
appeal by which the order of the learned Single  Judge has
been affirmed calls to he interfered with and set aside.

13. Even, on nerits, both judgnent of the Division Bench of
the Hi gh Court and the order of a Single Judge of the High
Court, cannot be sustained. For correction of respondent-
1's date of birth found in his ’'Service and Leave Record
,Wth appellant-1, the Calcutta University’s copy of the
duplicate Admt Card to Matric exami nation, which purported
to show his date of birth as 7th day of July, 1934, could
not have been relied upon by the Hi gh Court for it was not a
Matricul ation certificate of respondent-1 where his date of
birth had been found for being acted upon as correct date of
birth, as had been held
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in a previous Division Bench decision of the H gh Court vide
Pramat ha Nat h Choudhury v. the State of West Bengal and Ors.
[1981 (1) SLR 570].

14. Undoubtedly, the claimof appellant Pramat ha Nath
Choudhary in the appeal before the Division Bench of the
H gh Court was exactly simlar to the claimof respondent- 1
in the present appeal. Al that the D vision Bench has said
inits decision is that date of birth of the appellant which
was accepted by his enployer should be corrected to accord
with date of birth found in his Mtriculation certificate.
No reason is given as to why towards the fag end of the
service career of the appellant before it, such correction
should have been permtted. Mreover, even though the
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Matriculation certificate produced by the appellant before
the Division Bench for the first time was seriously doubted,
no opportunity had been given to the Governnment to make good
the doubt. Havi ng gone through the said judgnent of the
Di vi sion Bench in appeal, we have no hesitation in reaching
the conclusion that the Division Bench was wholly unjusti -
fied in interfering with the order of the learned Single
Judge of the sanme court whereby it was held, in our Vview,
rightly that the appellant’s wit application filed for
correction of his date of birth at the fag end of his
service career for avoiding his superannuation which was
due, cannot be entert ained.

15. Hence, the order of the |earned Single Judge of the
Hi gh Court whereby he allowed the wit application of
respondent- 1 here and the judgnent of the Division Bench of
the H gh Court whereby the order of the |earned Single Judge
is affirmed, cannot be sustained and call to be interfered
with.

16. In the result, we allow this appeal and set aside the
j udgrment ' of the Division Bench of the H gh Court in appea
and reject thewit application of respondent-1 filed in the
H gh Court. Since respondent-1 had continued in service of
appel l ant-1 beyond 5.6.1990, the date of his superannuation
on the basis of his declared age entered in his ’Service and
Leave Record’ because of the judgnent and order of the High
Court, now set aside, he shall not be entitled to any
service benefits other than the salary drawn by himfor the
peri od beyond 5.6.1990. No costs.
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