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1. In this appeal preferred by the  Collector,  Centra

Exci se, Bonbay under Section 35(L) of the Central ' Excise
Act, 1944 (hereinafter referredto as ’'the Act’), the
guestion is whether the distillationand recrystallisation
carried out by the respondent ampbunts to 'manufacture’ ? The
respondent, Ms. S.D.Fine Chemical Pvt.Ltd., arc engaged in
the manufacturing of |aboratory chemicals and fine chem -
cal s. They al so undertake repacking and purification of
| aboratory and fine chemicals. |In the classification |Iist
filed by them on April 1, 1983, they clainmed that the
process of purification and distillation undertaken by them
does not amount to process of manufacture and accordingly,
clainmed exenption fromduty in respect of such goods under
Notification No. 77 of 1983 dated March 1,7 1981 The
Assi stant Collector agreed with the respondent but his order
was revised by the Collector (Appeals who held that the
processes undertaken by the respondent do | anopunt to

manuf act ur e. Inasmuch as a new commpdity known to the
mar ket energes as a result of such processes, he held, they
are liable to excise duty. The respondent filed an appea

bef ore the Custons, Excise and CGold (Control) Appellate Tri-
bunal , New Del hi which was heard in the first instance by a
Bench of two Menmbers. The Menber (Technical) agreed wth
the respondent. The held that the processes undertaken by
the respondent is nerely for inproving the quality or purity
of the chenicals and does not anpunt to...... fracture. He
observed that even after purification, the chemcals are,
known by the very sanme name and that there was no change in
the chem cal formula even after purification. The simple
process of distillation and recrystallisation of the chen -
cal s does not anpbunt to manufacture for the purposes of the
Act, he held. The Menmber (Judicial) however, took a con-
trary view The was of the opinion that the process
undertaken by the respondent is not a sinple process and
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that the said process "brings in a transformation which wll
change the name, character and use". The Menber (Judicial)
further observed, "the ordinary chem cals cannot be used in
| aboratory without it undergoing purification. They are
traded in different comercial name and has altogether
different wuse. So long as the trade recognises it as a

different commbpdity and its uses are different, the item has
to be recognised as a different goods and becane excisable
goods". In view of the difference of opinion between the
two Members, the matter was referred to a third Menmber. The
third Menber held in favour of the respondent manufacturer
on the foll owi ng reasoning
"As can be gathered, the key test is
355
whet her the comodity which is subjected to
the process of manufacture can no |onger be
regarded as the original conmodity. In rmy
view in the instant case this test has not
been ~satisfied as the chemcals prior to the
two  processes concerned herein continues to
remain the sanme after being subjected to the
processes,” adnittedly with only a change in
increase in purity. The commpdity retains its
identity substantially through the processing

st age. Therefore, it cannot be said to have
been manufactured."
2. it would be evident fromthe opinion- of the third

Menber that he did not deal with the several aspects dealt
with in the opinions of the two differing menbers. He did
not also indicate whether he agrees or disagrees with the
findings recorded by the Menber (Judicial), viz., that after
the processes undertaken by the respondent, ~the chenicals
bear a different chem cal name and have an al together dif-
ferent use. The third Menber did not also deal wth the
hol ding of the Menber (Judicial) that after the processes
undert aken by the respondent, the chemcal becanme a
di fferent comrercial commodity.
3. The expression 'manufacture’ is defined in clause (f)
of Section 2 of the Act The definition, as substituted by
Fi nance Act (No. 25) of 1975, with effect fromMarch 1, 1975
reads thus:
" manufacture’ includes any process, -
(i)incidental or ancillary to de conpl etion of
a manufactured product;
(ii)which is specifiedin relation to any
goods in the Section or Chapter notes of the
Schedule to the Central Excise Tariff Act,
1985 as anounting to manufacture, and the word
"manuf acture’ shall be construed accordingly
and shall include not only a person who
enploys hired labour in the production or
manuf acture of excisable goods, but also any
person who engages in their production or
manuf acture on his own account."”
4. The definition is thus an inclusive definition. The
purpose of the definitionis to include certain processes
and activities within the anbit of the said definition which
may not otherwise anount to nanufacture, as ordinarily
under st ood. This inclusionis in addition to the norma
meani ng and context of the expression ,nmanufacture’. The
sai d expression has been the subject matter of several deci-
sions of this Court to which a brief reference is necessary
to bring out the principles enunciated therein. |n Union of
India v. Delhi doth and General MIls (1963 Suppl (1)
S.C. R 586) the revenue wanted to levy a duty upon ’'refined
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oi |’ which was obtained by the respondent-nmanufacturer at an
i nternedi ate stage of production of vanaspati . The
respondent cleansed the oil purchased by him by applying
certain processes and thus obtained 'refined oil’. But the
respondent did not apply the process of deodorisation before
hydrogenating the refined oil. The case of the Revenue was
that even non-deodorised refined ground-nut/til oil is
"refined oil’ as known to the consuners and the conmercia
conmuni ty. The respondent’s case, however, was that the
"refined oil’ as known to the consuners and the conmercia
conmunity is necessarily the deodorised refined oil. After
referring to the material produced by both the parties, this
Court upheld the respondent’s contention and held that

"wi thout deodorisation, the oil is not 'refined oil’” as is
known to the consuners and the com

356

mercial community’ ;. Thi's Court further held "that the raw

oi | purchased by the respondent for the purpose of manufac-
ture of vanaspati does not becone at any stage 'refined oil’
as is knownto the consunmers and the commercial conmunity".

For this reason, it was held that refined oil obtained by
the respondent at stage anterior to hydrogenation is not
"vegetabl e nonessential oil’ or by "all sorts’ in or in
relation to the manufacture of which any process is

ordinarily carried on wth the aid of power wthin the
neaning of Item 12 of the 1st Schedule to the Act. So far
as legal position is concerned, this Court stated it in the
fol |l owi ng words:
"Excise . duty is on the manufacture of goods
and not on the sale. M. Pathak is therefore
right in his contention that the fact that the
substance produced by themat an inmedi ate
stage is not put in the market would not rmake
any difference. |If fromthe raw material has
been brought into existence a new substance by
the application of processes one or mnore of
which are wth the aid of power and that
substance is the same as "refined oil" as
known to the narket an excise duty nmay be
l evi abl e under Item 23 (the present item 12)-.
5. The Court then dealt with the next argument of the
appel lant-Union of India that even if it is held that the
respondent did not manufacture 'refined oil’ as knownto the
market, even so they nust be held to manufacture sone kind
of ’'non-essential vegetable oil’ within the meaning of  |tem
23. This Court rejected the said argunent with reference to
the meani ng of the expressions "manufacture" and *goods", in
the foll owi ng words:
"The word "manufacture" used as ~a verb is
general |y understood to nean as 'bringing into
exi stence a new substance’ and does not rmean

nerely "to produce some change in a
substance,’” however mnor in consequence the
change may be. This distinction is  well

brought about in a passage thus quoted in
Permanent Edition of Wrds and Phrases, Vol.

26 from an American Judgnent. The passage
runs thus: -
"Manufacture’ inmplies a change, but every

change is not manufacture and yet every change
of an article is the result of treatnent,
| abour and manipul ation. But sonething nore
is necessary and there nust be transfornmation

a new and different article must emerge having
a distinctive name, character or use’'."
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6. The Court then referred to and dealt with the neaning
of expression 'goods’ occurring in Section 3 and observed
t hus:
"These definitions nmake it <clear that to
become "goods" an article nmust be sonething
which can ordinarily come to the market to be
bought and sol d.
Thi s consideration of the neaning of the word
"goods" provides strong support for the view
that "manufacture" which is liable to excise
duty under the Central Excises and Salt Act,
1944 nust be the "bringing into existence of a

new substance known to the market’. "But",
says the learned counsel, "look at t he
definition of "manufacture" in die definition
clause ~of the  Act and you wll find that

"manuf acture" is defined thus:

includes any process incidental or ancillary
to the conpletion of .a nanufactured product.
[S.2(f)]. "

W are unable to agree wth the |earned
counsel ~ that by inserting this definition of
the wor d "manuf act ur e” in S. 2(f) the
| egi sl ature intended to equate "processing"” to
"manuf acture" and intended to

357

make nere "processing" as distinct from
"manufacture"” in the same sense of bringing
into existence of a new substance known to the
market, liableto duty. The sole purpose of
inserting this definitionis to mke it clear
that at certain places in the Act the word
"manuf acture’ has been used to nean a | process
i ncidental to the manufacture of the article.
Thus in the very itemunder which the excise
duty is clainmed inthese cases, we find the

words: "in or in relation to the manufacture
of which any process.is ordinarily carried on
with the aid of power." The -definition of

"manufacture’ as in S . 2(f) puts it beyond any
possibility of controversy that if power is
used for any of the nunerous processes that
are required to turn the raw material into a
finished article known to  the market the
clause wll be applicable; and an -argunent
that power is not used in the whol e process of
manufacture wusing the word in its ordinary
sense, will not be available. It is only with
this limted purpose that the |egislature, in
our opinion, inserted this definition of the
word 'manufacture’ in the definition 'section
and not with a viewto nake the nere "
processi ng" of goods as liable to excise duty.

7. In South Bihar Sugar MIls Ltd. & Anr.Etc. v. Union of
India & Anr. (1968 (3) S.C R 2 1), the above interpretation
was affirned.

8. In Enpire Industries Ltd. & Ors. v. Union of India &
Os. (1985 (3) S.C.C. 314) the question arose whether the
process of bleaching, dyeing, printing of grey cloth anmounts
to 'manufacture’ as defined in the Act. It may not be
necessary to set out the reasoning in this case i nasnuch as
the very same question was considered |ater by a
Constitution Bench of this Court in Ms. Uagar Prints &

" Manuf act ure
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Os. v. Union of India & Os. (1989 (3)S.C.C 488). W
will, therefore, refer to the reasoning in U agar Prints.
The facts in U ager Prints, were these: the custoners
supplied the grey fabric to the appellant who <carried out
operations of bleaching, dyeing, printing, glazing, shrink-
proofing etc. against paynent of processing charges. The
ownership of the cloth rested with the custoners who got
these processes done to their specifications from the ap-
pel | ant on paynment of processing charges. The question was
whether the appellant can be said to ham undertaken
"manuf acture’ as defined in the Act. M N. Venkatachahah, J,
as the then | earned Judge was dealt with several decisions
of this Court including those referred to above as well as
the decisions rendered by this Court under different Saks
Tax enactnents [including Ms. Tungabhadra |Industries Ltd.
Vs. Commercial Tax O ficer, Kurnool (1961 (2) S.C R 14)]
and enunciated the principle in.the foll ow ng words:

. LML5

"The preval ent” and generally accepted test to ascertain that
there is "manufacture" is whether the change or the series
of changes brought about by the application of processes
take the conmodity to the point where, comercially, it can
no |longer be regarded as the original comodity but is,
i nstead, recognised  as a distinct and new article that has
enmerged as a result of the processes. The principles are

cl ear. But difficulties arisein their application in
i ndi vidual cases. There m ght be borderline cases where
either conclusion with equal justification be reached.

I nsistence on any sharp or intrinsic distinction between
"processing’ and 'manufacture’, we are afraid, results in an
oversinmplification of —both-—and tends to bl ur their
i nt erdependence in cases such as the present one."
9. The | earned Judge then dealt with
358
argument that if the expression “manufacture’ defined under
Section 2(f) of the Act is understood in a broad sense to
i ncl ude processes, which in truth do not anpunt to
manufacture, the definition and the very Act would fal
outside Entry 84 of List-1 of the Seventh Schedule to the
Consti tution. The Ilearned Judge rejected the —argunent
holding "at all events, even if the inpost on process is not
one under envy 84, List 1, but is an inpost on "processing"
di stinct from"manufacture" die levy could yet be supported
by entry 97, List-1 even- without the aid of the wder
principle recognised and adopted in Dhillon Case". The
| earned Judge then referred to the principle of the decision
in Union of India v, HS Dhillon (1971 (2) S.C.C 779) and
observed
"So far as the exclusive conpetence of the
Union Parliament to legislate is concerned al
that is necessary is to find out whether the
particular topic of legislation is in List 11
or List Ill. if it is not, it is not necessary
to go any further or search for the field in
List 1. Union Parlianent has exclusive power
to legislate wupon that topic or field. O
course, it has concurrent power also in
respect of the subjects in List H."
10.1n Collector of Central Excise, Madras v. Ms. Kutty
Fl ush Door s and Furniture Co. (P) Ltd. (1988
Suppl . S.C. C. 239), this Court observed, after referring to
the principle of Delhi Coth and General MIIls (supra) and
South Bi har Sugar MIIls (supra), to die follow ng effect.
"This principle is well-settled. This is a
guestion of fact depending upon the relevant
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material whether as a result of activity,

W
and different article energes havi ng a
di sti nct nane, character and use. "
. LMD
11. On the meani ng of expression process”,
the following statenent in the decision of
this Court in Collector of Central Excise,
Jaipur v. Rajasthan State Chenical Wrks
Deedwana, Rajasthan (1991 (4) S.C.C 473) s
rel evant:
"The natural meaning of the word ’process’ s
a node of treatment of certain materials in
order to produce a good result, a species of
activity ~performed on the subject-matter in
order to transformor reduce it to a certain
st age. A to Oxford Dictionary one of the
meani ngs of the word 'process’ is "a
continuous and regular action or succession of
actions taking place or carried on in a defi-
nite nmanner and | eading to the acconplishnent
of some result.™ The activity contenplated by
the definition is perfectly general requiring
only ~the continuous or quick succession. It
is not one of the requisites that the activity
shoul d /i nvol ve sone operation on sone nmateria
in order to its conversion to sonme particular
st ages There is nothing in the nat ura
meani ngs_ of the word “process’ to exclude its
application to handling. There may be a pro-
cess which consists only in handling and there
may be a process which invol ves no handling or
not nerely handling but use or also use. It
may be a process involving the handling of the
mat eri al and it~ need not be a process
involving the use of material. The activity
may be subordinate but one in relation to the
further process of manufacture.”
12. The question in the decision was whether the respondent
was entitled to the benefit of a particular exenption
notification but that question in turn raised the question
what is 'manufacture’ and what is 'process ? The Bench (S
Ranganat han, Fathina Beevi and N.D. Q ha, JJ.) expressed the
af oresai d opini on.
359
13. The decisions aforesaid make it clear that t he
definition of the expression 'manufacture’ under Section
2(f) of the Act is not confined to the natural [ nmeaning of
the expression 'nmanufacture’ but is an expansive definition
Certai n processes, which nmay not have ot herwi se anbunted to
manuf acture, are also brought within the purview of and
placed within the anbit of the said definition by the
Par | i ament . Not only processes which are incidental and
ancillary to the conpletion of manufactured product but also
those processes as are specified in relation to any goods in
the section or chapter notes of the schedule to the Centra
Excise Tariff Act, 1985 are also brought within the anbit of
the definition. As has been repeatedly observed by the
Court, though the principles enunciated are clear, it 1is
their application that presents difficulties and it does not
help to draw "any sharp or intrinsic distinction between

"processing’ and ,nmanufacture’, "which would only result in
an oversinplification of both and tends to blur their
i nt erdependence in cases such as the present one," (U agar

Poi nts). It would also be not right, as pointed out in

ne
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U agar Prints to try to restrict the sweep of the definition
with reference to Entry 84 List-1 of the seventh Schedule to
the Constitution. Since the constitutionality of the said
definition has been repeatedly upheld with reference to both
Entries 84 and 97 of List-1 (Enpire Industries and Ujagar
Prints), the definition nmust be understood in ternms it is
couched. It should also be renenbered that the question
whet her a particular process does or does not anmount to
"manufacture’ as defined under Section 2(f) is always a
guestion of fact to be deternmined in the facts of a given
case applying die principles enunciated by this Court. One
of the min tests evolved by this Court is whether on
account of the processes enployed or applied by the
assessee, the commpdity so obtained is no | onger regarded as
the original comodity but is, instead, recognised as a
di stinct and new article that has emerged as a result of the
processes

(Ujagar Prints).
14. Now coming to the facts of the case before us, it is
clear fromthe perusal of the opinion of the third Menber of
the Tribunal that he has not dealt with the cast in a ful
and proper manner and has di sposed of the issue in a cryptic

manner . It has, therefore, become necessary to remt the
matter for the fresh opinion of the third Menber of the
Tri bunal . The third Menber shall now hear the parties and

render his opinion afresh on the question referred to him
He shall do so within six nonths fromthis date. He shal
transmt his opinion'to this Court soon after rendering it.
15. If the third Menber, Jyoti Balasundaram who heard the
matter is not avail able, the Chairman of die Tribunal shal
speci fy anot her Menber for hearing this matter.

16. List the appeal after receipt of the finding/ " opinion
fromthe Tribunal
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