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1. The appel l ants - 42 worknen -wor ki ng i'n the canteens
at four different offices of the ~respondent- Corporation
in Calcutta, are involved in the present proceedings. In
1985, they had approached this Court for certain reliefs by
a wit petition under Article 32 of the Constitution. By

its order of 19th July, 1986, thi's Court had directed them
to approach. the High (Court. hence they had withdrawn die
wit petition with liberty to nove the H gh Court under
Article 226 of the Constitution, which they ~did and the
present appeal arises out of the said proceedi ngs.” Since on
behal f of the respondents an objection is raised that the
appel l ants have been clainmng in these proceedings relief
whi ch they had never prayed for in the wit petition before
the H gh Court, we nay at the outset sumarise the contents
of the wit petition filed by themin the H gh Court.

2. In para 2 of the wit petition, the appellants have
averred that they are canteen enpl oyees of the | Corporation
and working in the canteens nanaged by the Corporation. In

para 3, they have stated that they are enployed in the
canteens of the Corporation and sone of them for < decades,
since the inception of the Corporation and others for a
m ni mum of seven years, and are holding the designations
variously of Canteen General Manager, Canteen Manager-cunt
Sal esman, Kitchen Cerk, Canteen Cerk, Halwai, Assistant
Hal wai , Cook, Bearer, Wash-boy and Sweeper etc. 1In para 4
they have specified the four departnmental canteens of the
Corporation where they have been working. 1In para 5, they
have averred there that they are paid at the rate nmuch bel ow
the rate at which canteen enpl oyees working under different
Government departmental canteens including those run by
statutory Corporations and Railways are paid. They have
also stated there that the enployees of the <canteens in
different CGovernnent offices and Railways throughout the
country are enjoying at least the pay-scales which are
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enj oyed by the peons of the respective offices. 1In para 6,
they have given the enolunents which the dass-1V enployees
of the Corporation get which are between Rs.700/- and 800/ -
per nonth agai nst the wages they get as canteen enployees
ranging fromRs. 100/- to Rs.200/per month. |In paras 7 and
16 of the wit petition, to quote themverbatim it is then
averred as foll ows:
"Your petitioners state that the enpl oyees and
the staffs of the respondent no. 1 at all its
establ i shnents axe provided with facilities of
canteen by the respondents for nore than few
decades and as such providing of canteen
facilities forms a condition of service of the
enpl oyees and staffs of the respondent no. 1
Your petitioners state that by usage and cus-
tomary benefits, canteen facilities has becone
the ~condition of-service of the enployees of
the respondent no. 1 and as such running of
the Canteen is incidental to the running
busi ness and/or i ndustry of the Life |Insurance
Corporation of India [Respondent No. 1].
X X X X X
Your petitioners state that they are engaged
in the work of the canteen which
292
is incidentally connected with the mai n
i ndustry of the respondent no.1 and as such
they ‘are wor knen wor ki ng under the respondent
no. 1"
3. It is against the background of the said averments in
the main body of the wit petition that ~in paragraph 18
thereof they have averred that the respondent- Corporation
being an instrumentality of the State and being the State
within the meaning of Article 12 of the Constitution, cannot
deny them equal pay-scales wth other canteen enpl oyees of
the Governnent departnents/Railways and other statutory
Corporations or take a stand or policy different from that
followed by the Governnment departnent, Railways and / other
instrumentalities of the State. Wth regard to  pay-scal es
of the canteen enpl oyees, they have stated there that till
date the respondent-Corporation has not franmed any pay-scale
for the canteen enployees and as such have acted in a
di scrimnatory manner violating Article 14 of the Constitu-
tion. Thereafter, in ground No.2 of the petition they have
stated that the canteen workers of the respondent -
Cor porati on bei ng engaged in operation i ncidental ly
connected with the industry carried on by the respondents,
the respondents cannot deny themthe m ni mum wages given to
their enpl oyees. In ground No.3, it is alleged that ' the
canteen facility being condition of service of the staff and
enpl oyees of the respondent-Corporation as per usage and
custom the appellants, being canteen enpl oyees and ‘engaged
in operation incidentally connected wth the i ndustry
carried on by the respondent, "automatically becone the
direct enployees under the respondents and as such they
cannot be discrimnated agai nst and deni ed the m ni num wages
that is prevalent in the Life Insurance Corporation. In
ground No. 4,they have stated that the appellants are working
under the respondents through the agencies, and being
engaged in work incidentally connected with the industry
carried on by the Corporation, they are entitled to get the
pay that is admissible to regular enployees of t he
Corporation. It is with these avernents in the main body of
the petition and the grounds that the appellants have in
prayer [b] of the petition, claimed the relief of the
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i ssuance of the wit of mandamus commandi ng di e respondent-
Corporation to conply with the policy of "equal pay for
equal work" and pay themthe mininumsalary that is enjoyed
by the staff of the Corporation and also to follow the
policy that is prevalent for canteen workers in other
CGovernment departnents, Railways and statutory Corporations.
It is thus clear fromthe wit petition filed by the
appel l ants before the Hi gh Court that they have prayed for
the relief of mnimmwages paid to the enployees of the
respondent-Corporation on the ground that they are the
regul ar enpl oyees of the Corporation. In other words, it is
implicit in the said relief claimed by themthat they are to
be deened to be the regular enpl oyees of the Corporation and
paid the minimumsalary that is paid toits other regular
enpl oyees.

4. The case of the respondent-Corporation before the |earned
Si ngl e Judge of the H gh Court as made out in their counter
to the wit petition was that the canteens did not belong to
it nor were they run by it. The Corporation only gave its
enpl oyees the facilities to run the canteens. The canteens
were run-_during different periods either by the canteen-
comm ttees of the staff or their cooperative society through
the contractors, and the appellants were engaged by the
contractors or the- coop-

293

erative society. It 'has no connection much | ess contract of
enpl oyment with the appellants. Nor does it have any
control over their working, conditions of service or the
term nation of their services. They are, therefore, not the
enpl oyees of the Corporation and cannot be deened- to be so.
Hence they are not entitled to the relief clainmed by them

5. The | earned Single Judge by his decision of 27t h
Septenber, 1989 allowed the wit petition-and directed the
respondent - Corporation to inplenent the policy of equal pay
for equal work and pay the appellants mninmumsalary as is
enjoyed by the regular staff of the Corporation or such pay
as is enjoyed by regular canteen workers in the other
CGovernment establishments or public undertakings. The
| earned Judge also directed that the appellants shall be
treated as direct workers under the Corporation and shall be
given all service benefits accordingly:.

6. Agai nst the said decision of the | earned Single Judge, the
respondent-Corporation preferred a Letters Patent ~Appea
before the Division Bench of the Hi gh Court which by the
i mpugned deci sion dated 10th October, 1991, allowed the ap-
peal , set aside the decision of the |earned Single Judge and
di smissed the appellants wit petition. 1t is thi's decision
of the Division Bench which is under challenge in_ the
present appeal

7.The questions to be answered in this appeal, therefore,
are: [i] whether the appellants are or should be deened to
be the regul ar enpl oyees of the respondent Corporation, and
if the answer is in the affirmative, [ii] what pay-scales
and other service conditions should be nade available to
t hem

8. A prelimnary objection was raised to the fram ng of
the first issue by Shri Sanghi appearing for the respondent-
Cor por ati on, as pointed out at the outset, that be

appel l ants had not claimed any such relief in the wit
petition itself and hence they cannot w den the scope of the
petition and ask for the relief in question in this appeal

We have referred in extenso to the averments made in the
wit petition, earlier. They showin unmstakable terns
that the appellants approached the Hgh Court wth a
specific plea that they are the enpl oyees of the respondent-
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Corporation and as such, they should be paid the m ninmm
wages which are being paid to it other regular enployees.
The relief of nminimmwages paid to the other regular
enpl oyees of the Corporation on the basis of the principle
of equal pay for equal work is thus clained on the ground
that they are also the regul ar enpl oyees of the Corporation

Thus, the relief claimed includes in it the basis of the
relief, wviz., their status as the regular enployees of the

Cor por ati on. It is unnecessary to restate here the |aw
regarding the interpretation of the pleadings. They have to
be read as a whole and construed accordingly. Thus con-

strued, the relief claimed | eaves no doubt that it is based
on the claimfor the status of the regul ar enpl oyees of the

Cor por ati on. We, therefore, find no substance in the
prelimnary objection.
9. Coming now to  the main question as to whether the

appel l ants shoul d-be deened to be the regular enmpl oyees of

the Corporation, we my first refer to the statutory

provisions with regard to the canteen

10. Section 46 of the Factories Act,

294

1948 which is a Central enactnment reads as foll ows:
"46. Canteens. - [1l] The State Government nay
make rules requiring that in any specified
factory ~wherein nore than two hundred and

fifty mworkers are ordinarily enployed, a
canteen or canteens shall be provided and
mai ntained by the occupier for the user of the
wor kers

[2] Wthout prejudice to the generality of the
f or egoi ng power, such rul es may provide for -
[a] the date by which such canteen 'shall be
provi ded.
[b] the standards in respect of construction
accommodati on, furniture and other equipnent
of the canteen;
[c] the foodstuffs to be served therein and
the charges which may be nade therefor;
[d] the constitution of a nmanaging conmittee
for the canteen and representation of the
wor kers in the managenent of the canteen;
[dd) the itens of expenditurein the running
of the canteen which are not to be taken into
account in fixing the cost of foodstuffs —and
whi ch shall be borne by the enpl oyer;
[e] the delegation to the Chief |nspector,
subject to such conditions as. may be pre-
scribed, of the power to make rules under
clause [c]."
11. This provision has to be read with the rel evant
provisions of Section 47 [1] of the said Act which  are as
foll ows:
"47. Shelters, rest roons and | unch roons. -
[1] In every factory wherein nore than one
hundred and fifty workers are ordi narily
enpl oyed, adequate and suitable shelters or
rest rooms and a suitable lunch room with
provi sion for drinking water where workers can

cat meals brought by themshall be provided
and mai ntai ned for the use of be workers;
Provi ded that any canteen nmmintained in

accordance with the provisions of Section 45
shal | be regarded as part of the requirenments
of this sub-section:"

12. There is no dispute that the Factories Act is not
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applicable to the offices of the respondent-Corporation
VWat is applicable is the Wst Bengal Shops and Es-
tablishments Act which is a State enactnent. However, there
is no provision in the said Act with regard to canteens.
13. W may now refer to the law on the subject as is evolved
through various judicial decisions.

14.1n the Ahnedabad Manufacturing and Calico Printing
Conpany, Ltd[ Calico MIIs] v. Their Worknen [(1953) |l LLJ
647] which is a decision of the Labour Appellate Tribunal of
I ndia and which is quoted approvingly in Saraspur MIls Co.
Ltd. v. Ramanlal Chimanlal and O's. [infra], the facts were
that by notifications issued by the State Governnent, the
provisions of Section 46 of the Factories Act, 1948 were
nade applicable to a | arge nunber of textile mlls including
the appellants beforethe Tribunal. As a result, it was
conpul sory for the mills to maintain suitable canteens for
the use of their worknen: The contention of the appellant-
MIlls was that assumng that the canteens were run through
the contractors, the canteen was not a part of the
undert aki'ng so as to render the managenent respon-
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sible for the wages and dearness all owance of the staff of
the canteen and that the mmintenance of the canteen was not
in the course of, or for the purpose of conducting the
undert aki ng. The,/ Tribunal held that in view of the
statutory obligation cast on the mlls to run the canteen
the running of the canteen was a part of the wundertaking.
For this purpose, the Tribunal also relied upon the decision
of its Special Bench in Elphinstone Spinning and Waving
MIlls Conmpany Ltd. v. SM Sableand nine other clerks [the
Bonbay Textile derks™ Union] [1953 ) LLJ 7521 where the
Tri bunal had considered the case of enployees of the grain
shops run in the MIls by the contractors. The ' Specia
Bench had held there that the enmployees of the grain ' shops
were entitled to be regarded as the enployees of be 1516
since the running of the grain shophad becone a part of the
undert aki ng within the neaning of the definition of
"enpl oyer’ in subsection [14] (e) of Section 3 of the Bonbay
Industrial Relations Act. The Tribunal held that there was
a considerable sinmlarity between the grain-shop and the
canteen for the purposes of the said definition. The
Tribunal overruled the contention that the earlier decision
of the Special Bench was erroneous and needed further
consi derati on.

15.1n Dhar angadhara Chenical Wrks Lsd v. St ate of
Saurashtra [(1957) SCR 1521, the question was whether the
agarias who were engaged by the nmanufactures of ~salt were
the workmen of the manufactures or whether they were inde-
pendent contractors. The facts were that the appellant
manufacturers were the |lessees holding licences for the
manufacture of salt on the demsed land. The “salt was
manuf acture by a class of professional |abourers known as
agarias fromrain water that got mxed up with the saline

matter in the soil. The work was seasonal in nature —and
comrenced in OCctober after the rains and continued till
June. Thereafter, the agarias left for their own villages
for cultivation work. 'The dem sed | ands were divided into

plots called pattas and allotted to the agarias with a sum
of Rs.400/- for each patta to nmeet the initial expenses.
The same patta was generally allotted to the sane agaria
every year and if the patta was extensive in area, A was
allotted to two agarias. After the nanufacture of salt,
they were paid 5 as. 6 pies per maund. At the end of each
season, accounts were settled and they were paid the.
bal ance due to them They worked with the menbers of their
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famlies and were free to engage extra our on their own
account and the manufacturer had no concern therewth. No

hours of work had been prescribed, no nuster rolls main-
tai ned nor were working hours controlled by the appellants.
There were, no rules as regards | eave or holidays and they
were free to come out of the works after maki ng arrangenents
for manufacture of salt. On these facts, the Industria
Tribunal found that the agarias were worknen ,within the
nmeaning of the Industrial Disputs Act 1947. This finding
was confirnmed by the High Court which also held that the
reference of the dispute nade by the CGovernnent under
Section 10 of the Industrial Disputes Act was comnpetent.
This Court while confirmng the finding of the Industria
Tribunal and of the H gh Court, held that it was well-
settled that the prina facie test of the relationship of
master and servant was the existence of the right in the
enpl oyer not nmerely to direct what work was to be done but
also to control the manner in which it was to
296
be done, the nature and extent of such control varying in
di fferent businesses and being by its very nature incapable
of being precisely defined.  The correct approach is to
consi der whether having regard to the nature of the work,
there is due control and supervision of the enployer. A
person could be workman even though he did piece work and
was paid not per day but by the job, or enployed his own
workmen and paid them for it. The  Court noted the
observations of Sonervell, LJ., in Cassidy v. Mnistry of
Health [(1951) 1 T.L.R 5391 which had taken the view that
it was not necessary for holding that a pep son was an
enpl oyee that the enpl oyer should be proved to have contro
over his work. The test of control was not one of universa
application and there were many contracts in which the
master could not control the manner in which the work was
don, the <correct approach woul'd be to consider whether
having regard to the nature of the work, there was due
control and supervision by the enployer. The Court quoted
the opinion of Fletcher Mouulton, L.J, in Sitmmbns v. Health
Laundry Conpany (1910) 1 K. B. 5431 where the | earned’ Judge
has observed as foll ows:
"In my opinion it is inpossible tolay down
any rule of law distinguishing the one from
the other. It is a question of fact “to be
decided by all the circunstances of the case.
The greater the anount of- direct contro
exerci sed over the person  rendering t he
services by the person contracting for them
the stronger the grounds for holding it to be
a contract of service, and simlarly the
greater the degree of independence of / such
control the the probability that the  services
rendered W/ of the-nature of professiona
services and that the contract is not one of
service."
16. The Court then observed that the broad distinction
bet ween a workman and an i ndependent contractor lies in this
that while the former agrees hinself to work, the latter
agrees to get other persons to work. A person who hinself
agrees to work and does so work and is, therefore a worknan,
does not ceases to be such by reason nerely of the fact that
he gets other persons also to work along with himand those
persons are under his control and arc paid by him What
determi nes whether a person is a workman or an independent
contractor is whether lie has agreed to work personally or
not . If he has, then he is a workman and the fact that he




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 7 of 22

gets the assistance fromother persons would not at feet M
swum
17.hi Basti Sugar MIlls Ltd. v. Ron Uagar and Qhers
[(1963) 2 SCR 838], the case of the appellant-enployer was
that the work of the renove of the press nud had been given
by it to a contractor and the respondent-workmen were
enpl oyed by that contractor to do that work. It is the
contractor who had ternminated their services and t he
managenent had nothing to do with the workmen who had ap-
proached the Court for relief against the termination of
their services and also for paying themthe mninum wages
prescri bed under the CGovernnent notifications. This Court
hel d that the worknen were persons enployed in the industry
to do nanual work for reward. Further, the appellant-
Conpany was their enployer as the worknmen were enpl oyed by
the contractor w th whomthe conpany had contracted in the
course of conducting the industry for the execution by the
said contractor, of the work of renoval of press nmud which
is ordinarily part of the industry. The Court also held
that the ‘expres-
297
sion "enployed by the factory" which occurred in the
definition of "workman’ in the Standing Orders applicable to
the conpany, included every person who was enployed to do
the work of the factory and was w de enough to include the
wor knmen enpl oyed by the contractor of the factory al so.
18. In Saraspur ' MIls Co. -Ltd. v. Ramanlal Chimanlal &
Os. [(1974) 3 SCC 66], the facts were that the appellant-
Conpany which was responsible for maintaining the canteen
under the provisions of Section 46 of the Factories Act and
the rul es made thereunder, had entrusted the task of running
the canteen to a co-operative society. The society enpl oyed
the respondent-worknen in the canteen. The worknmen filed an
application before the Labour Court under the Bonbay In-
dustrial Relations Act, 1946 nmeking a grievance that they
were not paid wages and dearness allowance in accordance
with the award of the Industrial (Tribunal. In support of
their claim the worknen alleged that they becone workers of
the appellant who -was bound to pay inages and dearness
al l owance as per the award. Since the appellant was running
the canteen under an obligation to do so under the Factories
Act, the running of the canteen was ordinarily a part of the
undertaki ng although the appellant did not itself run the
canteen but handed over the premses to the co-operative
society to run it for the use and welfare of the conpany’s
enpl oyees and to discharge its legal obligation. The
appel lant had resisted the claimby contending that the
wor kmen had never been enployed by it or by its agent or
contractor They were, in fact, enployed by the co-operative
society which was in |icensee. The Labour Court dismn ssed
the workers’ <claim However, in appeal, the Industria
Court allowed the claimby holding that the enpl oyees of the
co-operative society were the enployees of the appellant.
This Court referred to the amended definition of ' enployee
and enployer’ in Sections 3 [13] and 3 [14] of the Bonbay
Industrial Relations Act which read as foll ows.
"[13] 'enployee’ neans any person (including
an apprentice) enployed in any industry to any
skilled or unskilled manual, supervi sory,
technical or clerical work for hire or reward
whet her the terms of enploynment be express or
i mplied and includes-(a) a person enployed in
the execution of any work in respect of which
the owner of an undertaking is an enployer
wi thin the neani ng of sub-clause (e)of clause
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(14).
X X X X X X
(14) ' enmployer’ includes-

X X X X X

X
(e) VWere the owner of any undertaking in the

course of or for the purpose of conducting the
undert aki ng entrusts he execution of the whole
or-any part of any work which is ordinarily a
part of the undertaking to any per son
ot herwi se than as the servant or agent of the

owner, the owner of be undertaking"

19. The Court also referred to the definition of 'worker’
under the Factories Act, 1948. The Court then referred to
its earlier decision in Basti Sugar MIIs Ltd. v. Ram Uj agar
and OGthers [(1963) 2 SCR 8381 and held that since under the
Factories Act, it was the duty of tic appellant to run and
mai ntain the canteen for - use of-its enployees, the ratio of
the decision in Ahnedabad Mg & Calico Printing Co.

298

Ltd. & Others v. Their Wrknmen (1953 Il LLJ 647] would be
fully applicable in whichthe very same provisions of the
Act were considered and confirmed the finding of the
I ndustrial Court.

20. I n Hussainbhai, Calicut v. The Al ath Factory Thozhil al
Uni on, Kozhi kode and Cthers [ (1978) 4 SCC 257], the facts
were that the petitioner was a factory owner nmanufacturing
ropes. A nunber of workers were engaged by him to nake
ropes. According' to the petitioner, they were hired by
contractors who had executed agreements with the petitioner
to get the work done.  Qut of the workmen engaged by the

contractor, 29 were denied enploynent. They raised an
i ndustrial dispute which was referred by the State  Govern-
ment to the Industrial Tribunal. The Tribunal wupheld the

contention of the worknen that they were the enployees of
the petitioner and directed their reinstatement. The award
of the Tribunal was upheld by the learned Single Judge of
the Hi gh Court as well as by the (Division Bench in/ appeal

This Court while dismssing the enployer’s petition at the
adni ssion stage itself with an el aborate judgrment, hel'd that
the work done by the worknmen was an integral part ~of the
i ndustry. The raw material was supplied by the -nanagenent
The factory prem ses as well as the equi pment used bel onged
to the managenent and even fini shed product was taken by the
managenent for its own trade. Defective articles were
directed to be rectified by the managenent. The wor knen
were broadly under the control of the managenent On these
facts, the Court held that where a worker or a group of
wor kers | abours to produce goods or services and these goods
or services are for the business of another, that other is
in fact, the enployer. He has economic control over the

wor kers’ subsi stence, skill and continued enploynment. |f he
for any reason, chokes of the workers are virtually laid
of f. The presence of internediate contractors w th  whom
al one the workers have inmediate or direct relationship  ex
contractu is of no consequence, when on lifting the veil _or

| ooking at the conspectus of factors governing enploynent,
we discern the naked truth, though draped in different
perfect paper arrangenent that the real enployer is the
Management, not the imediate contractor. Mriad devices,
hal f-hidden in fold after fold of legal form depending on
the degree of conceal nent needed, die type of industry, the
| ocal conditions and the |like may be resorted to when | abour
| egi slation casts wel fare obligations on the real enployer,
based on Articles 38, 39,42,43 and 43-A of the Constitution

The Court nust be astute to avoid the mischief and achieve
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the purpose of be law and not be misled by the maya of | ega
appearances. |If the livelihood of the worknen substantially

depends on | abour rendered to produce goods and services for
the benefit and satisfaction of an enter prise, the absence
of direct relationship or the presence of dubi ous
internediaries or to make-believe trappings of detachnent
from the nanagenent cannot snap the real 1ife-bond. The
l[iability cannot be shaken off. The Court, however, added
that if there is totaldissociation in fact between the

di sowni ng managenment and the aggrieved workmen,the

enpl oyment  is in substance and in real-life terns by
anot her . The managenent’s adventitious connections cannot
ripen into real enploynent. On this reasoning, the Court
con firnmed the finding of the Hi gh Court and dism ssed the
petition.

299

21.1n Workmen of the Food Corporation of India v. Food
Corporation of India [(1985) 2 SCC 136], initially the work
of handling foodgrains at Siliguri depot of the respondent-
Corporati'on” was entrusted by it ‘to a contractor. The
contract or _engaged handl i ng- nazdoors for the purposes of the
wor K. The mazdoors received the wages fromthe contractor
as determ ned by himor as agreed between the contractor and
the workmen. FromJanuary 1973, pursuant to an agreenent
between the Corporation and the workers  working in the
Corporation’s godown, the direct paynent  system to the
workmen was introduced in place of the existing contract
| abour system Under this system the bills for the piece-
rate wages payable ‘to the handling mazdoors were to be
prepared by the depot staff and the Sardar/Mndal was to
accept the paynment after giving acquittance and signed bills
on their behalf and distribute the wages to the handling-
mazdoors. The bill with acquittancein the original . would
remain wth the Corporation. The Union of the worknen was
informed to advise local representative of the workmen to

submt the wage bill in tine nentioning therein particulars
"per head outturn by name’ till January 1975. This system
of paynent nman in vogue till “January 1975 when the
Cor poration super sedi ng t he direct paynent system

rei ntroduced the contract |abour systemw thout giving any
notice to the affected worknen. Consequently, 464 worknen
attached to the Siliguri depot were treated as enpl oyed by

the contractor. An industrial dispute was raised by the
uni on against this action of the Corporation and a reference
was nmade to the Tribunal for adjudication. The Tribuna

justified t he corporation’s action and held t hat
reintroduction of the contractor systemdid not ~constitute
di sconti nuance of the services of the affected worknen.
The questions for determ nati on were whether as a result of
the introduction of the direct paynent system the concerned
wor kmen had becone direct worknen of the Corporation and
whet her the reintroduction of the contractor system of
paynment resulted in discontinuance of the services under the
Corporation for which notice under Section 9A of the
I ndustrial Disputes Act, 1947 was essential, The Court while
allowing the workmen’s appeal held that the essentia
condition for a person to be a workman wi thin the nmeaning of
the Industrial Disputes Act is that he should be enployed to
do the work in an industry, and there should be an em
pl oyment of his by the enployer and that there should be a
rel ati onship of the enployer and enpl oyee as between naster
and servant. \Were the contractor employs a workman to do
the work which he contracted with a third person to accom
plish, the worknen of the contractor woul d w thout sormething
nore becorme the workman of that third person. Wen the con-
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tractor systemwas in vogue, the contractor was being paid
in lunmp sumarrived at by multiplying the rate per bag to
total nunmber of bags. Thus, the Corporation was solely
concerned with the nunber of bags handl ed by the contractor.
It was not a contract for supply of |abour, but specifically
a contract for handling bags of foodgrains. Therefore, when
the contractor systemwas in vogue, the workmen enpl oyed by
the contractor were not worknmen of the Corporation. But
i ntroduction of the direct paynent system brought about a
basic qualitative change in the relationship between the
Cor poration and the workmen engaged for handling foodgrains
in that on the di sappearance of the internediary contractor,
a direct relationship of
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mast er and servant canme into existence bet ween t he
Corporation and the worknen. It was obligatory on the

Corporation to arrange for handling the bags of foodgrains.
The worknmen handl ed the foodgrains for the Corporation and
none el se. For this service rendered, the Corporation
agreed to pay and paid wages at piece rate to each workman
whose nanme appeared in the register maintained for the
purpose as per the directions given by the District Mnager

| f t he pay packets were actual ly di stri buted by
Sar dar s/ Mondal s, they can be said to be doing clerical work
on behalf of the Corporation. Thus since the introduction

of the direct paynent’ system the worknen becane t he
workmen of the corporation and a ~direct  nmaster-servant
relationship cane into existence. When workmen working

under an enployer are told that they have ceased to be the
wor kmen of that enpl oyer and have become worknmen of another

enpl oyer, wviz., the <contractor in this case, in |ega
parl ance such an act of the first _enployer constitutes
di schar ge, term nation of service or retrenchnent by
what soever nanme called, and a fresh enploynment by | another
enpl oyer, wviz., the contractor. If the termnation of

service by the first enployer is-contrary to the well-
establ i shed | egal position, the effect of the enploynent by
the second enployer is wholly irrelevant. The introduction
of a contractor so as to bring about a cessation of contract
of enpl oynent between the worknmen and the Corporation and a
fresh contract of enploynent between the worknen and the

contractor, if notivated to effect retrenchnent, ex facie
the action is contrary to Section 25-F of the Industria
Di sputes Act. Viewed fromeither angle, the action of

rei ntroducing the contractor so as to displace the contract
of service between the Corporation and the worknmen would be
illegal and invalid and ab initio void and such action woul d
not alter, change or have any effect on the status of die
af fected worknmen who had becone workmen of the Corporation

Even assum ng that the schene of the Food Corporation Act,
1964 pernits the Corporation to engage a contractor, the Act

woul d not permt t he Cor por ati on, whi ch i's an
instrumentality of the State conprehended in the expression
"other authority’ in Article 12, to act in a nanner

thoroughly arbitrary by first keeping a contractor, renoving
hi m and rei nducting himw thout a senblance of consideration
for the fate of the workmen working for it for its benefit
or for sone work connected with the functions of the
Cor por at i on. By cancelling the direct paynent system and
introducing the contractor, both the 'wages’ and the ’'node
of paynent’ within the neaning of Item1 of the Fourth
Schedul e to the Industrial Disputes Act are being altered to
the disadvantage of the worknmen. Therefore, a notice of
change wunder Section 9-A was a must before introducing the
change, otherwise it would be an illegal change which would
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attract penalty wunder Section 31 (2). Such an illega
change woul d be whol Iy ineffective.

22. In MMR Khan & Ors. v. Union of India & Os. [(1 990)
Supp. SCC 191 J, the facts were that the canteens run by
different railway establishments were classified into three
categories, viz, [i] statutory canteens, 1i.e., canteens
required to be provided conpulsorily in view of Section 46
of the Factories Act, 1948, [ii] nonstatutory recognised
canteens set up as a staff welfare neasure with the prior
approval and recognition of the Railway Board as per the
procedure detailed in the
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Rai | way Establishnent Manual, and [iii] non-statutory non-
recogni sed canteens, i.e.; those which were established

without the prior approval or recognition of the Railway
Boar d. The Covernment of I'ndia notification. dated 11th
Decenber, 1979 had declared the enpl oyees of the depart-
nmental canteens/tiffin roonms as holders of civil posts. The
Division /Bench of the Calcutta Hgh Court had directed the
Union of Indiato recognise the workers of the statutory
cant een at Kharagpur _as enpl oyees of t he Rai | way
admi ni stration under the Factories Act but had rejected the
wor kers’ demand to pay salary and all owances to themas if
they were railway enpl oyees. The appeal preferred by the
Uni on of India against the said decision was di sposed of by
this Court by its order of October 27, 1990 in the follow ng
wor ds:
"The  benefits accruing to the workers under
the decision of the Calcutta H gh Court do not
require to be interfered with in this appeal
Prima facie we are inclined to agree that the
High Court decision is right. ~Mreover, the
| earned Attorney General agrees to apply the
Act as if it were applicable to canteen

enpl oyees. I'n this Vi ew, a fina
pronouncenent on this question by this Court
need not be given(in the present case. e

leave it open to Union of India in an
appropriate case to raise the point and seek a
pronouncenent. "
23. On Decenber 4, 1984, a Division Bench of the Madras High
Court relying upon the aforesaid order of this Court held in
a case that canteen enployees will have to be treated as
Rai | way enpl oyees for die purpose of the Factories  Act in
view of the concessions made by the Railways before this
Court and also the concessions’ nmade by the counse
appearing for the Railways before the H gh Court. Agai nst
this background, wit petitions under Article 32 and appeal s
by. special Ileave were filed by the enpl oyees of all the
three types of railway canteens claimng that they shoul d be
treated as railway enployees and should be extended al
service conditions available to the railway enployees.
VWile allowing the wit petition#, and the appeals of the
enpl oyees of the statutory canteens and of the non-statutory
recogni sed canteens, this Court held as follows:
"Since in terns of the Rules nade by the State
Governnents under Section 46 of the Factories
Act , it is obligatory on the rail way
adm nistration to provide a canteen, and the
statutory, canteens |ove been est abl i shed
pursuant to the said provision, it nust be
held that the canteens are incidental to or
connected with the nmanufacturing process or
the subject of the manufacturing process. The
provision of the canteens is demed by the
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statute as a necessary conconmitant of the

manuf act uri ng activity. Even wher e t he
enpl oyees are appoi nt ed by t he staff
comm ttee/ cooperative soci ety, their

appoi ntnent is nmade by the departnent through
the agency of the comuttee/society as the
case may be. The statutory canteens have been
in exi stence at their respective pl aces
continuously for a nunmber of vyears. The
premises as well as the entire paraphernalia
for the canteens is provided by the railway
adm ni stration and belong to it. The
enpl oyees ‘engaged in the canteens have also
been in service uninterruptedly for nmany
years. Their wages axe reinbursed in full by
the railway administration. The entire running
of the canteens including the work of the
enpl oyees is subject to the supervision and

control of the agency of the rail way
admi ni stration whether the agency is the staff
conmittee or-the society. |In the Establish-
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ment Manual ~the legal responsibility f or
runnig the canteen ultimately rests with the
rail ways, what ever the agency t hat nay
i ntervene. The nunber and the category of the
staff 'engaged in the canteen is strictly
controlled by the adnministration

X X X X X

No di stinction can be made between the
enpl oyees  of statutory canteens and those of
non-statutory canteens. ~The only difference
is that the statutory canteens are established
wherever the railway establishments ‘enploy
nore than 250 persons as is mandatory under
the provisions of Section 46 of the Factories
Act while non-statutory canteens are /required
to be established under paragraph 2831 of the
Rai | way Est abl i shment Manual where the
strength of the staff is 100 or nore. The
enpl oyees who otherwi se do the same work and
work under the sanme conditions and under a
simlar managenent cannot be treated
differently nerely because the canteen happens
to run at an establishment which enploys 250
or less than 250 nenbers of the staff, The

smal ler strength. of the staff may justify

smal | er nunber of the canteen workers to serve
them But that does not nake any difference
to the working conditions of such workers. A
classification nmade between the enpl oyees of
t he t wo types of cant eens woul d be
unreasonable and will have no rational nexus
with the purpose of the classification. The
"Admi nistrative |Instructions on Departnenta

Cant eens in Ofices and I ndustria

Est abl i shrment s of t he Gover nnent " are
applicable to both statutory and non-statutory
recogni sed canteens. The Instructions do not
make any difference between the two so far as
their applicability is concerned.

However, the enployees of the nonstatutory
non-recogni sed canteens amnot entitiled to
claim de status of the railway servants.
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These Canteens are run nore or |less on ad hoc
bask, the railway admnistration having no
control on their working. Neither is there a
record of these canteens nor of t he
contractors who run them who keep on changi ng,
much less of the workers engaged in these
conteens. "
24. Accordingly, this Court held that the workers engaged
by the statutory canteens as well as those engaged in non-
statutory recognised canteens in the railway establishnent
were railway enpl oyees and they were entitled to be treated
as such.
25. In Al India Institute Enpl oyees’ Association v. Union
of India [JT 1990 (1) S.C. 319] the wit petition was filed
in this Court by an Association of about 2000 enployees
working in 500 different Railway institutes and clubs in
various parts of the country. Their grievance was that they
were not treated as railway employees. It was their case
that although the institutes and clubs in which they worked
were not 'statutory, they were on par -with the enployees in
the statutory canteens run in-the “railway establishments
pr oper. It was further their case that the institutes and
clubs were set up to provide recreational facilities to the
railway enployees ‘and they were managed by conmittees
consisting of representatives of all the nmenbers of the
institutes/clubs elected periodically. ~The institutes/clubs
had about 10 categories of enployees. ~The -enployees were
appointed by the conmittees and the salaries were paid out
of the contributions received from the nenbers of the
respective institute/club and the grants-in-aid given by the
Rai | way Board to them ~The committee of nmanagenent was pre-
sided over by the President who was the concerned " Rail way

Di vi si onal Manager or hi s nom nee. The rail way
admini stration
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had the right to dissolve or to formthe ad hoc conmttees
for running the institutes/ clubs. It was also the case of

the worknmen that the Railway Board had always treated the
institutes/clubs as an integral part of the railways since
not only they received grants-in-aid but also other fa-
cilities from the Railway.-,. The Railway Establishment
Manual made a special provision for the institutes and cl ubs
and it stated that a railway institute should be | ooked upon
as a club provided by the railway, rent-free for the benefit
of its enployees and, therefore, the railways shoul d provide
everything which a landlord ordinarily would, -and the
institute should pay for all that a tenant shoul d usually be
iable to pay. The Manual stated that th rail way
admnistration will bear [a] the first cost of the building
including the cost of electric installations- necessary
furniture, roads, fancies, tennis court and other play-
grounds and wherever possible, the garden was also to be
provided and [b] the cost of maintenance and alterations.
This Court distinguished the canteens run in the railway
establishnents and the railway institutes and clubs by
pointing out the material difference between the two.
Firstly, the canteens were invariably a part of t he
est abl i shnent concerned and they were run to render services
during the hours of work since the services by their very
nature were expected directly to assist the staff in dis-
charging their duties efficiently. The lack of canteen
facilities is ordinarily bound to hanmper and interfere with
the normal working of the staff and affect their efficiency.
The Court also held that the canteen services are today
regarded as a part and parcel of every establishment so rmuch
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so that they have been nmde statutorily nmandatory under the
Factories Act in establishnents governed by the said Act
where nore than 250 workers are enployed. The canteen
services are thus no |onger |ooked upon as a nmere welfare
activity but as an essential requirement where sizable
nunber of enployed work and that is why the Railway
Establ i shment Manual nmade a provision for canteens even
where the Factories Act did not apply. However, the sane
cannot be said of the institutes and cl ubs. Al t hough the
Rai | way Est abl i shment Manual makes provisions for them the
provisions are of a materially different nature and pattern

There s no provision either for subsidy or loan directly
fromthe funds of the railway adm nistration. They have to
run on the nmenbership fees and fixed grants received from
the Staff Benefit Fund which consists of receipts from the
forfeited provident fund and bonus and of fine. The grant
further is made to each institute/club at the rate of Rs.
14/ - per capita of the non-gazetted staff enployed at the
rel evant ~railway establishnment. Qut of this contribution

only Rs.4/ - per capita are spent on activities of the
institutes/clubs, the rest of the ampbunt being spent on
education etc. The wages and all owances of die staff the
institutes/clubs are paid by the institutes/clubs thenselves
and they arc not subsidised by the railway adm nistration as
in the case of the statutory and non-statutory recognised
canteens. Further, by their very nature the services of the
institutes/clubs are availed of beyond working hours only
and not all the menbers of the railway staff avail of them

One had to be a nmenber by paying fees to do so. ' The nenber-
ship was further optional. That is why nost of the staff
enployed in the institutes/clubs was part-tine. Qut  of
about 1741 enpl oyees engaged in 449 institutes and 332 cl ubs
nerely half were part-tine enpl oyees.~ The sorvices rendered
by the
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enpl oyees were also not of a uniform nature. They | were
engaged for different services with service conditions
according to the requirenent. The institutes/clubs also do
not engage in any uniform activities, the activities
conduct ed by them varyi ng dependi ng upon the -infrastructure
and the facilities available at the respective places. What
is nor e i mport ant is that the provi-sion of the
institutes/clubs is not mandatory. They are established as
a part of the welfare neasure for the railway staff and the
kind of activities they conduct depend, anobng other things,
on the funds available to them the activities having been
tailored to the budgets. |If the cost of activities goes
beyond the neans, they have to be curtail ed. On  these
facts, this Court held that the staff nenbers enployed by
the railway institutes/clubs are not the enployees ~of the
Rai | ways.

26. In Sur endr a Prasad Khugsal V. Chai r man, MMVIT
Corporation of India Ltd. [JT 1993 (5) SC 80], the workers
enpl oyed in non-statutory recognised canteens in the
respondent - Cor porati on had approached this Court by a wit
petition under Article 32 of the Constitution, relying upon
the decision of this Court in MMR Khan case [supra]. The
Court found that the said decision which had decided the
claim of the non-statutory recogni sed canteens was decided
on the facts of that case including the provisions of the

Rai | way Est abl i shnent Manual , the notifications and
circulars issued by the Railway Board fromtinme to tine and
ot her docunents. On the other hand, there were disputed

facts in the case in hand which could not be resolved in a
wit petition under Article 32. The Court, therefore,
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referred the matter to the Industrial Tribunal for adjudica-
tion.

27. What energes fromthe statute law, and the judicia

decisions is as foll ows:

[I] Were, as under the provision of the Factories Act, it
is statutorily obligatory on the enployer to provide and
maintain canteen for the use of his enployees, the canteen
becomes a part of the establishnent and, therefore, the
wor kers enployed in such canteen are the enployees of the
managemnent .

[ii] Were, although it is not statutorily obligatory to
provide a canteen, it is otherwise an obligation on the
enpl oyeer to provide a canteen, the canteen becone a part of
the establishment and the workers working in the canteen

the enpl oyees of the nmanagenent. The obligation to provide
a canteen has to be distinguished fromthe obligation to
provide facilitiesto run canteen. The canteen run pursuant
to the latter obligation, does not beconme a part of the
est abl i shment.

[iiij The obligation to provide canteen nay be explicit or
implicit. Were the obligationis not explicitly accepted
by or cast upon the enployer either by an agree nent or an
award etc., it may be inferred fromthe circunstances, and
the provision of the canteen may be held to have be, cone a
part of the service conditions of the enploye". Wether the

provision for canteen services has becone a part of the of
service conditions or not is it question of fact to be
deternined on the facts and circunstances in each case.
VWere to provide canteen services has become a part of the
service conditions of the enployees, the canteen becomes a
part of the establishment and the workers in such canteen
becone the em
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pl oyees of the nanagenent.
[iv] Whet her a particular facility or service has

become inplicitly a part of the service conditions  of the
enpl oyees or not, will depend, anbng others, on the nature
of the service/facility, the contribution the service in
guestion nakes to the efficiency of the enployees and the
establi shnment, whether the service is available as a matter
of right to all the enployees in their capacity as enpl oyees
and nothing nmore, the nunber of enpl oyees enployed in-the
establ i shnent and the nunber of enployees who avail of the
service, the length of tinme for which the service has been
continuously available, the hours during which it is
available, the nature and character of nmanagenent, the
interest taken by the employer in providing, naintaining,
supervising and controlling the service, the  contribution
made by the managenent in the formof infrastructure and
funds for making the service avail able etc,

28. We may now examine the facts in the present case in the
[ight of the above tests.

29. There is no dispute that the respondent- Corporation has
not explicitly undertaken to provide canteen services toits
enpl oyees working in the offices in question. The only
obligation that it had explicitly accepted was to provide to
the enployees facilities to run canteen, such as prenises,
furniture, electricity, water etc. However, the facts on
record show that the Corporation had inplicitly accepted the
obligation to provide canteen services and not nerely the
facilities to run the canteen. These facts are:

[ a] In para 6 of the counter-affidavit filed on behalf of
the Corporation before the |learned Single Judge in the High
Court, it is stated that at the tinme the Corporation was

established, i.e., 1st Septenber, 1956, all the Insurers
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carrying on life insurance business in India both inland and
foreign were nerged and/ or vested in the Corporation. Sone

of the nerged offices of the erstwhile Insurers had canteens
whi ch were used to be run or nanaged by different enpl oyees’
uni ons. After the establishment of the Corporation, those
canteens continued to be run and managed by the particul ar
enpl oyees’ unions. Wile being so run there were conplaints
to the Corporation fromthe enpl oyees about the quality and
nature of food supplied as is evident fromthe letters of
several enployees’ unions witten in or about 1972. Hence,
in or about 1973, the Corporation was obliged to appoint a
conmittee to examne the alleged conplaints and to find out
ways and neans as to how best such canteens could be run and
nmanaged. The Committee nmade its recomendations and in
pursuance of the recommendations, the responsibility to run
and manage the canteens was entrusted to contractors obvi-
ously by the Corporation, though the counter has not stated
the latter fact in so marl, words. The contractors started
managi ng the canteens and this practice continued till 1979.
It is .stated in the counter that one of the enployees’
uni ons was the Life Insurance Corporation Enpl oyees’
Association [Calcutta Division] of which one Shri Sukumar
Mukherjee was the General Secretary and the said Mikherjee
is also the President of the Enployees’ Unions of the
appel lants herein/ Although it is also averred there that
the said Mikherjee who represented the appellants at al
material tines also did not cone out - with a case that the
appel l ants were the
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enpl oyees of any departnental canteens run or nmanaged by the
Corporation and that it was for the first tinme that before
this Court in the wit petition filed under Article 32 of
the Constitution that the appellants had sought to nmake out
the purported case that they were the  enployees 'of the
departmental canteens bel onging to and/or run and/or managed
by the Corporation, these facts are not relevant for the
purpose of exam ning whether, infact the relationship of
enpl oyer and enpl oyee existed between the Corporation and
the appel |l ants.

[b] The counter further goes on to say that “in the
meanwhile, the workers working in the canteens started
agitating for higher enolunments and/or other benefits and as
such, the contractors abandoned their entrustnent and the
facilities of canteen available to the enployees suddenly
cane to a stop. Thereafter, a cooperative society of the
enpl oyees of the Corporation known as LI C Enployees Cooper a-

tive Society Ltd., was forned and it started managing
canteens at different offices of the Corporation in Calcutta
w.e.f 1st Septenber, 1979. Wil e such nanagenent’ was

continuing, the workers in the canteens in or about 1981
started agitation for enhancement of their salary and other
benefits and submtted a charter of demands both to die said
cooperative society and to the Corporation. The dispute was
referred to the Assistant Labour Comm ssioner [(Ventral] and
in pursuance of a notice dated 15th April, 1982 issued by
the Assistant Labour Conmi ssioner, a me was held at his
behest on 10th May, 1982 with a representative each of the
cantee workers’ union and of the Cor por at i on. The
enpl oyees’ cooperative society, ever, did not participate in
the conciliation proccedings. By a notice dated 14th Au-
gust, 1982 the canteen workers notified that they would go
on strike if the denmands were not net. Thereafter, the As-
si stant Labour Comm ssioner called the Zonal Manager of the
Eastern Zonal O fice of the Corporation at Cal cutta and oth-
ers concerned, for a discussion on 10th Septenber, 1982.
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The canteen workers went on strike w e.f 1st Decenber, 1982
and the conciliation proceedings were held for the last tine
on 15th Decenber, 1982. As a result of the said strike, the
canteen facilities available to the enployees of t he
Cor por ati on were again stopped. Ther eupon, t he LIC
Enpl oyees’ Associ ati on conpl ai ned agai nst the stoppage of
the said facilities. Pursuant to the said conplaint, the
Labour Comm ssioner [Central] took up the matter and i ssued
notice to the respective parties which of course included

the respondent-Corporation, for discussion. The centra
office of the Corporation was also eager to make sone
alternative arrangenent for running the said canteen. The

di scussions were held at the conciliation level and the
Conciliation Oficer submitted his failure report. Cut 26th
March, 1983, the Corporation addressed a letter to the then
Zonal Labour Conmi ssioner explaining the entire position

The canteen workers continued their strike and t he
Cor por ati on had to find out  sonme other al ternative,
managenent with a viewto continue the canteen service
rendered to the enpl oyees. The Corporation, therefore, by a
notice dated 14th March, 1983 called for appointnent of
contractors to run the canteens and in pursuance thereof,
contractors were appointed -who in turn took over the

responsibility of ‘the canteen workers who were till that
tine working in the canteens.
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It is, however, the case of the Corporation-in the counter
that in spite of 'the failure report subnitted by the
Regi onal Tabour Conmi ssioner [Calcutta], the dispute was not
referred for adjudication and the Central CGover nient
accepted that the canteen workers were not the enployees of
the Corporation but were the enpl oyees of the contractors as
is evident fromletter dated 6th February, 1984 addressed by
the Central Governnment to the Zonal Manager, Eastern | Zona

Ofice of the Corporation.

It is also the case of the Corporation in the said counter
that the Corporation at no point (of tine exercised any cow
Vol over the contractors except those covered by the
contracts in witing between the contractors and t he
Cor por ati on.

From the aforesaid averments in the counter, the  foll owng
facts emerge. Even fromtimes much prior to the comng-into
exi stence of the respondent-Corporation, canteen services
were available to the enployees of the insurance conpanies
which were later nmerged with the Corporation in 1956.
Bet ween 1956 and 1971 the canteens were bei ng managed by the

canteen comittees. Between 1973 and 1979, they were
managed by the contractors appointed by the Corporation. In
1979, the nmanagenent was taken over by the cooperative
soci ety of the enployees. In 1981, there was an industria
dispute raised by the canteen workers both wth t he
cooperative society and the Corporation. In the «concilia-
tion pr oceedi ngs it is only the Cor por ati on whi ch
partici pated. From 1983 onwards, the canteens were again

managed by the contractors appointed by the Corporation with
witten agreenments wth them The Central Governnent’s
letter dated 6th February, 1984 refusing reference of the
di spute for adjudication to the Industrial Tribunal makes it
clear that the denmand raised by the canteen workers was both
for increase of wages and for their absorption in the
Corporation. |Ile parties to the dispute included the Zona
Manager, FEastern Zonal Ofice as well as Senior Divisiona
Manager of the Corporation at Calcutta. |In the letter the
Central CGovernnent while refusing to refer the dispute for
adj udi cati on gave the reason that the canteen enpl oyees were




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 18 of 22

reported to have been enployed by the cooperative society
and not by the LIC and, therefore, there was no enploycr-
enpl oyee rel ati onship between the canteen enpl oyees and the
LI C In other words, the Central Covernment had taken the
stand that the enpl oyees concerned were not the enpl oyees of
the contractors but of the enpl oyee’ s cooperative society.
Al though this cannot be taken as the conclusive finding on
the issue, it has relevance of its own in the context of the
facts which have energed in the natter of the enploynment of
t he canteen workers.

[c] W have then a copy of the agreement dated 15th June,
1983 entered into between the Corporation and the contrac-
tor, and the Corporation has admtted t hat simlar
agreenments were entered into with the later contractors from
time to time. The contents of the specinen of the agreenent
are revealing for our purpose. [i] The agreement is entered
into exclusively between the contractor and the Corporation
and there is no other party to the contract. The preanble
of the agreenment ~begins as follows:"Wereas the Life

| nsur ance Cor porati on of I ndia, Calcutta Di vi si ona
Ofice....is desirous of running a canteen by a contractor
on approved terns and conditions at ... and whereas the said
contract or
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has accepted the said terns as offered to him.. It is
hereby declared and agreed a, % follows:"™. It is, therefore,

clear fromthe preanmble itself that it is the Corporation
and not the enployees of the Corporation or their union or
cooperative society which was desirous of ‘running the
canteen and which had engaged the contractors;  [ii] The
Corporation was desirous of running the canteen through a
contractor on the terns offered to himby the Corporation

In other words, the contractor is only an agent of the
Corporation; [iii] Cause [1] of the agreenent shows that
contract deals wth quality of foodstuff, tea coffee and
ot her perm ssible drinks to the enployees of the Corporation
and the contract will remain operative for a period of one
year only fromthe date of the contract; [iv] by clause [2],
the Corporation undertakes to provide to the contractor free
of cost, space, tables, chairs, fans, lights and water,
al though the cost of fuel or gas charges were not to be
borne by the Corporation; [v] Cause [3] makes it clear that
the foodstuff was to be cooked and prepared inside the
prem ses of the canteen and no outside foodstuff except cold
drinks would be sold in the canteen. Cause [4] nakes it
obligatory on the contractor to maintain regular supply of
quality food while clause [5] provides that  the existing
price of the foodstuff, tea coffee etc. should be continued
for a period of about six nonths from the date of the
contract and revision will be considered thereafter or/ even
before by discussion with the canteen conmittee as well as
with the contractor, [vi] Cause [6] nakes it clear that the
fittings, furniture and fixtures of the canteen shall bel ong
to the Corporation’s concerned office and renoval of the
above in any circunstances was inpermissible; [vii] Cause
[8] states that the caution noney is to be kept with the
Corporation as interest free deposit and the question of
revi sion or adjustnment of such deposit will arise either at
the time of the termination of the contract or at any tine
earlier should the Corporation decide in the event of any
loss or dammge; [viii] Clause [9] is inportant in that it
states that it is the Divisional Ofice of the Corporation
which reserves the right to add to, alter or rescind the
terms and conditions of the contract and also to advise on
any mater connected with the canteen; [ix] Clause [1] then
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stipulates that the canteen shall not be kept open for
counter service but only floor service shall be allowed and
no enployee shall be allowed to use the canteen except
during the lunch hours.

The aforesaid terns of the contract further make it clear
that the Corporation has the dom nating say in dictating the
terns and conditions of the contract and that apart fromthe
fact that the Corporation alone is a party to the contract
and neither the Corporation’s enpl oyees nor any cooperative
society of the enployees, it is the Corporation which has
the right to continue or termnate the contract and also to
nodify and dictate the new terns of the contract. This is
the state of affairs which has been continuing at |east from
1983.

[d] It is also apparent fromthe history of the managenent
of the canteen that it was managed through different necha-
ni sme such as the canteen conmttee, cooperative society and
the contractor. During the major period from1973 to 1979
and thereafter from1983 onwards, the contractors have been
on the scene. Although, we do not have the specinen of the
contract —that was entered into with the contractors from
1973 to 1979, even if it'is
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presuned that the contractors were appointed during that
period by the canteen comittees, it is not disputed that
even these canteen committees were controlled by t he
Cor porati on and were manned by the Corporation 's officers.
[e] What is further in the rejoinder filed by the appellants
before the Division. Bench of the Hgh Court it was
specifically averred.in paragraph 6 thereof that the job
done by the canteen enployees was of perennial nature and
was incidental to the running of the main business of the
Corporation. It was being done by the Corporation through
their intermediaries - sonetinmes by contractors, sonetinmes
by cooperative society and sometines by canteen enmpl oyees
thenselves. The internediaries came and went but the
enpl oyment of the workers under the Corporation /renained
constant. These avernents have not been denied by the
Cor por ati on.

[f] Inthe wit petition filed by the appellants, further
it was averred that the enpl oyees of the Corporation at all
its establishnents, are provided with facilities of canteen
by the Corporation for nore than a few decades and as such
the provision of canteen facilities was a condition of
service of the enployees of the Corporation and that by
usage and customthe benefits of canteen facilities had
became the conditions of service and that the running of
the canteen was incidental to the running of the business
of the Corporation. This is not controverted specifically
by the Corporation in its reply filed before the Court.

[g] In addition, there are certain other facts which
indicate that it was the Corporation was taking interest in
not only managi ng the canteen but also in the constitution
of the commttees for nanagenment of the canteens. The
appel l ants have produced a letter dated 14th -March, 1983
addressed by the Additional Zonal Manager of the Corporation
to the enpl oyees of the Corporation who were elected to the
canteen commttee to informthemthat they had been so
elected and hoping that their help and cooperation wll
strengthen the commttee in the discharge of its duties. |If
the Corporation had nothing to do with the nanagenent and
the constitution of the committees and their election, there
was no reason for the said functionary to address such
letter to the elected nenbers of the committee.The letter
shoos that even in organising and electing the canteen
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conmittees, the Corporation was playing its functional role.
[h] There is further a letter dated 22nd August, 1983
addressed by the very sane functionary to one Ms. S.
Mstry in the matter of supply of three bl ack-boards. The
letter shows that the quotations for the black-boards for
the <canteen were invited by the Corporation and the order
for the supply of the sane was al so placed by it and the
bill was also to be paid by it.

30. In the face of the aforesaid facts, it is difficult to
support the findings of the Division Bench that [a] the
canteen is being run by a commttee or cooperative society
of the staff menbers of the Corporation [b] the Corporation
only agreed to provide space to house the canteen and cer-
tain chairs and tables for the use of its staff nmenbers, [c]
an independent contractor has been appointed to run the
canteen [d] and since no |etter of appointnment has ever been
issued by the Corporation and no attendance register is
mai nt ai ned and
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the salary  of the canteen workers is being paid by the
i ndependent._contractor and not from the funds of the
Corporation, there is no enployer and enpl oyee relationship
bet ween the Corporation and the appellants.

31. The facts on record on the other hand, show in
unm st akabl e terns /that canteen services have been provided
to the enployees of the Corporation for a long tine and it
is the Corporation which has been fromtime to time, taking
steps to provide the said services.” The canteen conmittees,
the cooperative society of the enployees and the contractors
have only been acting for and on behal f of the Corporation

as its agencies to provide the said services. The
Corporation has been taking active “interest even irk
organi sing the canteen committees. It is further the Cor-

poration which has been appointing the contractors 'to run
the canteens and entering into agreenents with themfor the
purpose The terns of the contract further show that they are
in the nature of directions to the contractor about the
manner in which the canteen should be run and the canteen
services should be rendered to the enployees. Both the
appoi nt nent of the contractor and the tenure of the contract
is as per the stipulations nade by the Corporation in the
agreement . Even the prices of the itens served, the place
where they should be cooked, the hours during which and the
place where they should served, are dictated by t he
Corporation. The Corporation has also reserved the right to
nodify the terns of the contract wunilaterally and the
contractor has no say in the matter. Further, the record
shows that alnost all the workers of the canteen Ilike the
appel | ants have been working in the canteen continuously for
a long time what ever the nmechanism enployed by the
Corporation to supervise and control the working  of the
canteen. Although the supervising and managi ng body of the
canteen has changed hands fromtinme to tine, the workers
have remained constant. This is apart fromthe fact that
the infrastructure for running the canteen, viz., the
prom ses, furniture, electricity, water etc. is supplied by
the Corporation to the nmanaging agency for running the
cant een. Further, it cannot be disputed that the canteen
service is essential for the efficient working of the em
pl oyees and of the offices of the Corporation, In fact, by
controlling the hours during which the counter and floor
service wll he nade available to the enployees by the
canteen, the Corporation has also tied to avoid the waste of
time which would otherwi se be the result if the enployees
have to go outside the offices in search of such services.
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The service is available to all the enployees in the pre-
nm ses of the office itself and continuously since inception
of the Corporation, as pointed out earlier, The enpl oyees of
the Corporation have all along been naking the conplaints
About the poor or in adequate service rendered by the
canteen to them only to the Corporation and the Corporation
has been taking steps to renedy the defects in the canteen
service. Further, whenever there was a tenporary breakdown
in the canteen service, on account of the agitation or of
strike by the canteen workers, it is the Corporation which
has been taking active interest in getting the dispute
resol ved and the canteen workers have al so | ooked upon the
Corporation as their real enployer and joined it as a party

to the industrial dispute raised by them In t he
circunstances, we are of the viewthat the canteen has
becone a part of the establishment of the Corporation. The
canteen commttees,the
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cooperative society of the enployees and the contractors
engaged fromtine to tine are in reality the agencies of the
Corporation and am on, a veil between the Corporation and
the canteen workers. W have., therefore, no hesitation in
coming to the conclusion that the canteen workers are in
fact the enpl oyees of the Corporation

32. The next question is as to what relief the appellants
are entitled. As pointed out earlier, the appellants have
prayed for the relief of their absorption by the Corporation
as its regular enployees and al so for pay as is paid to the
ot her enpl oyees of the Corporation.” In view of our finding
that the appellants who are the canteen workers in the four
offices of the Corporation in Calcutta are entitled to be
the enployees of the Corporation, the appellants are
certainly entitled to the first relief they have clained.
The question, however, is to what service conditions they
would be entitled, They have prayed for the m ninmum salary
paid to the enpl oyees of the Corporation which necessarily
nmeans the m nimum sal ary of the | owest paid enpl oyees of the
Corporation, i.e., of class IV enployees. There would be no
difficulty in directing the paynment - to them of the m ninmm
of the salary paid to the Cass IV enployees of the
Cor por at i on. However, there is distinction between the
present service conditions of the appellants and the other
Class 1V enployees of the Corporation. For exanple, the
appel l ants get free food, and free tea. Their _hours of
service my also differ. There are al so di fferent
categories of canteen workers such as General Manager
Canteen Managercum Sal esman, Kitchen Cerk, Canteen derk,
Hal wai, Assistant Halwai, Cook Bearer, Wash-boy, Sweeper

etc. It is not possible for the Court to evaluate the work
done by each of the categories. Hence different service
conditions wll have to be prescribed for the “different
appel | ant s. The Corporation may have, therefore, to

prescribe appropriate service conditions for the canteen
wor ker s.

33. Pending the prescription of such service conditions,
the Corporation should pay to all the appellants the m ni mum
of the salary presently paidtoits Cdass |V enployees
taking into consideration and naking allowance for the
special facilities, if any available to themand also their
special working conditions. In addition, the Corporation
should also give themthe benefit of the other service
conditions available to its Class |V enpl oyees.

34. The question further is fromwhich date the appellants
shoul d be deermed to have becone the enpl oyees of the
Corporation and should, therefore, be entitled to the
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mnimm salary and ,he. other benefits. taking into
consideration the relevant facts and circunstances on
record, we are of the view that they should be deened to
have becone the regul ar enpl oyees of the Corporation from
the date of the filing of the wit petition before the Hgh
Court and should, therefore, be paid the arrears of salary
and other nonetary benefits, if any, from the said date
after adjusting the salary and nonetary benefits that they
may have received. The years of continuous service put in
by themeven prior to the aforesaid date as canteen workas
shoul d, however be taken into account for the purpose of
calculating their retiral benefits.

35. W, however, neke it clear that the above direction to
treat the appellants
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as the regul ar enpl oyees of the Corporation will be subject
to two conditions, viz, [a] that they were above the ninimm
and below the maxi numage limt and nedically fit as per the
regul ati ons of the Corporation on the date of the filing of
the wit petition and [b] that on the date of the filing of
the wit petition before the H-gh Court, they had put in a
m ni mum of three years continuous service as canteen workers
in the canteens in question. For the pur poses of
calculating the said three years qualifying service and the
retiral benefits, the service prior to the attainnent of the
m ni mum qualifying age under the Corporation’s regulations
shal | be ignored.

36. The appeal is allowed in the above ternms with no order
as to costs.
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