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ACT:

HEADNOTE

JUDGVENT:

ORDER

1. These two appeal s arc di sposed of by a common ' j udgnent
since the appeals arise fromthe judgnent of the D vision
Bench of Del hi Hi gh Court in C WP.” No.4196/ 83 dated October
13, 1993. The respondent-Del hi Judicial Service Association
had filed the wit petition seeking for a wit or order or
direction to the appellants to’ place the Delhi H gher
Judi cial Service Personnel in the pay scale of Rs.5900-7300
or to place the District and Sessions Judges in the pay
scal e of Rs.7300-7600 and/or to grant the relief welf 1. 1
1986. They al so sought for special pay of Rs.550/- p.m to
all officers of Delhi Hi gher Judicial Service. The Hi gh
Court in the inpugned order directed to refix the salary of
the nmenbers of the Del hi H gher Judicial Service in the pay
scale of Rs.5900-6700w.e.f 1.1.1986within a period of four
nmonths fromthe date of the judgnment and direction to pay
the arrears of salary and all owances thereon within a
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period of two nonths thereafter. Feeling aggrieved, the
Union of India and the Del hi Adm nistration have filed the
appeal s respectively. The crucial question that arises for
decision is whether all the officers of the Delhi  H gher
Judicial Service are entitled to the pay scale of Rs.5900-
7600 as ordered by the High Court? Admttedly, the Delnhi
Hi gher Judicial Service was constituted by Rul es nade by the
Admi nistrator in consultation with the H gh Court of Delhi
exercising the power wunder proviso to Art.309 of the
Constitution.

Rul e 18 of the Rules prescribes scale of pay in Part-1V Pay
& Al | owances whi ch reads as under

" 18. The pay scale of the service shall be as foll ows:

1) Time Scale - Rs. 1200- 2000/ -

2) Sel ection Grade - Rs.2000-2250/ -

3) Super-time Scale - Rs.2500-2750/-"

Rul es 20 provides that "the pay of a prompted officer shal
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be fixed in the aforesaid tine scale in accordance with the
fi nanci al rul es, regul ati ons, orders or directions,
applicable fromtinme to tine to the nmenbers of the I|.A S".
Rul e 21 provides the nunber of selection grade and super-
time scale posts shall be as shown in the Schedul e. The
Schedul e adunbrates the one post of District and Sessions
Judge, 43 posts of Addl. District & Sessions Judges, 5
posts of Chief Metropolitan Magistrates, 5 posts of Addl.
Chief Metropolitan Magistrates and 10 deputation & |eave
reserve @I OG% each, total 60 posts.

Ti me Scal e posts: 47

Sel ection G ade posts : 12

Super-tinme Scale posts : 1

2. The High Court adopted the principle to consider the
claims of the Additional District & Sessions Judges working
inthe time scale for the posts of selection grade that five
candi dates in the order of seniority would be considered for
each post " on the basis of nmerit.” Accordingly the
Additional District & Sessions Judges working in tinme scale
are being considered and given sel ection grade scale of pay
on the wprinciple of "seniority cum nerit". From the
correspondence placed beforeus, it would appear that the
H gh Court has been requesting the Union of India to grant
revised selection grade pay scales to the officers working
in the tine scale/also. After the 4th Pay Conmi ssion, it
woul d appear that Super-tinme Scal e and Sel ection Grade posts
have been fused and the District and Sessions Judge and the
Addi ti onal District & Sessions Judges placed in the
Sel ection G ade are being paid their salary in the pay scale
of Rs.5900-6700, Since the correspondence between the
M nistry of Law and Justice and the Hi gh Court did not yield

to the result of the selection grade scale pay to all the
Additional District & Sessions Judges and the Chief and
Addl . Metropolitan Magistrates,” as nentioned in the

Schedul e, the above wit petition came to be filed and the
Hi gh Court found that since all the posts of Additiona

District & Sessions Judges, Chief and Addl. Met ropol i tan
Magi st rat es are i nter-transferabl e posts and bei ng
di scharging the same duties, they are entitled to "equal pay
for equal work". The difference of pay to Chief Justice of
the Supreme Court and Judges of the Supreme Court, Chief
Justice and Judges of High Courts is only Rs. 1,000/-, the
sanme parity be mmintained for Selection G ade and Tine Scale
Addi -
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tional, District & Sessions Judges. Therefore, all the
Additional/ District & Sessions Judges, Chief and Additiona

Metropolitan Magistrates are entitled to the scale of
Rs. 5900-6700. As the above scale was given effect /from
January 1, 1986, all the officers are equally entitled from
the same date

3. Shri  N.M Goswani, the |earned Senior counsel for the
Uni on of India contended that the Sel ecti on Grade posts are
di stinct and separate fromthe Tine Scal e posts. In view of

the admission made in the affidavit filed by the Registrar
of the Hi gh Court that the Addl. Dist. & Sessions Judges
working in tine scale are eligible for consideration to the
Selection Gade on "seniority-cummerit", all of ficers
wor ki ng as Additional District & Sessions Judges or Chief O
Addi ti onal Metropolitan Magistrates cannot be treated to be
Selection Gade officials. The very distinction between
Time Scale and Sel ection Grade scale of pay itself indicates
that nerit, ability, integrity etc. are criteria to grant
selection grade scale of pay and officers found nore
nmeritorious etc. alone are entitled for the grant of
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Selection Gade scale of pay. By the order of the High
Court, on the principle of equal pay for equal work, the
di chotony has been w ped out which would be insidious to
inculcate efficiency, intrigity and honesty in the per-
formance of judicial duty. Therefore, the High Court has
conmitted manifest error in directing to pay the same
Selection grade scale of pay to all the officers in the
Del hi  Higher Judicial Service. W find considerable force
in the contention.

4. M. Harish Salve, I|earned Senior counsel for the
Association fairly agreed that the dichotony between the
Time Scale of pay and Sel ection Grade cannot be w ped out
and the distinctionis required to be nmaintained in the
interest of the service itself He contends that the Union of
I ndi a having given the Scal e of pay of Rs.5900-6700 to G oup
"A officers in the Union Territory, the officers in the
Del hi Hi gher Judicial Service are also entitled to the sane
scal e of pay, since the scal e of pay being drawn earlier by
the officers are alnmost same and, therefore, the GCovernnent
was not " right in denying the benefit of scale of pay to
t hem He also contends that the ~Delhi Hi gher Judicia
Servi ce cannot be equated with IAS or 'A grade officers on
the executive branch-of the Governnment. This court in Al
India Judges’ Association v. Union of India & Os., J.T.
1991 (4) SC 285 treated the Judicial Oficers distinctively
fromthe officers on the executive branch of the Governnent
and directed to consider higher uniformscale of pay to al
the services throughout India. Therefore, they are to be
treated separately and given higher scale of pay even over
and above the scale of pay of the officers on the executive
branch of the Governnent.

5. Havi ng gi ven our anxi ous consideration to t he
respective contentions, the question, arises whether all the
officers in the Hi gher Judicial Service are entitled to the
sane scale of pay of Rs.5900-6700 as directed by the High
Court. We think that the H gh Court was not right in giving
sel ection grade scale of pay to(all the officers’/ on the
principle of equal pay for equal work. If that be so the
Dist. Mnsif (Junior Cvil Judge, Junior Subordinate Judge)
etc., lowest officer in judicial hierarchy is entitled to
the pay of the Senior nost super-tine scale District Judge
as all of them are discharging judicial duty.  The nargina
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di fference principle also is equal |y i nappropri ate.
Similarity of posts or scale of pay in different services
are not relevant. The nature of the duty, nature of the re-
sponsibility and degree of accountability etc. are relevant
and germane considerations. Grant of Selection grade
supertime scale etc. would be akin to a pronotion. The
result of the inpugned direction would w pe out t he
di stinction between the Tine Scal e and Sel ecti on grade offi -
cers. The learned counsel for the Union of India, pursuant
to our order, has placed before us the service conditions
prevailing in the H gher Judicial Services in other States
in the country. Except Gujarat which had w ped out the
di stinction after the judgnent in all India Judges
Associ ation’s case, all other St at es mai nt ai n t he
di stinction between the Gade | and G ade Il Higher Judicia
officers or Time Scale and Selection Gade or Supertime
scal es etc. In fact this distinction is absol utely
necessary to inculcate hard work, to mamintain character, to
i mprove efficiency, to encourage honesty and integrity anong
the officers and accountability. Such distinctions would
not only be necessary in the H gher Judicial Service but
also, indeed in all services under the State, and at every
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st age. Grade |, Selection or Super-tinme scale officers in
Hi gher Judicial service is feeder source for elevation as
Judges to the Hi gh Courts based on excellent qualities of
their service. The faith of the people in the acceptability
of judicial wverdict arises from inpartiality, honesty,
character integrity and exenplary conduct of the Judges.
Therefore, honesty, <character, integrity and exenpl ary
conduct are necessary inperatives for nmaintaining t he
i ndependence of judiciary, the distinction between tine
scal e and selection grade etc. are to be maintained. It is,
therefore, inperative to maintain the distinction between
Time Scale officers or Selection or Super Tinme grade etc.
officers or Grade | and Grade Il officers etc. as enjoined
in the service conditions of H gher Judicial Services in the
respective States. Application of the doctrine for equa

pay for equal work which has the effect destabilising these
vitalities is clearly illegal, illogical and inappropriate
to award enmass sel ection grade scale pay to all the offic-
ers.

6. But the question is whether the officers working in the
Del hi Hi gher Judicial Service are not entitled to the higher
pay than was being drawn by them It is seen that the Delh

H gher Judicial Service is'linked to their counter part in
the executive branch of the Govt. This is peculiar to the
Del hi Hi gher Judicial Service. So long as the rules arc not
anended, they get parity. The Central Fourth Pay Conm ssion
had reconmmended for increasing the pay scaleto all the of-
ficers drawi ng scale of 1800-2250. Though t he Pay
Conmi ssion recomended for themat Rs.4100 to 5300, it was
revised at Rs.4500-5700. For the officers drawing the pay
scale of Rs.2000-2500, the pay Conmi ssion recomended
Rs. 4500- 5700, but the Govt. revised to Rs.5100-6300. The pay
scale of the Selection Grade officers drawing the scale of
pay at Rs.2250-2750, the Pay Conmi ssion reconmended Rs. 5100-
5700 but it was revised to Rs.5900-6700. Thus it could be
seen that the Central CGovernment had revised the scale of
pay appropriately. The Tine Scale officers had been draw ng
the scale of pay prior to revision at Rs. 1200-2000. It
woul d appear that the appellant had |unped the officers of
Del hi  Higher Judicial Service drawing time scale wth
officers in the first
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category and directed fixation of +their scale of pay
accordi ngly. It woul d appear to be so fromthe letter ~ of
the Central Law M nister addressed to the Chief Justice of
Del hi  High Court. In our considered view officers  draw ng
time scale should be considered equally wth Goup 'A
officers with pre-revised scale of pay at Rs.2000-2500 which
was revised by the Union Governnent at Rs.5100-6300. The
reason being that the mninumscal e of pay having been taken
into account, it would be appropriate that the -officers
drawing the Time Scale should be equally fixed in the
revi sed scales at Rs.5100-6300. Adnmittedly, 12 officers and
the District and Sessions Judge are drawing Rs.2250-2750
prior to the revision, they are entitled to the revised
scal e of pay at Rs.5900-6700 as ordered by the Governnent of
I ndi a. Thus Del hi Hi gher Judicial officers who have been
given Selection Grade and the District and Sessions Judge
are entitled to the fixation at revised scale of pay at
Rs. 5900-6700 while the officers working in the Time Scale
arc entitled to scale of pay of Rs.5100-6300. Since the
benefit has been given we.f 1. 1. 1986, the officers
working in the H gher Judicial Service arc equally entitled
to the arrears from1l. 1. 1986

7.1t is true, as rightly pointed out by Shri Harish
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Salve, that the functioning in the Judicial Service cannot
be equated with the officers on the executive branch of the
CGover nirent in the light of the judgnment of this Court,
reference of which is made hereinbefore. The Del hi Higher
Judicial Service Rules require to be anended And they arc to
be dealt with separately. The Governor in consultation with
the H gh Court should do the needful. W arc infornmed that
even in the reference to the Fifth Pay Conmm ssion, the
Judicial Oficers are tagged together with the officers of
the executive branch of the Government. The H gh Court,
therefore, is directed to take appropriate steps to have the
rules anmended suitably. 1t may be open to the respondent-
Association to mnmke a representation to the Fifth Pay
Conmi ssion for fixation of their Scale of pay appropriately
i ndependent of scale of pay to be revised for all the
officers working in the executive branch of the Governnent
in the Union Territory. The appeals arc accordi ngly
al  owed; but in the circunstances w thout costs.

8. It is needless'to nmention that as and when the arrears
arc paid tojudicial officers according to this judgnment, it
has to be proportionately distributed yearwise for the
pur pose of assessment of the income-tax. The arrears should
be paid within a period of three nonths fromthe date of the
recei pt of this order

In S-L-P. 12413194; The SLP is permtted to be wi thdraw and
is as wthdrawn-

CA Nos. 1546 &1548/94:List on 9.3.1995.
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