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1. These three cases, two wit petitions under Article 32
and one special |eave petition under Article 136 of 'the Con-
stitution of India, raise certain vital issues regarding an
individual’s eligibility for inclusion of his/her nanme in
the electoral rolls of a given constituency. Article 325 of
the Constitution envisages one general electoral roll for
every territorial constituency for election to either /House
of Parlianment or the Legislature of a State and’ under
Article 326 elections to the House of the People and to the
Legi sl ative Assenbly of every State nust be on the basis of
adult suffrage; that 1is to say, every person who IS a
citizen of India and who is not |less than 18 years of ‘age on
such date as may be fixed in that behalf by or under any law
nmade by the appropriate Legislature and is not ot herw se
di squal i fied under the Constitution or any l'aw on the ground
of non-residence, unsoundness of mnd, crime or corrupt or
illegal practice, shall be entitled to be registered as a
voter at any such election. Articles 327 and 328 enpower
Parlianment/State Legislatures respectively to inter alia
nmake provision with respect to all natters relating to, or
with the preparation of electoral rolls by
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enacting an appropriate law. The superintendence, direction
and control of the preparation of the electoral rolls has
been vested in the Election Commi ssion by virtue of Article-
324 of the Constitution. These are the rel evant
constitutional provisions bearing on the question of
preparation of the electoral rolls and eligibility of every
person to be included therein to which our attention was
dr awn.

2. The Representation of the People Act, 1950 (hereinafter
called ’'the 1950 Act’), inter alia, provides for the
preparation of electoral rolls, qualification of voters etc.
Part 111 thereof conprising Sections 14 to 2 5A provides for
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"Electoral rolls for Assenbly Constituencies’. Section 15
envi sages an electoral roll for every Assenbly Constituency.
Section 16 prescribes the disqualifications for registration
in an electoral roll. It says: a person shall be
di squalified for registration in an electoral roll if he (a)
is not a citizen of India; or (b) is of unsound mind and
stands so declared by a conpetent court; or (c) for the tine
being disqualified fromvoting under the provisions of any
law relating to corrupt practices and other offences in
connection with elections. |f further provides for striking
off the name of any person who becones disqualified after
registration but if the disqualification is renoved at any
subsequent point of tine, the proviso |ays down that the
nane of such person shall forthwith be reinstated in that
roll. Section 19 |ays down the conditions of registration

It inter alia provides that every person who is not |ess
than 18 vyears of age on the qualifying date and is
ordinarily resident in a constituency, shall be entitled to
be registered in the electoral roll for that constituency.
Section. 20 gives the neaning to the expression "ordinarily

resi dent ™. Then conmes Section 21 which provides for the
preparation and revision of electoral rolls. 1t envisages
that the electoral roll of each -constituency shall be
prepared in the prescribed manner and shall cone into force
i mediately wupon /its final publication. It contenpl ates

revision of the electoral roll before each general election
to the House of the People or to the Legislative Assenbly of

a State and before, each bye-election to fill a casua
vacancy in a seat allotted to the constituency. It further
provides for the revision of theelectoral roll in any year

in the prescribed manner if such revision has been  directed
by the El ection Conmission. The proviso to that sub-section

lays down that if the electoral roll is not revised the
validity or continued operation of the said electoral rol
shall not thereby be affected. ~Sub-section (3) of Section

21 which begins with a non obstante clause says that the
El ection Commission may at any tinme, for recorded /reasons,
direct a special revision of the electoral roll  for any
constituency or part of a constituency in such manner as he
may think fit. Section 22 deals with the correction of
entries in electoral rolls. According to that section .if
the Electoral Registration Oficer for a ~constituency is
satisfied after inquiry that any entry in the electoral roll
of the constituency is erroneous or defective in -any
particular or it is necessary to be transposed ‘to another
place in the roll on account of the person concerned having
changed his place of ordinary residence wi't hi n t he
constituency or is required to be del eted because the person
concerned is dead or has ceased to be ordinarily resident in
the constituency or is otherwise not entitled to be

registered in that roll, the Electoral Registration O ficer
shal I, subject to such general or spe-
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cial directions, if any, given by the El ection Comm ssion in
that behalf, anend, transpose or delete the entry. The
proviso to that section introduces the principle of natura
justice, in that, it enjoins the Electoral Registration

Oficer to give the person concerned a reasonable
opportunity of being heard in respect of the action proposed
to be taken in relation to him Section 23 provides for the
inclusion of names in electoral rolls. It says that any
person whose nane is not included in the electoral roll of a
constituency may apply to the Electoral Registration Oficer
for the inclusion of his nane in that roll. On receipt of
such an application, the Electoral Registration Oficer is
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enj oi ned by sub-section (2) thereof to direct his nane to be
included therein on being satisfied that the applicant is
entitled to be registered in the electoral roll. An appea
is provi ded agai nst the decision of t he El ectora
Registration O ficer under Section 22 or 23 to the Chief
El ectoral O ficer. Lastly, Section 28 empowers the Centra
Government to make Rules. These are sone of the provisions
of the 1950 Act which have a bearing on the questions at
i ssue.
3. Reference may now be nade to the Registration of Electors
Rul es, 1960 (hereinafter called 'the 1960 Rules ) which came
into force on January 1, 1961. Part 11 thereof concerns
"Electoral rolls for Assenbly Constituencies. Rul e 5
provides that the roll shall be divided into convenient
parts. Rules 10 and 11 contenplate the publication of draft
rolls in the first place and inviting of objections, if any,
thereto. Rule 12'to 16 deal with the | odging of clains and
objections to the draft rolls. 'Rule 17 provides that clains
or objections not lodged within the time allowed or in the
specified form and nanner shall be rejected. Rule 18
provi des for acceptance of clai ns and objections wi thout any
inquiry if the registration officer is satisfied about the
validity of any claimor objection. 1In all other cases,
Rul e 19 enjoins giving of notice of hearing, Rule 20 envis-
ages a sumary inquiry into the clains and objections in
respect of which show cause notice under rule 19 had been
gi ven, recording of evidence and thenrecording of decision
t her eon. Rul e 21 provides for ~inclusion of names
i nadvertently omtted in the rolls. Rule 21A as anended
with effect from 3rd Septenber, 1987, |lays down that if it
appears at any time that owing to inadvertence or error or
ot herwi se, the nanmes of dead persons or person who have
ceased to be, or are not entitled to be registered in the
roll's, have been included therein, the registration | officer
shal | exhibit the names,etc., of such electors on the notice
board and also publish themin the manner prescribed and
after considering the objections, 'deci de whether or 'not the
nanes of all or any of them should be deleted fromthe roll
Thi s deci sion nust be taken only after the concerned person
has been accorded a reasonable opportunity to show cause
agai nst the proposed action. After all these requirements
are over, Rule 22 contenplates the publication of the fina
list together wth amendnents. On such publication, the
roll together with the |list of amendnents shall be electora
roll of the constituency. Rule 23 provides for -~ an _appea
fromany decision of the registration officer taken on the
clains or objections filed against the draft list. Rule 25
says that the roll or every constituency shall [ be revised
either intensively or summarily partly intensively and
partly summarily, as the El ection Comm ssioner may direct.
This, in brief, is the procedure |aid down for the
235
preparation of the electoral rolls.
4. It may al so be advantageous to noticethe provisions
inregard to citizenship at this stage. Articles 5to 7 of
the Constitution read as under: by that Government;

"5, Citizenship at the comrencenent of the

Constitution. At the conmmencenent of this

Constitution every person who has his domcile

inthe territory of India and

(a) Wo was born in the territory of India; or

(b) either of whose parents was born in the

territory of India; or

(c) who has been ordinarily resident in the

territory of India for not less than five
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years i medi ately pr ecedi ng such
comencenent, shall be a citizen of India.
6. Rights of citizenship of certain persons
who have nigrated of India from Pakistan
Not wi t hst andi ng anyt hi ng in Article 5 a
person who has migrated of the territory of
I ndi a from the territory now i ncluded
grants to Pakistan shall be deened to be a
citizen of India at the conmencenent of this
Constitution if-
(a) he or either of his parents or any of his
grand-parents was born in India as defined in
the Government of India Act, 1935 (as
originally enacted); and
(b) (i) in the case where such person has so
m grated before the nineteenth day of July
1948 he has been ordinarily resident in the
territory of |India since the date of his
m gration, or
(ii) in the case where such person has so
mgrated on~ or after the nineteenth day of
July, 1948, he has been registered as a
citizen of India by an officer appointed in
that behal f by the Government of the Domni nion
of India on an application made by him
t her ef or to such officer before the
comencenent of this Constitution in the form
and manner prescribed by that Governnent;
Provi ded that no person shall be so registered
unl ess he has been resident in the territory
of India for at |east six nonths inmrediately
precedi ng the date of his application
7. Rights of citizenship of certain mgrants
to Paki stan. Notwithstandi ng anything in
Articles 5 and 6, a person who has after the
first day of March, 1947, mgrated from the
territory of India to the territory now
i ncl uded i n Paki stan shall not be deened to be
a citizen of India;
Article 11 empowers Parlianent to regulate citizenship
rights by | aw.
5. The citizenship Act, 1955 was enacted to provided  for
the acquisition and determi nation of Indian citizenship. It
received the assent of the President on 30th December, 1955
was published in the Gazette on the sanme day. Sections 3 to
7 thereof provide for acquisition of citizenship. ~Section3
days that every person borninlndia on or after 26th

January, 1950 but before the conmmencenent of teh
citizenship (Arendnment) Act, 1986 and those
236

born in India on or after such conmmencenent and either of
whose parents is a citizen of India at the time 'of his
birth, shall be a citizen of India by birth. Sub- secti on
(2) of that section, however, states that the person shall
not be such a citizen by virtue of this sectionif at the
time of his birth his father possesses such immunity from
suits or legal process as is accorded to an envoy of a
foreign soverei gn power accredited to the President of India
and is not a citizen of India or his father is an eneny
alien and the birth occurs in a place then under occupation
by the eneny. Section 4 provides for citizenship by
descent . Thi s section (which has undergone changes) as it
presently stands provides .that a person born outside India
on or after 26th January, 1950, but before the comencenent
of the Citizenship (Amendnent) Act, 1992 shall be a citizen
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of India by descent if his father is a citizen of India at
the time of his birth or a person born outside India on or
after such commencenent shall be a citizen of India by
descent if either of his parents is a citizen of India at
the time of his birth provided that in the latter case if
either of the parents of such a person was a «citizen of
I ndia by descent only, that person shall not be a citizen of
India by virtue of this provision wunless his birth is
registered at an Indian Consulate within the given tinme
frane or either of his parents is, at the time of his birth,
in service under CGovernnent of India. Section 5 deals wth
citizenship by registration. It enmpowers the prescribed
authority to register a person as a citizen of India who is
not already such citizen by virtue of the Constitution or
any other provisions of the Ctizenship Act and belongs to
any one of the five categories set out in Clauses (a) to (e)
thereof Section 6 deals with citizenship by naturalisation
Section 6A was enacted by Act 65 of 1985 to give effect to
the Assam Accord. ~Section 7 is also not relevant for our
purpose. ‘as it provides for citizenship by incorporation of
territory. Sections 8 to 10 provide for termnation of
citizenship. Section 8 states that if any citizen of India
who is also a citizen-or national of another country, makes
a declaration renouncing his |Indian  citizenship, the
declaration shall 'be registered whereupon the person shal
cease to be a citizen of India. Section 9 is relevant and
may be reproduced:
"9. Termination of  citizenship (1) Any
citizen of India who by natural i sati on,
regi stration or ot herw se voluntarily
acquires, or has at any tinme between the 26th
January, 1950 and the commencenent of this Act
vol untarily acquired, the citizenship of
another country shall, upon such acquisition
or, as the case may be, such comencenent
cease to be a citizenof India:
Provided that nothing in this sub-section
shall apply to a citizen of India who during
any war in which India nmay be engaged,
voluntarily acquires. the ci-tizenship of
anot her country, until the Central ~Governnent
ot herwi se directs.

(2) If any question arises as to whether
when or how any person has acquired the
citizenship of another country, it shall be

det erm ned by such authority, in such  manner
and having regard to such rul es of = evidence,
as may be prescribed in this behal f"
Section 10 provides that a citizen of India whois such by
naturalisation or by virtue of marriage to a citizen of
India or by registration otherwi se then under clause b (ii)
of Article 6 of the Constitution or clause (a)sub-section
(1) of section 5 of the Act

237

shall cease to be a citizen of India if he is deprived of
the citizenship by an order of the Central Government under
this section. It will be seen from sub-section (2) of

Section 9 that if any question arises as to whether, when
and how any person has acquired the citizenship of another
country, it shall be determ ned by such authority, in such
manner and having regard to such rules of evidence as may be
prescribed in that behalf If we turn to the Citizenship
Rules, 1966 we find detailed provisions in regard to the
procedure to be followed for the acquisition of «citizenship
and for the termnation thereof It will thus be seen that if
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a person has acquired citizenship of India and a question
arises whether or not he/she has lost the citizenship by
acquisition has to be resolved by the authority prescribed
under the Act. Thus, the question whether a person is a
foreigner is a question of fact which would require carefu

scrutiny of evidence since the enquiry is quasi-judicial in
character. This question has to be determned by the
Central CGovernnent, vide Governnment of Andhra Pradesh v.
Syed Mhd. Khan 1962 Supp. 3 SCR 288 and State of UP. .
Rehamatul | ah 1971 (2) SCC 113.

6. Fromthe resune of the aforenentioned provisions of the
Constitution and the G tizenship Act it becomes clear that
whenever any authority is called upon to decide even for the
l[imted purpose of another |aw, whether a personis or is
not a citizen of India, the authority nust carefully exam ne
the question in the context of the constitutional provisions
and the provisions of the Citizenship Act extracted
her ei nbefore. I'n the instant case Article 323 of the
Constitution provides for one general electoral roll for
every territorial constituency; so does 1950 Act. This has
to be done under the Superintendence, direction and contro

of Election Comnission as per the man date of Article 324
the Constitution. Section 16 of the 1950 Act in termns
states that a person shall disqualfied for registration in

an electoral roll if heis not a citizen of India. Put
positively a person nust be acitizen of India to be
entitled to inclusion in the electoral roll-. Sub- secti on

(2) of the said section enpowers striking off the name of a
person who incurs a disqualification set out in clauses (a),
(b) or (c) of sub section (1) after his nane is entered in
the register of electoral rolls. Oherw se every person who
is not Iless than 18 years of age on the qualifying date and
is ordinarily resident in a given constituency is ‘entitled
to be registered. Section 22 enpowers the El ectoral Regis-
tration Oficer for a constituency to delete any 'entry
already made if on enquiry he is satisfied that it 1is
erroneous or detective in any particular or needs to be
transposed to another place inthe roll or the ‘concerned
person has died or has ceased to be ordinarily resident in
that constituency or that he is otherwise not entitled to be
regi stered. O course before any such action is taken the
person concerned, except in the case of death, nust be given
an opportunity to be heard. Sinmilar is the provision in
Rul e 21A of the 1960 Rul es which enpowers the registration
officer before final publication of the roll to delete the
nane or names of any person or persons which, have been
entered owing to inadvertence or error if the person
concerned is dead or has ceased to be ordinarily resident in
that constituency or is otherwise not entitled to be
regi stered. The procedure for exercise of the said power is
set out therein and confornms to the requirenents- of the
principles of natural justice. It is obvious from
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the above that two situations arise; the first where the
name is to be entered on the rolls for the first time —and
the second where the nane already entered is required to be
del et ed. In the first nentioned situation before the nane
is entered on the rolls, the concerned
officer nmust be satisfied that the person seeking to have
his nanme entered is not disqualified by reason of his not
being a citizen of India. Therefore, he would be justified
in requiring the concerned person to show evidence that he
is acitizen of India. |In the second situation, since the
nane is already entered, it rmust be presumed that before
entering his nane the concerned officer nust have gone
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through the procedural requirenments under the statute. This
would be so even if we invoke Section 1 14(e) of the
Evi dence Act. But then possibilities of m stakes cannot be

ruled out. These mistakes, if any, would have to be
corrected. Even if we are to assume (w thout deciding) that
the words "is otherwise not entitled to be registered in

that roll" used in Section 22 of the 1950 Act or Rule 2 1 A
of the 1960 Rules are wi de enough to cover the question
relating to citizenship, the issue would have to be decided
after giving the concerned person a reasonable opportunity
of being heard. |If the opportunity of being heard before
deletion of the nane is to be a meaningful and purposive
one, it goes wthout saying that the concerned person whose
name i s borne on the roll and is intended to be renpved nust
be informed why a suspicion has arisenin regard to his
status as a citizen of India so that he may be able to show
that the basis for the suspicion is ill founded. Unless the
basis for the doubt is disclosed, it would not be possible
for the concerned person to renmpve the doubt and explain any
ci rcunstance or circunstances responsible for the doubt.

7. We may now briefly deal with the factual matrix of each
case.

SLP (O NO 21961 OF 1994:

8. Three wit petitions bearing Nos. 2429, 2452 and 2330
of 1994 were filed/in the Bonbay H gh Court challenging the
directive of the El ection Conm ssion dated 21st August, 1992
enmpowering Collectors of all Districts in India to determ ne
if any person was or was not a foreigner. According to the
said directive the information col lected by the  enunmerators
had to be consolidated and furnished to the Collectors who
in turn were expected to get the sane verified through the
police/intelligence agencies or the |ike and then decide the
guestion whether the person or persons concerned were
citizens of India. The Electoral Registration Oficers were
then expected to prepare a draft electoral roll on the basis
thereof and publish it inviting objections, if any. Any

person enunerated but not entered in the roll could apply
for the inclusion of his nane in the roll. The El ectora
Regi stration Oficer was to consider the request for
i nclusion of his name in the roll and deci de thereon. Thi s

was followed by yet another directive dated 9th ~Septenber,
1994 by which power was vested in the El ectoral Registration
Oficers to identify and declare the names O foreign
nationals and delete their names fromthe electoral roll
It was stated in the guidelines of the Election Comission
that the onus of proof of citizenship shall lieon the
person seeking to have his name in the electoral roll
Pursuant to the directives of the Election ([ Comn ssion,
extensive search was undertaken in 39 police stations of
Greater Bonbay and letters were issued by the police to as
many as 1.67 | akh persons calling upon themto produce
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(i) birth certificate (ii) Passport issued by t he
Government of India (iii) certificate of citizenship -and
(iv) entry made in the register of citizenship by the
Governnment of India. This led to a virtual comotion, nore
particularly because it was believed to be a nove to harass
the mnority conmmunity and to defranchi se them Ther eupon
the aforesaid wit petitions cane to be filed challenging

the police action. 1In the course of the hearing of these
petitions. several concessions were made by the |earned
Advocat e Gener al to save the action and even t he

Comm ssioner of Police filed an affidavit clarifying the
fact that it was not the function of the police to delete
any nane fromthe draft electoral roll on the ground that
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the <concerned person is not a citizen of India. That was
function of the El ectoral Registration Oficer under Rule 2
1 A of the 1960 Rules. However, it was conceded that
pursuant to the directives of the Election Conm ssion, the
police had identified the areas having sub-stantial presence
of foreign nationals on the basis of intelligence reports.
The notices issued to the persons suspected to be foreigners
carried a statenent to the effect that the addressee was or
was not a citizen of India. The |learned Advocate GCenera
clarified that in all letters issued in future such a
statement will not be printed or typed on the reverse of the
notice. It was also clarified that the docunents in support
of proof of <citizenship will not be confined to those
nentioned herei nabove. O her docunents having a bearing on
the question of citizenship would al so be entertained. The
submi ssion that a Ration Card cannot be received in evidence
was spurned by the Division Bench. On the basis of these
concessions the Division Bench of the H gh Court dism ssed
the wit petitions.  Against the said order the petitioners
of Wit " Petition No.2452 of 1994 have preferred this
petition seeking special leave to appeal. W grant specia
| eave.
9. The other two wit petitions have been noved on nore or
less simlar allegations.” In Wit Petitions No.731 of 1994
the petitioners are residents of the area known as Mitia
Khan, Paharganj, New Del hi. They are poor, ignorant and
illiterate slumdwellers. Their grievance is that nenbers
of the mnority ‘community have been called upon by the
El ectoral Registration Oficer, Delhi, by comunication
dated 10th COctober, 1994 to prove their Indian citizenship
The petitioners contend that they and other residents of the
said slumare mgrants from U P. and Bi har who cane to Del hi
in search of livelihood and have settled in the said area
since a nunber of years and al though they nay not have the
documents required to be produced as per the communication
they have several other docunents, such as cards, electora
rolls of the past elections, school records, etc., to show
that they are bona fide residents of the said locality but
they have been brushed aside with the oblique nmotive of
deleting their names as voters. They have questioned the
authority of the Election Conmission to undertake any such
exerci se. The specimen copy of the notice issued to  the
petitioners and others simlarly situated dated 10th
Cct ober, 1994 has been produced and reads as under:-
" NOTI CE
Where a report has been received indicating
that you may not be a citizen of India and as
such your nanme appears to be fit for deletion
from Electoral Roll's of this Assenbl y
Consti tuency.
You are, therefore, hereby called
240
upon to Appear in person with such evidence as
you may |ike to adduce in proof of your being
an Indian Citizen before the wundersigned  on
13.10.1994 at 'D Block, Vikas Bhawan, Nex.
Del hi - 110 002.
Sd/ -
K. C. Agarwal
El ectoral Registration Oficer
69, Ram Nagar (SC) Assenbly
Constituency, 'D' Bl ock, Vikas
Bhawan, New Del hi - 110 002"
It is clear that the doubt regarding the petitioner’s
citizenship is based on a report. Admittedly, a copy of the
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said report was not furnished to the addressee. The action
proposed is to delete the name fromthe electoral rolls.
The petitioners who had sought nore tine as they had to col -
lect material fromtheir villages were not granted tinme as
in the opinion of the Electoral Registration Oofficer nearly
a nmonth's time could not be said to be inadequate. It is
further observed that the verification report prepared by
the police 'is generally reliable’, it was for the addressee
to prove that they were Indian citizens and ordinary
resi dents of the constituency. The order of 25th
Cctober, 1994 shows that even though the police had not
reported the time of the visit or the names of the
i ndependent wi tnesses or nei ghbors exam ned, the El ectora

Registration O ficer placed inplicit reliance on the said
docunent and raise a presunption in regard to its
correctness. It wll, thus, be seen that the Electora

Regi stration Oficer totally abdicated in favour of what the
pol i ce had done during verification. No effort was nade to
eval uate the evidence produced by the petitioners. |nstead,
wi t hout . ‘hol'ding ~any enquiry worth the nane, total and
absol ute reliance was placed on the police report which did
not even indicate the tine of visit, the witnesses exani ned,
etc. That too when the said officer hinmself had felt the
necessity O reverification which the police expressed its
inability to wundertake. Could the fate of a voter whose
nane had figured in the earlier rolls be 'sealed on such
evi dence? ’'Mat is the npot question

10. Wit Petition No. 56 of 1995 has been filed by a few
resi dents of Sanjay Amar Jhuggi Jhonpri Col ony also falling

within the Mitia Mahal constituency representing 18, 000
residents of that locality. They too contend that they had
shifted to Delhi in search of livelihood from UP. and
Bi har nore than a decade back. They have been voters in
this constituency for the last over 10 years. They | contend
that in the process of making the electoral rolls and the
i ssuance of voters’ identify cards, the El ectora

Registration O ficer of Matia Mahal constituency i'ssued a
general notice stating that all the residents of that col ony
were suspected to be foreigners and called upon them to
appear wth concrete proof in support of their claim of
citizenship. They contend that when they went to the office
of the Electoral Registration Oficer wth docunentary
evi dence such as, ration cards, identify cards issued by the

Del hi Admi nistration, certificates from their vi | l'age
Pradhans and affidavits, they were told that these docunents
were of no avail. The petitioners and their colleagues

thereafter approached the Peoples Union for CGivil Liberties,
Del hi pointing out their difficulties. The said body sent a
representation on behalf of the residents to the /'said
Oficer as well as the Chief El ecti on Conmmi ssi oner
protesting against what they described as a- wholly
humi i ati ng, unfair and unreasonabl e demand but received no
reply to the said representation. Some of the residents had
filed claims in Form No. 6

241

for the inclusion of their names in the electoral roll
They were asked to appear before the Electoral Registration
Oficer on 16th and 17th Decenber, 1994 with proof of their
being Indian nationals. On their re-appearing before the
said officer with the af orementi oned docunentary evi dence,
once again they were told that the sane were of no avail
On the petitioners learning that the revised electoral rolls
had been published and out of 18,000 voters registered in
the previous electoral rolls in polling stations Nos. 87-
108, nanes of only 300 persons figured, thus, |eaving out
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al nost 98% of the voters thereby depriving them of their
denocratic right to elect their representatives. Ther eupon
the present petitions cane to be fil ed.

11. If we turn to the specinen notice dated 20th Septenber,
1994, it shows that all persons included in the draft
electoral rolls of WMitia Mahal AC 58 polling stations
Nos. 87-108 were suspected not to the citizens of India. The
notice contenplated an inquiry under Rule 21A of the 1960
Rul es and required the persons concerned to appear on the
dates nentioned in the schedule. Sonme of these persons
had, as stated earlier,submtted their claimin Form No.6 for
inclusion of their nanes in the electoral roll.As stated
earlier,they produced docunentary evidence in the form of
ration cards, identify cards issued by t he Del hi
Admi ni stration, Certificate of Registrar of Soci eti es,
affidavits, etc., but to no avail. Left with no
alternative, they filed the present wit petition invoking
this Court’s jurisdiction under Article 32 of the
Constitution.

12. Like in the previous case, in the present case also the
claine were rejected solely onthe report of the police
wi t hout furnishing copies. It will be seen fromthe above
avernents that the notice under Rule 21A of the 1960 Rules
was a sweeping notice covering the entire populace of the
area wthout there being any inquiry as to the citizenship
of an individual’

13. Fromwhat we have stated hereinbefore it is clear that
i nhabitants of certain constituencies in Bonbay and Delh

were treated as suspect foreigners and enunerators were
appointed to verify if persons residing in certain polling
stations were not citizens.  The police was enployed for
this purpose and as observed earlier in Bonbay t hey
addressed as many as 1.67 | akh notices cal ling upon the ad-
dressees to produce (i) birth certificates (ii) Indian
passports, if any, (iii) citizenship certificates and/or
(iv) extracts of entry nmade in the register of citizenship

In Delhi also similar notices were addressed to hundreds of
residents of Matia Mahal Constituencies requiring’ them to
produce the aforestated docunents.  The tine given was short
and requests for extension of tine were refused presumably
because the work had to be conpleted within a given tine-
frame. Except the docunents stated in the notices, no other
proof, docunmentary or otherw se, was entertained. The fact
that the addressees were by and |arge uneducated -and
bel onged to the working class, particularly those who |ived
in jhuggi j honpris, was over| ooked. Per haps t he
instructions issued fromtime to time by the office the
El ection Commi ssion created an at nosphere whi chl gave w ong
signals that the verification had to be conpleted within the
time-franme failing which they would incur the displeasure of
the Election Conmi ssion exposing them to di sci plinary

action. This is evident fromthe fact that the police
refused to accept
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any other docunent and prepared stereotype reports which
betray non- appl i cation of m nd and t he El ectora
Regi stration Oficers abdicated their functions and nerely
super added their seals to such reports. Thi s,
notwi t hstanding the fact that these persons were voters in
previous el ections and hence it would ordinarily appear that
their cases were verified before their nanes were entered in
the electoral rolls. That is because it may be presuned
that official acts perfornmed under the provisions of the
1950 Act or the 1960 Rules were regularly done. Their nanes
were already on the rolls and since they were sought to be




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 11 of 12

renoved by undertaki ng a special revision, whether intensive
or otherw se, the procedure for renoval had to be followed.
Besides, as stated earlier, the atnosphere was fairly
charged and because of the statements nade tinme and again by
the El ection Comm ssion the police went about its task with
a mnd-set which gave practically no opportunity to the
addressees to place the relevant material for whatever it
was worth because no ot her docunentary evidence, save and
except that nentioned in the show cause notices, was
ent ert ai ned. Even the Electoral Registration Oficers
nerely acted on the police report, copies whereof were
admttedly not supplied to the addressees thereby naking a
nockery of the reasonable opportunity of being hear d
requi renent contenplated wunder the 1950 Act and the 1960
Rul es. Since neither M. Tulsi nor M. Ramaswam for the
El ecti on Conm ssion and the Chief Election Commi ssioner even
attenpted to defend the action inmpugned in these proceedi ngs
we need not dilate on the question. |In fact, at the very
first 'hearing on 16th January, 1995 M. Tulsi very fairly
stated that a fresh exercises under revised guidelines would
have to be undert aken.

We had no that occasion requested M. Tulsi to cone up with
a draft of the proposed guidelines for the perusal of the
court. The petitioners’/appellants’ counsel were al so
requested to apply their mnds and suggest broad guidelines.
Accordingly at the last hearings on 25th January, 1995, M.
Tulsi cane up wth the proposed guidelines prepared in

consultation with'  the Election Conmission. M. Soli J.
Sor abj ee, |earned counsel in Wit Petition No.731 of 1994
also submitted a set of guidelines for consideration. We

heard M. Tulsi and M. G Ramaswany on the draft  guidelines
submitted by M. Tulsi and heard their subnissions —on the
gui delines presented by M. Sorabjee. W also heard M.
Wad, senior counsel for the appellants and M. Prashant
Bhushan, counsel for the petitioners in the other wit peti-
tions on the proposed guidelines. Havi ng taken the
gui del i nes suggested by either side into considerations and
havi ng heard counsel, we proceed to di spose of all ‘the three
matters by giving the followng directions:
1. We allow the appeal arising from SLP(C)
No. 21961 of 1994 and set aside the inpugned
judgrment and order of the Division Bench of
the Bonbay Hi gh Court dated 17th Novenber,
1994, except the undertakings given by the
| ear ned Advocate Gener al

2. In all the three cases we quash the
proceedings and direct that the
El ecti on Conmi ssion may, if 'so desired,

initiate fresh proceedings by issuance  of a
noti ce under the rel evant provision disclosing
the material on the basis whereof  he has
reason to suspect that the person concerned is
not a citizen of India;
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3. If any person whose citizenship i s
suspected is shown to have been included in
the i medi ately preceding electoral roll, the
El ectoral Registration Oficer or any other
officer inquiring into the matter shall bear
in mnd that the entire ganut for inclusion of
the name in the electoral roll nust have been
undert aken and hence adequate probative value
be attached to that factum before issuance of
noti ce and i n subsequent proceedi ngs;
4. The O ficer holdings the enquiry shal
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bear in mnd that the enquiry being quasi-
judicial nature, he nmust entertain all such
evi dence, docunentary or ot herw se, t he
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concerned affected person may like to tender
in evidence and disclose all such material on
whi ch he proposes to place reliance,. so that
the concerned person has had a reasonable
opportunity of rebutting such evi dence. The

concerned person, it nust always be remem
bered, nust have a reasonabl e opportunity of
bei ng heard;

5. Needl ess to state that the Oficer in-

quiring into the matter nust apply his mnd
i ndependently. to the material placed before
hi m and wi't hout being influenced by extraneous
consi derations instructions;

6. Before taking a final decision in the
matter, ~the officer concerned will bear in
m nd the provisions of the Constitution and
the Citizenship Act extracted hereinbefore and
all related provisions bearing on the question
of ~citizenship-and then pass an appropriate
speaki ng order (since an. appeal is provided);
7. The directive issued by the Election
Conmi'ssion on 9th Septenber,.1994, prohibiting
t he Oficer from entertaining certain
docunents will stand quashed and t he docunents
will be received, if tendered, and its
evidentiary value  assessed and applied in
deci si on- maki ng;

8. These guidelines not being  exhaustive,
the O ficer concerned nust, ~where  specia
situations arise conduct thenselves fairly and
in a manner consistent with the principles of

natural justice and should not appear to be
acting on any pre-conceived notions; and;
9. We dean it appropriate to clarify that

the final electoral roll with regard'to others
whose names were not sought to be deleted on
the suspicion that they were not citizens of
I ndia shall remain undi sturbed but in respect
of the ’petitioners and others simlarly
situated, these being petitions in the nature
of public interest |litigations, i f t he
revision of the roll is not possible on
account of paucity of time, they w |l -governed
by the previous roll

14. The appeal and the two wit petitions
will stand disposed of accordingly wth no
order as to costs.




