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1. On a certificate granted by the H gh Court of
Judi cature at Madras in respect
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of its comon Judgnent dated 21st June, 1984 rendered in
Wit Petition No. 1587 of 1984 and connected matters, the
present appeals arc filed assailing the sustainability of
that judgnment insofar as it relates to the striking dowm of
Section 9(2) of the Tami| Nadu Exhibition of Filns on
Tel evi si on Screen t hr ough Vi deo Cassette Recor ders
(Regul ation) Act, 1984 - "the Act" requiring every person
keeping a Video Library licensed under the Act, possessing
cinematograph filnms, to produce in respect of each film
whenever denmanded by the concerned officer of government a
letter of consent got fromthe first owner of the copyright
of such filmunder the Copyright Act, 1957 or its -assignee
thereunder, as that enacted by the Taml Nadu State
Legi sl ature - "the State Legislature", wthout bei ng
possessed of the required |egislative conpetence and of
Section 10(2) of the Act requiring every person  keeping
Video Library |licensed under the Act not to sell,  let to
hire, distribute, exchange or put into circul ation a
ci nematograph filmwhich is not certified by the authority
under G nemat ograph Act, 1952 as suitable for public
exhi bition and does not contain the prescribed mark or if
contains a mark, the filmis not altered or tanpered wth
after affixure of such mark, as that enacted by the State
Legi sl ature, is invalid and unworkabl e.

2. Before taking up for consideration the contentions
urged in these appeal s against the striking down by the High
Court sections 9(2) and 10(2) of the Act, it would be
advant ageous to advert to the schenme of the Act, as could be
found fromthe Preanble and the provisions of the Act.

3. nj ect sought to be achieved by the State Legislature
by enacting the Act, as declared in its Preanble, is
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the regulation in the State of Tam | Nadu of the exhibition
of filnse on Television screen through Video Cassette
Recor der s.

4. "Video Cassette Recorder’ is defined in clause (6) of
section 2 as meaning a ci nematograph for the purpose of
gi ving cinematograph exhibition of film recorded on Video
cassette tape. ’'Video Library' is defined in clause (7)
thereof as neaning a place by whatever nanme call ed where the
busi ness of selling, letting to hire, distribution, exchange
or putting into circulation in any manner, whatsoever, of
filmfor purposes of exhibition is carried

5. Comng to regulatory provisions in the Act, while
sub-section (1) of section 3 requires that no person shal
give an exhibition of filmon Television screen through
Vi deo Cassette Recorder except under a |licence granted under
section 6 read with section 5 of the Act, and in a place
ot her than one for which permssion has been granted under
section 7 read with section 5 of the Act - such place not
being 'allowed to carry on any other business at any tine,
sub-section(2) thereof lifts the restriction inposed as to
exhi bition of filnms under sub-section (1) to exhibition of
filmon Tel evision screen through Video Cassette Recorder to
the famly nenbers of the household only. Further, while
section 4 thereof requires that no person shall keep any
Video Library except under and in accordance with, a licence
granted under the Act and under the stated circunstances

obtains separate |licences and renewal's of the licences so
obt ai ned, section 6 thereof requires Iicensing authority not
to grant a licence for exhibition of film if it goes
agai nst pub-
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lie interest and if it is not satisfied that adequate
precauti ons have been taken in place for which licence has
to be granted to provide for the safety, convenience and
confort of the persons attending exhibitions therein or as
the ease may be visiting the Video Library. Thereafter,
while section 7 thereof refers to the powers of the
i censing aut hority to permt construction and
reconstruction of buildings, installation of machinery, etc.
for exhibition of film section 8 thereof reserves to the
Covernment power to issue orders or directions of -a general
nature as they consider necessary in respect of any nmatter
rel ating to licences for the exhibition of film on
Tel evision screen through Video Cassette Recorder or the
keeping of Video Library, to licensing authorities. Com ng
to section 9(1), it enjoins every person  licensed under
section 6 read with section 5 of the Act giving “exhibition
of films on Television screen through Video Cassette
Recorder to produce when demanded by an officer . authorised
by the Governnent in this behalf, a letter of consent for
such exhibition fromthe person who is the first owner of
the copyright of the cinematograph filmunder section 17
"of the Copyright Act, 1957 (Central Act XV of 1957) and in
ease such copyright has been assigned under section 18  of
the said Act, fromthe assignee of such copyright. But,
section 9(2), which is struck down by the High Court in the
j udgrment under appeal s reads:
"Every person keeping a Video Library |icensed
under this Act, shall in respect of each film
in his possession, produce when demanded by an
of ficer authorised by the Governnent in this
behal f, a letter of consent from the person
who is the first owner of the copyright of the
ci nematograph film under section 17 of the
Copyright Act, 1957 (Central Act XV of 1957)
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and in case such copyright has been assigned
under section 18 of the said Act, from the
assi gnee of such copyright.”
6. Then, coming to section 10(1) it enjoins that no
person |icensed under this Act to give an exhibition of film
on Tel evision screen through Video Cassette Recorder shal
exhibit or permt to be exhibited any filmother than a film
which has been certified as suitable for public exhibition
by the authority constituted under section 3 of t he
C nemat ograph Act, 1952 (Central Act XXXVII of 1952), and
whi ch, when exhibited, displays the prescribed mark of that
authority and has not been altered or tanpered with in any
way since such mark was affixed thereto. But, section 10(2),
which is also struck down by the High Court inits judgnent
under appeal s reads:
"No person licensed under this Act for keeping
a Video Library shall sell, let to hire,
distribute, exchange or put into circulation
in any nanner whatsoever any filmother than a
fil'mwhich has been certified as suitable for
public exhibition by the authority constituted
under section 3-of the C nematograph Act, 1952
(Central” Act XXXVI'1 of 1952), and which, when
exhi bited, ~ di splays the prescribed mark of
that / authority, and has not been altered or
tampered with in any way since such mark was
affixed thereto."
7. When we cone to other sections of the Act, while
section 11 enpowers the Government or licensing authority
to suspend exhibition of filmin certain cases, section 12
of the Act refers to their power to revoke or. suspend
licences. Wiile section 13 of the Act refers to appellate
authority’ before which a person aggrieved by an order of
the licensing authority
67
refusing to grant or renewa licence or an order of
revocation or suspension of a licence or a decision refusing
to approve any transfer or assignment of a |icence under the
Act can appeal against, section 14 of the Act refers to the
powers of revision exercisable by Government in such
matters.
8. Section 15, which deals w th penalties, whil e by
sub-section (1) thereof makes every person who contravenes
or attenpts to contravene or abets the contravention of the
provi sions of section 10 punishable with inprisonnent ~which
may extend to three nonths or with fine which my extend to
one thousand rupees or with both and in the case of a
continuing offence with a further fine which my extend to
one thousand rupees for each day during which the offence
continues, by sub-section (2) thereof nakes every person who
contravenes or attenpts to contravene or abets the
contravention of any of the provisions of the Act other than
section 10 or any rule made thereunder or of the terms and
conditions of, and restrictions upon, any |icence granted
under the Act punishable with inprisonment which may extend
to one year and shall also be liable to fine. Section 16 of
the Act while provides for offences by conpanies, section 17
of the Act deals with the power to enter, search and seize
Section 18 of the Act deals with confiscation of filnms
exhi bited or kept in contravention of the provisions of the
Act and the rul es made thereunder. Section 19 states that no
court inferior to that of a Metropolitan Magistrate or a
Judi cial Magistrate of the first class shall try any offence
puni shabl e under the Act. Section 20 of the Act states that
any offence puni shabl e under the Act shall be a cognizable
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of fence. Wiile section 22

deals with power of the Government to nmke rules for
carrying the purpose of the Act, the remaining sections in
the Act deal with ancillary or incidental matters.

9. Thus, fromthe above Preanbl e and the provisions of
the Act, it becomes obvious that the State Legislature by
enacting the Act has evolved a conprehensive |egislative
schene ained at regulating in the whole State of Tami| Nadu
of the exhibition of cinematograph filns on Television
screen through Video Cassette Recorders by requiring persons
who want to give exhibition of such filns outside their
househol ds and persons who want to keep Video Libraries, to

obtain licences as provided for thereunder and by naking
such licensees liable for penalties for breaches of
restrictions inposed upon them as envisaged thereunder

10. When the respondents-in the present appeals, who were

keeping Video Cassette libraries in several places of the
State of Tam | Nadu chall enged , before the H gh Court the
constitutionality of the various provisions of the Act as
being wultra vires on the ground of want of |egislative
conpetence on the part of the State Legislature, a thorough
exam nati on of that challenge made by that Court, led it to
the conclusion that the Act in 'pith and substance’ being
"cinema', the subject which finds its place in Entry 33 of
List 11 to the Seventh Schedule of the Constitution was
within the | egislative conpetence of the State Legislature.
However, the Hi gh Court, insofar as the provision in section
9(2) of the Act is concerned, reached the conclusion that it
had been enacted by the State Legislature on ' copyright’,

the subj ect in List-1 of~ Seventh Schedul e to the
Constitution by going
68

beyond the permitted limt of encroachnent and hence wultra
vires. The conclusion reached by the Hgh Court in that
regard, as recorded by it, reads thus:

"W are of the viewthat Section 9(2) is not a nmere
i nci dental encroachnent on the entry ' Copyright’ falling in
List 1, but it amounts to an addition to the provisions of
the Copyright Act and therefore it falls outside the

permitted linmt of encroachment and as such-it should be
taken to be ultra vires."
11. The said concl usion of the H gh Court, has since been

assailed in the present appeals, as the one wongly reached
by the H gh Court, the sustainability of that concl usion
warrants our examination in the Iight of rival ~contentions
rai sed before us.

12. Section 9(2) of the Act, which according to the High
Court covers the subject of copyright in List-1 of Seventh
Schedul e of the Constitution - Union List, is enacted by the
State Legislature traversing outside the permtted limt of
encroachment on the subject of ’'copyright' purported to

enact on the subject of 'cinema’ in List-I1 of Seventh
Schedule - State List, lying within its competence, 1is
reproduced by us already while adverting to the schene  of
the Act. That sub-section, as could be seen therefrom

requires of every person keeping a Video Cassette Library
i censed under the Act to produce in respect of each filmin
his possession, when demanded by an officer authorised by
the Government in that behalf, a letter of consent from the
person, who is the first owner of the copyright of the
ci nematograph filmunder section 17 of the Copyright Act,
1957 and in case such copyright has been assigned under
section 18 of that Act, fromthe assignee of such copyright.
The High Court, placing reliance on the definition clause
(f) of section 2 of the Copyright Act, 1957 has, as a natter
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of fact, held in its judgnent under appeals that a copyright
should be taken to have been created in respect of a video
film under the Copyright Act, 1957, negativing the
contention raised before it, to the contrary. The Hi gh Court
al so does not say that every person carrying on the business
of selling, letting to hire, distribution, exchange or
putting into circulation in any manner whatsoever of such
film for the purpose of exhibition, can carry on such
busi ness wi t hout the consent fromthe person, who is the
first owner of such copyright or its assignee according to
the provisions of the Copyright Act, 1957. Therefore, when
under the Act a person who is given a licence to keep a
Video Cassette Library for purposes of carrying on his
busi ness of selling, letting to hire, distribution, exchange
or putting into circulation in any nanner whatsoever of
video films recorded on Video Cassette tape, if is required
by section 9(2) of the Act to keep a letter of consent from
the first owner of the copyright in any of such filnms or
fromthe assi gnee thereof, so that he may not carry on such
busi ness infringing the copyrights of the owner or assignee
in such filnms —under the Copyright Act, such section enacted
covering a matter which isincidental to regulation of
busi ness of video films, cannot fall outside the conpetence
of the State Legislature. But, what the Hi gh Court has said
is that the non-keeping of the letter of = consent by the
person keeping the Video Cassette Library in respect of a
film has since been nade a cogni zabl e of fence under another
provision of the Act, while the saneis not 'a congnizable
of fence under the Copyright Act, and yet by another pro-
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vision of the Act nakes himliable for a higher  punishnment
than that awardabl e under the Copyright Act, 1957 - the
provision in section 9(2) of the Act has to be regarded as
that enacted by the State Legislature on the subject of
copyright itself, which is a subject on which Parlianent
alone under List-l is conpetent  to |egislate. Then
according to the High Court the non-possessing by a'licensee
of Video Library of a letter of consent fromthe owner or
assi gnee of copyright of such filmto be dealt with” by him
since makes himliable for a cognizable offence and of a
hi gher puni shment not provided for in the Copyright Act
itself, the provision in section 9(2) requiring the keeping
of such consent |etter cannot be regarded as an incidenta
or ancillary provision nade on the subject of 'cinenw
although the Act is in pith and substance the -subject of

' ci nema’ lying within the conpetence of t he State
Legi sl ature.
13. We are of the opinion, as rightly contended for on

behalf of the appellants before us that the fact ' the
provisions in the Act make the non-possessing of the letter
of consent fromthe hol der of copyright of the film or
assi gnee thereof for doing business in such filnms nakes it
a cognizable offence or an offence punishable, can be no
ground for holding that the State Legislature in requiring
the keeping of a consent letter fromthe copyright hol der or
his assignee for doing business in the film which is
necessary for carrying on the such business lawfully can be
said to make the State Legislature to lose the |legislative
conpetence which it had on the subject of 'cinema’ in List-
Il of Seventh Schedule to the Constitution. The H gh Court,
in our view, in taking into consideration the cognizable
nature of the offence and a severe penalty inpossible for
the of fence of not keeping a letter of consent obtained from
the first owner of the copyright of the film or assignee
t her eof for reaching the conclusion that the State
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Legi slature has no legislative conpetence to legislate on
the subject of 'cinema’ has taken into consideration natters
whi ch were not germane to the consideration of the question
of legislative conpetence of a legislature on a subject. It
is, however, difficult to think that when a regulatory
| egi slative measure is enacted by a | egislature on a subject
within its conpetence requiring a person to obtain a |licence
for doing certain business concerned with the subject,
i mposes certain restrictions upon such person to nake him
conduct the business concerned for which he is granted the
licence, lawfully, could be regarded as a legislative
provision which is not ancillary to the main subject of the
regul ation, when once the subject of regulation is found
within the pith and substance of the concerned | egislature’s
conpet ence

14. Hence, we are constrained to hold that the Hi gh Court
faulted in having reached the conclusion that the provision
in section 9(2)of the Act enacted by the State Legislature

was not ~‘an -ancillary provision enacted, in pith and
substance, ~on the subject of 'cinema’ |lying wthin its
| egi sl ative conpetence. Consequently, we hold that the

provision in section 9(2) of the Act being an ancillary
provision on the subject of the Act which in pith and

substance is 'cinemg’, lay within its | egislative conpetence
and hence is constitutionally valid.

15. Now, we shall turn to section 10(2) of the Act which
the Hi gh Court has held

70

to be invalid and unworkable. The H gh Court ~ for reaching
the said concl usion has stated thus:
"Having regard to the fag that the provisions
of the Cinematograph Certification Rules, 1983
do not contenplate the certification of a
video film for private “exhibition in the
resi dence of the menbers of the video library,
the requi rement of ~ the production of a
certificate in respect of the video filns
hired out by a video library to its nenbers
under Section 10(2) is invalid. As pointed
out already, the certification is contenplated
in the certification rules only if the
applicant for certification intends to use the
video filmfor public exhibition and not" when
he does not intend to do so. Thus, the
i nsi stence on certification under the inpugned
Act and the rules framed thereunder ~is not
valid. Avideo filmfor their own use and not
for public show or exhibition cannot approach
the Censor Board for a Certificate, for, the
owner of the library does not intend to wuse
the video tapes for public exhibition. In this
view of the matter, we have to hold that Sec.
10(2) of the Act is not only invalid but
unwor kabl e. ™
16. The High Court, as could be seen from the excerpted
portion of its judgnent under appeals, has concluded that
Section 10(2) of the Act is invalid and unworkable. That
concl usion, as becones clear therefrom is based on its view
that Section 10(2) requires a person keeping a Video Library
of filnms which are not nmeant for public exhibition, cannot
sell, let to hire, distribute, exchange or put into
circulation in any manner whatsoever any of them unless
certified as suitable for public exhibition by the authority
constituted wunder section 3 of the C nematograph Act, 1952
and which, when exhibited, displays the prescribed mark of
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that Authority and has not been altered or tanpered with in
any way since such mark was affixed thereto.
17. The said view, as contended on behalf of t he
appel I ant s bef ore us, is not based upon a pr oper
construction of subsection (2) of section 10 having regard
to its setting in section 10. The contention was, if sub-
section (2) of section 10 has to be properly understood
having regard to its setting in section 10 of the Act, it
could only relate to those filnms which are not neant for
public exhibition and if so wunderstood, the conclusion
reached by the Hi gh Court that the sub-section is invalid
and unworkabl e becomes unsustainable. There is, in our
opi nion, substance in the contention advanced on behalf of
the appellants. Section 10 as a whol e reads thus:
"10. Licensee to exhibit only certified filmns
--( 1) No person licensed under this Act to
give an _exhibition of film on Television
screen through Video Cassette Recorder shal
exhibit or pernmt to be exhibited any film
ot her than a filmwhich has been certified as
suitable for public exhibition by the
authority constituted under section 3 of the
C nemat ograph  Act, 1952 (Central Act XXXVII of
1952) , and whi ch, when exhibited, displays the
prescri bed mark of that authority, and has not
been altered or tanpered with in any way since
such mark was affixed thereto.
(2) No person |icensed under this Act for
keeping  a Video Library shall sell, let to
hire, distribute,” exchange or put into
circulation in any manner whatsoever any film
other than a filmwhich has been certified as
suitable for public” exhibition by the
authority constituted under section 3 of the
C nemat ograph Act, 1952 (Central Act XXXVII of
1952), and whi ch, when exhibited, displays the
prescri bed mark of that authority, and has not
been altered or tanpered with in any way since
such mark was affixed thereto."
71
18. The headi ng of section 10, as could be
seen therefrom indicates that the provision
in the sub-sections thereunder are intended to
apply to only licensees who want to exhibit
certified films. Under sub-section (1), as
becomes clear therefrom no person - licensed
under the Act could give an exhibition of
filme through Video Cassette Recorder or
permt to be exhibited any filmother than a
filmwhich has been certified as suitable for
public exhibition by the authority constituted
under section 3 of the G nematograph Act, 1952
and whi ch, when exhibited, displays t he
prescri bed mark of that authority and has not
been altered or tanpered with in any way since
such mark was affixed thereto. In fact, the
Hi gh Court does not say that the sai d
provision is in any way constitutionally
i nvalid. Wen sub-section (2) appears in its
setting in section 10 after the said sub-
section (1) which deals with the |icensees
under the Act who are required to gi ve
exhibition of certified films on televisions
through Video Cassette Recorders and when
while dealing with the persons keeping a Video
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Li brary sub-section (2) says that no person
keeping a Video Library shall sell, let to
hire, di stribute, exchange or put into
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circulation in any manner whatsoever any film
other than a filmwhich has been certified as
sui tabl e for public exhibition by the
authority constituted under section 3 of the
C nenmat ogr aph Act, 1952 and which, when
exhi bited, displays the prescribed nark oF
that authority and has not been altered or
tampered with in any way since such mark was
affixed thereto the legislative intendnent. In
i mposi ng such restriction on the Video Library
or a person keeping a Video Library cannot be
anyt hi ng other ‘than inposing it in respect of
filnms whi ch are i nt ended for public
exhibition: If +that be the effect of the
provision and its requirement, question of
invalidating it on the ground that it applies
to films with1icensed persons keeping Video
Library for filns other than those neant for
public exhibition, cannot arise, as rightly
contended for on behalf of the appellants.
Hence, the view taken by the Hi gh Court that
section ~10(2) is invalid and unwor kabl e,
cannot 'be sustai ned.

19. Thus, the view of the H gh Court that
section 9(2) was invalid and ultra vires being
enacted by State Legislature wthout t he
required legislative conpetence and its view
that section 10(2) was invalid and unworkabl e
because it applied to filns other than those
which are neant for _public exhibition and
hence both of themwere liable to be 'struck
down, require to be interfered with, in that,
in our opinion, section 9(2) and Section 10(2)
of the Act are constitutionally valid.

20. In the result, we allow these appeals
and dismiss the wit petitions in the High
Court out of which the present —appeals have
arisen. However, in the circunstances of the
present appeals, we nmake no order as to costs.




