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BENCH
A M AHVADI, CJI. & MADAN MOHAN PUNCHHI, JJ.

ACT:

HEADNOTE

JUDGVENT:

PUNCHHI , J.:

1. This bunch of matters conprising a Cvil Appeal and a
few wit petitions under Article 32 of the Constitution
have a common. aim and therefore can conveniently be
di sposed of by a comopn order. Necessary facts can be
gat hered fromthe C vil Appeal focussing the issue.

2. The appel l ants are nenbers of the U P.-Cvil  Service
(Judicial Branch) "Nyayi k Sewa". They were wit petition'rs
in one of the many wit petitions preferred before and
di sposed of by the Allahabad H gh Court. governing judgnent
of which is in D nesh Chander Srivastava & Ors. v. State of
UP. reported in AIR 1977 All. 310. In sumthat judgnent is
under appeal. The cause settled therein was the one / which
arose as an aftermath of Chandra Mhan v. State of Utar
Pradesh & Gthers [1967(1) SCR 77] and the steps taken by the
State of U.P. in pursuance thereof.

3. Candi dates for recruiting District Judges in the State
of Uttar Pradesh. under the U P. Hi gher Judicial Service
Rules. framed by the Government under Article 309 of the
Constitution. could be drawn fromflu sources i.e. nenbers
of the Bar. Judicial Oficers (a msleading expression) who
are menbers of the Executive Depart ment di schar gi ng
magi sterial and some revenue duties. and by pronotion  from
menbers of U P. Civil Services (Judicial Branch) under/  the
control of the Hi gh Court. Six appointnents fromtwo of the
af ore-described services. i... three fromthe Bar and three
fromthe "Judicial Oticrs" were proposed to be nmade by the
State. after involving the High Court. when Chandra Mhan. a
menber of the UP. Cvil Service (Judicial Branch) -and
others filed a wit petitioninthe Hgh Court for the
i ssuance of an appropriate wit directing the Governnent not
to nake the appointnents pursuant to the proposal. Since the
wit petition was disnmissed and the nmatter was brought to
this Court in appeal. the canvass of dispute. on account of
many points involved. was wdely spread. but for our
purposes it would suffice to say that this Court ruled that
the Rules as such framed by the Governor enpowering him to
recruit Judges fromthe "Judicial Oficers" source were
unconstitutional and the recruitnent of the "Judi ci a
Oficers" was bad. It was enphasised by this Court that the
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I ndi an Constitution had provided for an | ndependent
Judiciary in the States and in order to put the independence
of the subordinate judiciary beyond question. provision had
been rmade in Article 50 of the Constitution in the Chapter
of Directive Principles for the Separation of the judiciary
fromthe executive. and further in enacting Articles 233 to
237 in Part VI. Chapter VI of the Constitution. the
appoi ntnent of District Judges in any State was envi saged to
be made only fromtwo sources i.e. (i) Service of the Union
or of the State; and (ii) nenbers of the Bar. This Court
went on to rule that the Service of the Union or of the
State nen-

182

tioned in the first category did not nean each and every
service of the Union or of the State but judicial service of
the Union or of the State. "Judicial Service" as defined in
Article 236(b) neant a service consisting exclusively of
persons” intended to fill the post of District Judge and
other Civil judicial posts inferior to the post of District
Judge.

4. Gathering the history of the Service, it was noticed
that after India attained i ndependence in 1947, there were,
when the source’ of recruitment of Indian Gvil Service had
died out, only two sources fromwhich District Judges had

been recruited, i.e., either fromthe Judicial Service or
from the Bar, and there was no case of a nenber of the
executive having ever been pronoted as a District Judge. In

this backdrop, it was thought that recruitment of District
Judges from the personnel available in the Executi ve
Department could be deleterious to the good nane of the
judiciary, and an attenpt to undernmne it had to be frowned
upon. In this backdrop, it was viewed by this Court that
net hodol ogy under Article 237 of ~the Constitution was
avai |l abl e where the CGovernor had the power to notify that
Articles 223 to 226 could apply to Magistrates, subjected to
certain nodifications or exceptions, if necessary, and then
effect integration of the Magistrates in the /Judicia
Service, which is one of the sources of recruitment to the
post of District Judges. It was enphasised that ~till such
step is taken in the manner envisaged by Article 237, the
Magi strates (Judicial Oficers) were outside the  scope of
Articles 223 to 226 of the Constitution. In sum under the
rules then existing, the State of Uttar Pradesh could not
justify the appointnments of "Judicial Oficers" as District
Judges and attracted a mandanus i ssued by the Court for not
maki ng any appoi nt nent from t he sour ce of
Magi strates/Judicial Oricers. The Rules flaned by the
CGovernor, without resort to Article 237, enpowering him to
recruit District Judges fromthe "Judicial Oficers" 'were
t hus decl ared unconstitutional and t herefore t he
appointnents of the concerned "Judicial Oficers" were
decl ared bad.

5. The State of Uttar Pradesh went about clearing the
fail out of Chander Mhan's case since the H gh Court on the
admnistrative side was also anxious to do justice tO the
Magi strates/Judicial O ficers. W would in the |anguage of
the Hgh Court, say that the Governor of Utar Pradesh
i ssued the notification dated March 12, 1975, under Article
237 of the Constitution directing that the provisions of
Chapter VI of Part VI of the Constitution and any rul es made
thereunder shall with effect fromthe date of notification
apply to Judicial Mugistrates (including Chief Judicia
Magi strates) in the State who are nenbers of the U P.
Judicial Oficers Service as they apply in relation to
persons appointed to the Judicial service of the State




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 8

subject to two exceptions, nanely, (1) the nenbers of the
U P. Judicial Oricers Service shall constitute a judicia
service to fill in the post of Additional Sessions Judge
only for purposes of Articles 233 and 236 of t he
Constitution and (2) the U P.Judicial Oficers Service shal
be a service distinct and separate from the UWP. Cvi
Service (Judicial Branch). By neans of this notification the
Judicial Magistrates who are nenbers of the Judicia
Oficers Service have becone eligible for appointnent to the
post of Additional Sessions Judge included wthin the
definition of "District Judge" as defined by Article

183

236 of the Constitution. The notification further declares

that the Judicial Oficers Service shall be a judicia
servi ce.
6. By another notification dated March 21, 1975, the

Governor of Uttar Pradesh in exercise of his powers under
Article 309 read with Article 233 of the Constitution framed
rul es, nanmely, the U P. H gher Judicial Service Rules, 1975,
regul ating “recruitnment and appointnent to the U P. Hi gher
Judi ci al —Service. Under R 4 the Higher Judicial Service
consists of a single cadre conprising the posts of District
and Sessions Judges-and Additional District and Sessions
Judges. Rule 5 lays down the sources of recruitnent to the
service: according toit, recruitment to the service is to
be made by two sources (a) by direct recruitnent of pleaders
and advocates of not |ess than seven years standing and (b)
by pronotion of confirnmed menbers of the U P. Nyayik Sewa
(Menmbers of the U.P.. Civil Service, Judicial Branch) who may
have put in not |ess than seven years service in that cadre.
In addition to that Judicial WMagistrates and Judicia
Oficers have also been nmad eligible for appointnent but
only to the post of Additional Sessions Judge. Rule 6
prescribes quota for recruitment to the service from the
three sources prescribed by R 5.-The rule |ays down that 70%
of the vacancies are to be filled in by pronotion from the
nmenbers of the Nyayi k Sewa, while 15% of the vacancies are
to be filled by direct recruitnent of Advocates  and the
remaining 15% of the vacancies are to be filled /in by
promoti on from anongst the nmenbers of the U P. Judicia
Oficers Service (Judicial Mgistrates).

7. In Part VI of Chapter VI of the Constitution, the
word "Magi strate", though enployed, in Article 237, does not
figure to be defined and thus inevitably resort has to  be
made to Section 3(32) of the CGeneral O auses Act, 1897 to
not e that a "Magistrate" shall include every per son
exercising all or any of the powers of the Magistrate under
the Code of Criminal Procedure for the tine being in force.
Coming to the Code of Crinminal Procedure, 1973, as now
existing, we have Courts and Magistrates classified /under
section 6 thereof, the latter as Judicial Magistrates and
Executive Magi strates, and the Court of Session heading the
classification. Section 9 provides that very Court of
Session shall be presided over by a Judge to be appoi nted by
the Hi gh Court. The Hi gh Court nay al so appoint Additiona
Sessions Judges and Assistant Sessions Judges to exercise
jurisdiction in a Court of Session. The Executi ve
Magi strates have roles and functions assigned to them under
the Cod such as undertaking proceedi ngs under sections 107,
108, 109, 110, 111, 133, 133 and 145 C.P.C. Judicia
Magi strates, on the other hand, are assigned their roles
under the Code prinmarily of trial of offences, as envisaged
under section 26 of the Code.

8. The High Court rcorded its understanding of the new
role of the Magistracy alter the 1973 Code in paragraph 9 of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 8

its judgnent as foll ows:

"The Code of Crimnal Procedur e, 1973,
conferred power on the High Court to appoint
Sessions Judge, Magistrates, Chief Judicia
Magi strate and Special Magistrates and to
confer Magisterial powers on any person or
authority. Under the new Code, the Executive
has nothing to do with the appointnent of
Magi strates. I n pursuance of the provisions of
the Code of Crinminal Procedure, 1973, the High
Court of Al ahabad appoi nted Chi ef

184
Judi cial Mgistrates and the Magi strates’ with
effect froml| st April, 1974. The persons so

appointed are  the sane persons who wer e
earlier  functioning as Judicial Magistrates
who ~had been appointed by the Governor and
were functioning as Judicial Oficers. After
their - appointnment by the Hi gh Court, contro
over the Magi strates vested in the Hi gh Court.
The Governor-in order to effectuate the policy
underlying An.50 of the Constitution issued
the inpugned notification dated 12th March
1975 ~applying all the provisions of Chap. VI
of Part VI of the Constitution to the existing
cl ass of Magistrates. The intention and
purpose behind the issue of the notification
is to make the Magistracy free from Executive
i nfluence and to  make them part of t he
Judi ci al_ Service of the State along with G vi
Judi ci ary"

9. At this place, Articles 233, 234, 235,
236 and 237 fromPart VI, Chapter VI of the
Constitution may be read with advant age:

"233. APPO NTMENT OF DI'STRICT JUDGES - ( 1 )
Appoi ntments of persons to be and the | posting
and pronotion of, dialrig Judges in any State
shal | be nade by the Governor of the 'State in
consultation with the Hgh Court ~ exercising
jurisdiction in relation to such State:

(2) A person not already in the service of
Union or of the State shall only be eligible
to be appointed a district judge if an
advocate or a pleader and is recomended by
the Hi gh Court for appointnent."

"234. RECRU TMENT OF PERSONS OTHER  THAN
D STRICT JUDGE TO THE JUDI CIAL SERVICE -
Appoi ntment of persons other than district
judges to the judicial service of a State
shal | be nade by the Governor of the State in
accordance with rules made by him-in that
behal f after consultation wth the State
Public Service Conmi ssion and with the  High
Court exercising jurisdiction in r relation to
such State.’ ’

"235. CONTROL OVER SUBORDI NATE COURTS - The
control over district courts and courts
subordinate thereto including the posting and
promotion of, and the grant of |eave to,
persons belonging to the judicial service of a
State and holding any post inferior to the
post of district judge shall be vested in the
H gh Court, but nothing in this article shal
be construed as taking away from any such
person any right of appeal which he may under
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the law regulating the conditions of his
service or as authorising the Hgh court to
deal with himotherwise than in accordance
with the conditions of his service prescribed
under such | aw.’

"236. | NTERPRETATION - In this Chapter -

(a) the expression 'district judge' includes
judge of a city civil court, addi ti ona
district j udge. j oi nt district j udge.
assistant district judge, chief Judge of a
smal | cour se court, chi ef presi dency
magi strate. addi ti onal chi ef pr esi dency
negi strate , sessions j udge. addi ti ona

sessions judge and assistant sessions judge;
(b) the expression "judicial service' neans a
service consisting exclusively of per sons
intended to fill-the post of district judge
and other civil judicial posts inferior to the
post of district judge."
"237. APPLICATION OF THE PROVISIONS OF TH'S
CHAFFER TO CERTAIN ~CLASS OR CLASSES OF
MAGQ STRATES - ~The Governor nmay by public
notification direct that t he f or egoi ng
provi sions of this Chapter and any rules such
date /'as may be fixed by himin that
185
behal f apply in relation to- any class or
cl asses of magistratesin the State as they.
apply in relation to persons appointed to the
judicial service of the State subject to such
exceptions and nodifications as nay be
specified in the notification.’
10. Much before the issuance of the i npugned notification
the Governnent by notification dated Septenber 30, 1967
i ssued wunder Article 237 of the Constitution, had directed
separation of the Judicial Magistrates/Judicial Oficers
from the Executive who were thereafter placed under the
Admi ni strative control and superintendence of the H gh Court

with effect from Cctober 2, 1967. The Government, it
appears, stopped thereafter recruitment to the Judicia
Oficers service. On the other hand they continued to

remain ineligible for appointment to a post in the UP

Hi gher Judicial Service by the dictate of Chander Nohan's
case. The Judicial Oficers service thereupon becane a
suffocated and dyi ng cadre. as nmenbers of that service were
left wth no avenues of pronotion even though nost of them
had sufficient experience of crimnal judicial ~work. The
H gh Court appreciated their predi canent and noved into. the
matter. The State Government on the recomrendations of/ the
Hi gh Court thought it prudent to utilize the experience of
the Judicial Mgistrate trying crimnal cases and “providing
to them avenues of pronotion. Wth that end in view the
State of U P. issued the two notifications inmpugned before
the H gh Court. as also here, the effect of which, was that
the Judicial Oficers becane eligible for appointnent only
to the post of Additional Sessions Judge only. and the
Judicial Oficers Service was declared as a Judicia

Service. becoming a third source for recruitnent under Rule
6. getting a quota of | 5 per cent. But, in the event of
non-avail ability of the prospective candi dates or exhaustion
of their menbers, the guot a meant for Judicia

O ficers/Judicial Magistrates was to go to add to the quota
of the UWP. Cvil Services (Judicial Branch) vis-a-vis
direct advocate recruits. Thus in the nature of things, it
was a self consum ng nmeasure, working itself out in the
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foreseeable future

11. Article 237 of the Constitution enables the Governor
to apply the provisions of Chapter VI of Part VI of the
Constitution and any Rul es made thereunder, to certain class
or classes of Magistrates and not to any other class or
classes of Oficers. This is a | adder upon which a class or
cl asses of Magistrates in the State can be nade to clinb and
get transfornd, with effect froma certain date, as persons
appointed to a Judicial Service of the State. subject to
such exceptions and nodifications as may be specified in the
notification. The Constitution recognizes the judicia
el ement perneating in the Magistracy, for they deal with the
liberty and property of individuals, functioning as crinina
courts. To put it tersely mmgistracy alone is recogni zed as
judge-material meant for such transformation. Now in the
i mpugned notification, it is clear that the pronotiona
avenues of the Magistrates stop at the level of the
Addi tional, Sessions Judge. a court which is a creation of
the Code of Crimnal Procedure. In no way is this
desi gnati'on confused with that of the Additional D strict
Judges. ‘Under Article 236, which is the interpretation box
for Chapter VI. the inclusive definition of the expression
"District Judge"’ includes an Additional Sessions Judge but
only for the purposes of the Chapter. and not for any other
pur pose. The Additional Sessions Judge is a "District Judge"
for the limted purpose of his appointnent as

186

District Judge in terns of Article 233 of the Constitution
12. As is evident the domain of the present litigation is
confined to the nenbers of  the U P.Judicial Oficers
Service, recruitnent to which was stopped after Qctober 2,
1967. The service thenceforth becane subject to al

subtractions but no addition. The sweep  of Article 237
covers Magistrates existing prior to the separation of
judiciary fromthe executive, those who may not have been
appoi nted in accordance with the rules framed under  Article
234 or who mght not have been under the control of 'the Hi gh
Court under Article 235. It is towards achieving'that end
that the Governor stood enpowered under Article 237 to act
by means of a notification, wth such exceptions or
nodi fications, as he might consider fit. The powers thus
conferred were unfettered by any restriction. The Governor
could apply all or only sonme of the provisions of _Chapter
IV. That here the Governor in exercising his power under
Article 237, issued the notification of March~ 12, 1975,
cl assi fying Magi st rat es (i ncl uding Chi ef Judi ci a
Magi strates) in the State as those belong to the Utar
Pradesh Judicial Oficers Service and applying to them al
the Articles contained in Chapter VI of Part VI of the
Constitution, barring of course Article 237, as they /apply
inrelation to persons appointed to the Judicial Service of
the State subject to the exceptions and nodifications
nanely, (i) the nenbers of the UP. Judicial Service
Oficers shall constitute a Judicial Service to fill in the
post of Additional Sessions Judge only for the purpose  of
Article 233 and 235 of the Constitution; (ii) UP. Judicia
Oficers Service shall be a service distinct and separate
fromthe UP. Civil Service (Judicial Branch).

13. The point for consideration before the High Court as
also here is whether the GCovernor could transform the
existing UP. Judicial Oficers Service to be a Judicia
Service of the State alongside the existing UP. Gvi
Service (Judicial Branch). The following passage from
Chandra Mhan’s case was put across to contend that a
di stinct service could not be created:
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"Article 237 enables the Governor to inplenent
the separation of the judiciary from the
executi ve. Under this Article, the Governor
may notify that Articles 233, 234, 235 and 236
of the Constitution will apply to magistrates
subj ect to certain nodi fi cations or
exceptions; for instance, if the Governor so
notifies, the said magistrates wll becone
menbers of the judicial service, they wl]l
have to be appointed in the manner prescribed
in Article 234, they will be under the contro
of the H gh Court under Article 235 and they
can be appointed as District Judges by the
CGovernor under Article 233(1). To state it
differently, they will then be integrated in
the judicial service which is one of the
sources of recruitment to the post of district
j udges. I ndeed, ‘Article 237 enphasises the
fact that till such an integration is brought
about, the nmgistrates are outside the scope
of the said provisions. The said view accords
with the constitutional theme of independent
judiciary and the contrary view accepts a
retrograde step.”
14. Rel i ance on/Chandra Mbhan's case i's m s-placed as we
view it. The above passage tal ks of an instance of action
but is by no neans exhaustive. The State is not bound to
adopt the course of naking magi strates becone nenbers of the
exi sting Judicial Service. They may obviate the procedure to
be foll owed i n maki ng appoi ntments in the manner prescribed
under Article 234, State is not bound to cause
187
any integration so that the Magistrates nay becone mnenbers
of the existing Judicial Service. -No bar anywhere could be
poi nt ed out to us by |-.ear ned counsel for t he
appel l ant/petitioners by which the State coul d be prohibited
from creating a parallel judicial service in which the
magi stracy of the kind involved herein was transforned. As
said before, the Constitution recognises, and it" is/ plain
ot herwi se, that Magi strates performjudicial functions when
trying offences wunder the Indian Penal Code -and other
statutes, enpowered as they are under the Code of Crimna
Procedure. There could thus be no bar to confining the
pronoti onal avenues of the Magistrates to be uptill the
Court of the Additional Sessions Judge and none other. The
gri evance of the nmenbers of the U P. Cvil Service (Judicia
Branch) is highly over-blown when it is scanned to discover
that they without functioning as crimnal courts and w thout
gaining any experience in that field, get on to ‘becone
Addi ti onal District & Session Judges nerely on t he
experience gained on the civil side. This discloses that
what is needed at that stage is judicial tenper. | Their
attenpt to thwart the pronotional benefit given by the
i mpugned notification to the Judicial Mgistrates in
becom ng Additional Sessions Judges is on the face of it
unequal in conparison to the service benefit obtained by the
personnel of the U.P. Gvil Service (Judicial Branch). The
entire matter has to be viewed on the touchstone of Article
50 of the Constitution. |In separating judiciary from the
executive, the personnel of judicial service so retrieved by
separati on have to be given a place as a class as nenbers of
the judiciary, either by integration in the exi sting
judicial service or by transformation into a separate
judicial service. There apparently is no other way to place
them Articles 233 to 237 would have to be viewed in this
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light. On doing so, we go to agree with the H gh Court that
the inpugned notification of March 12, 1975 and the others
consequential notification stood validly issued by the
Governor under Article 237 of the Constitution and that the
erstwhil e Magi strates, nenbers of the U P. Judicial Oficers
Service, becane nenbers of a separate Judicial Service of
the sane nane intended to be pronpted as Additional Sessions
Judges only in the post nmeant for the Additional District
and Sessions Judge and to stay apart alongside the UP
Cvil Service (Judicial Branch). W also viewthat the said
service was validly created.

15. Before we conclude, we nmust notice a three-nenber
Bench decision of this court in ML. Sharma v. Union of
India [1992 (Supp)(2) SCC 430] cited, wherein it was ruled
that even if a particular person conmes within the definition
given under Article 236 of the Constitution, it is open to
the State Covernment under appropriate rules to classify
such officer included-in the inclusive definition not to be
a District Judge proper and to belong to a category
different. fromthat. 'That was a case in converse where a
person clainmed to have becone a District Judge by nmeans of
the inclusive definition and to have becone, by this |ogic,
a nmenber of the Haryana State Superior Judicial Service.
This Court repelled the claim This case is of no assistance
to either side.

16. There is thus no nerit either in the appeal or in the
wit petitions. Al of themfail and are- disnissed but
wi t hout any order as to costs.
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