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ACT:

Cvil Procedure Code (Act V of 1908), ss. 47,115, 151-Execu-
tion proceedi ngs-Di smissal of adjournnent petition-Disnssa
of execution case al so by sane order wthout asking  pleader
what he has to say-Restoration of case wunder inherent
power s- Appeal and revision petition to Hi gh Court from order
of restoration-Miintainability of appeal-Interference by,
H gh Court in revision-Legality-Revisional powers of H gh
Court - Appeal from orders nade under i nherent powers.

HEADNOTE:

A Subordi nate Judge disnissed an application by~ a decree-
hol der for adjournnment of an execution case and by the sane
order dism ssed the execution case itself w thout  informng
the decree. holder’'s pleader that the application for
adj our nnent had been di sm ssed and aski ng hi m whet her ‘be had
to nake any submission in

137

the matter of the execution case, and an application for
restoration of the execution case setting aside the order of
di smssal, the Subordinate Judge, finding that he had
conmitted an error which had resulted in denial of justice
restored the execution case in the exercise of the inherent
powers of the court under s. 151, Civil Procedure Code. The
j udgrent - debt or preferred an appeal and an application, for
revision to the H gh Court against this order. The Hi gh
Court held that the appeal was not nmaintainable but set
asi de the order of the Subordinate Judge in the exercise of
its revisional powers and renmanded the case to t he
Subordi nate Judge for fresh disposal after considering
whet her it woul d have been possible for the decree-holder to
take any further steps in connection wth the execution
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application after the disnmssal of the application for
adj our nnent :
Hel d, (i) that the order of the Subordi nate Judge di sni ssing
the execution case without giving an opportunity to the
decree holder’s pleader to state what he had to say t he
case itself was bad and was rightly set aside by the court
its own initiative in exercise of its inherent powers.
(ii)The H gh Court had no jurisdiction in the exercise of
its appellate powers to reverse the order of restoration as
that order by itself did not amount to a final determ nation
of any question relating to execution, discharge or
satisfaction of a decree within the meaning of s. -47,
Crimnal Procedure Code, and an order made under s. 151
Crimnal Procedure Code, sinpliciter is not an appeal able
or der.
Akshia Pillai v. Govindarajulu Chetty (A Il.R 1924 Mad.
778), CGovinda Padayachi-v. Velu Mirugiah Chettiar (A Il.R
1933 Mad. 399) and Noor Mhammad v. Sulaiman Khan (A l.R
1943 Qudh 35)  di stingui shed.
(iii)As the order of the Subordi nate Judge was one that he
had jurisdiction to-nmake, and as he had, in naking that
order, neither acted in excess of his jurisdiction or wth
material irregularity nor conmtted any breach of procedure,
the Hi gh Court ~acted in excess of its revi si ona
jurisdiction wunder s. 115, Civil Procedure Code, and the
order of remand and all proceedi ngs taken subsequent to that
order were illegal
Section 115, Civil Procedure Code, applies to matters of
jurisdiction alone, the irregular exercise or non-exercise
of it or the illegal assunption of it, and if a subordinate
court had jurisdiction to make the order it has made and has
not acted in breach of any provision of law or conmtted any
error of procedure which is material and nay have affected
the wultimate decision, the H gh Court- has no power to
interfere, however profoundly it may differ from the
concl usi ons of that court guestions of fact or |aw

Raj ah Amir Hassan Khan v. Sheo Baksh Singh (1883-83) 11
I.A 237, Bala Krishna Udayar v. Vasudeva Aiyar (1917) 44
I A, 261, Venkatagiri Ayyangar v. Hindu Religi ous Endowrents
Boar d
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1949) 76 1. A 67, Joy Chand Lal Babu v. Kamalaksha Chowdhury
1949)76 1.A 131 and Narayan Sonaji v. Sheshrao Vithoba
(I.L.R 1948] Nag. 16) referred to.
Mohunt Bhagwan Ramanuj Das v. Khettar Mni Dassi (1905)
C.WN. 617 and Gul ab Chand Bargur v. Kabiruddin Ahmed (1931)
58 Cal. 111, dissented from

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeals Nos. 12 'and 13
of 1951.

Appeals from the Judgnment and Decree dated the 17th/21st
February, 1947, of the Hi gh Court of Judicature at Calcutta
(Mukherjea and Biswas JJ.) in Appeal from Oiginal O der No.
62 of 1946 with cross-objectiou and Cvil Revision Case No.
657 of 1946 arising out of Judgment and Order dated the 13th
March, 1946, of the Court of the Subordinate Judge, How ah,
in Title Execution Case No. 68 of 1936.

M C. Set al vad (At torney- Gener al for I ndi a) and
Purushottam Chatterjee (S. N Mikherjee, with them for the
appellant in Gvil Appeal No. 12 of 1951 and respondent in
Cvil Appeal No. 13 of 1951.

C. K. Daphtary (Solicitor-General for India) and N. C.
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Chatterjee (C. N Laik and AL C. Mukherjea, with them for
the respondents in Civil Appeal No. 12 of 1951 and
appellants in Gvil Appeal No. 13 of 1951
1952. Cctober 30. The judgnent of the Court was delivered
by
MAHAJAN J. - These are two cross-appeals fromthe decision of
the High Court at Calcutta in its appellate jurisdiction
dated 17th February, 1947, nodifying the order of the
Subordi nate Judge of Howah in Title Execution Case No. 68
of 1936.
The litigation culmnating in these appeal s coormnenced about
thirty years ago. In the year 1923, one Durga Prasad
Chanria instituted a suit against the respondents, Radha
Ki ssen Chanria, Mdtilal Chanria and their nother Anardevi
Sethan (since deceased) for specific performance of an
agr eenent,

139
for sale of an inmoveable property in Howah claimng a sum
of Rs. 11,03,063-8-3 and other reliefs. The suit, was
eventual I'y —decreed conpr om se the 19th April, 1926.
Under the conprom se decree the plaintiff becanme entitled to
a sumof Rs. 8,611,000 fromthe respondents with interest at
61 per cent. wth yearly rests fromthe date fixed for
payment till realization. Part of the decretal sum was
payabl e the execution of the solenama and the rest by
i nstal nents within eighteen nonths of that date.
Wthin fifteen nmonths fromthe date of the decree a sum of
Rs. 10,00,987-15-6 'is said to have been paid towards
satisfaction of it. No steps were taken either by the
j udgrent - debt ors or the decre-holder regarding certification
of nost of those paynents within the time prescribed by |aw.
The judgment-debtors after the expiry of a long tinme made an
application for certification but t he decr ee- hol der
vehemently resisted it and declined to’ admt the paynents.
The result was that the court only recorded the payment of
the last three instal nents which had been nade within ninety
days before the application and the judgnentdebtors had to
conmence a regular suit against the decree-holder for
recovery of the anounts paid, and not adnmitted in the

execution proceedings. |In the year 1929 a decree was passed
in favour of the judgnent-debtors for the amount™ paid by
them and not ,certified in the execution. —In the neantine

t he decree-hol der had realized further amounts in execution
of the decree by taking out execution proceedi ngs two - or
three occasions. The anmpunt for which a decree had  been
passed against the decree-holder was also t hereafter
adj usted towards the ampbunt duo under’ the consent decree.
On the 17th March, 1933, the decree was ‘assigned. by

Durga Prasad to the appellant Keshardeo Chanria. The
execution proceedi ngs out of which these appeals arise were
started by the assignee the 10th October, 1936, ~ for the
realization of Rs. 4,20,693-8-9 and interest and costs.
This execution had a chequered career. To begin with, the
j udgrent - debt ors rai sed
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an objection that the assignee being a nere benam dar of
Durga Prasad Chanria had no locus standi to take out
execution. This dispute eventually ended in favour of the
assignee after about five years’ fight and it was held that
the assignnent was bonafide and Keshardeo was not a
benam dar of the decree-hol der

On the 17th July, 1942, Keshardeo made an application for
attachment of various new properties of the judgnent-debtors
and for their arrest. Another set of objections was filed
against this application by Radha Kissen Chanria. He
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disputed the correctness of the decretal anount, and
contended that a certain paynent of Rs. 1,60,000 should be
recorded and certified as nmade -the 28th May, 1934, and not
the date the sumwas actually paid to the decreeholer. This
objection was decided by the Subordi nate Judge the 11th
Septenber, 1942, and it was held that the judgnent-debtors
were liable to pay interest the sumof Rs. 1,60,000 up to
the 12th Cctober, 1936, and not up to the 4th July, 1941,
"as clainmed by the assignee. appeal the High Court by its
judgrment dated the 22nd June, 1943, upheld the decree-
hol der’s contention, and ruled that the judgment-debtors
were liable to pay interest up to the 4th July, 1941, this
sum of Rs. 1,60,000. The judgnent-debtors then applied for
| eave to appeal to the Privy Council against this decision
and |eave was granted. the 13th February, 1945, an
application wag mnade to wi thdraw the appeals, and wth-
drawal was allowed by an order-of the court dated the 20th
Febr uary, 1945: Thus the resistance offered by the
j udgrment -debtors to the decree-holder’s application of the
17th July, 1942, ended the 20th February, 1945.

The records of the execution case were then sent back
by the High Court and reached the How ah Court the 28th
February, 1945. The decreehol der’s counsel was informed of
the arrival of the records by an order dated the 2nd March
1945. The hearing of 'the case was fixed for the 5th March

1945. the 5th March, 1945 the court nade the follow ng
order; -
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Decree-hol der prays for tine totake necessary steps. The
case is adjourned to 10th March, 1945, for order. Decr ee-

hol der to take necessary steps by, that date positively.
The decree-hol der applied for further adjournnent, " of the
case and the 10th the court passed an - order in. these
terms: -

"Decree-holder prays for tine"” again to give necessary
instructions to his pleader for taking necessary steps. The
"petition for tine is rejected. The execution /case is
di smi ssed part satisfaction. "

When t he decree-hol der was apprised of this order, he; t he
19th March, 1945, made an application under —section 151
Civil Procedure Code, for restoration of the execution and
for getting aside the order of di smissal . this

application notice was issued to the judgnent-debtors who
rai sed a nunber of objections against the decree-holder’s
petition to revive the execution. By an order  dated the
25th April, 1945, the Subordinate Judge granted the  decree-
hol der’s prayer and ordered restoration of the ~execution

The operative part of the order is in these terns: -

" 10th March, 1945, the decree-hol der again prayed
for time for the purpose of giving necessary instructions to
his pleader for taking steps. That petition was rejected by
ne. 10th March,, 1945, by the sane order-1 nean the
order rejecting the petition for adjournment-1 dismssed the
"execution -case part satisfaction. The |earned counse
behal f of the present petitioner wants ne to vacate the

order by which | have dism ssed the execution case part
satisfaction. He has invoked the aid of section 151, G vi

Procedure Code,: for cancellation of this order and the
consequent restoration of the execution case. Il would

di scuss at the very outset as to whether | was justified in
di smssing the,execution case in the sane order, after
rejecting the petition of the decree-holder for an

142

adj our nnent wi t hout giving himan opportunity to his pleader
to make any submi ssion he m ght have to make after the
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rejection of the petition for tine. It is clear from the
order that the fact that the petition for tine "filed by the
decr ee- hol der 10th March, 1945, was rejected by nme was not
brought to the notice of the pleader for the decree-hol der

It seems to me that there was denial of justice to the
decree-holder in the present execution proceeding inasnuch
as it was a sad om ssion ny part not to comunicate to his
pl eader the result of this petition he nade praying for an
adjournnent of this execution proceeding and at the sane

time, to dismss the execution case part satisfaction
whi ch has brought about consequences highly prejudicial to
the interest of the decree-holder. | think section 151

Cvil Procedure Code, is the only section which. enpowers ne
to rectify the said onmission| have made in not com
nmuni cating to the pleader for the decree-holder as to the
fate of his application for an adjournment of the execution
case and as such | would vacate the order passed by ne
di sm ssing the execution case part satisfaction. The ends

of justice for which the court exists demand such
rectification and | would-do it. The |earned Advocate-
CGener al behal f of the judgnent-debtor Radha Kissen has

argued before nme that this court has no jurisdiction to
vacate the order passed by ne 10t h March, 1945, disnissing
the execution case part satisfaction.. H's argument is
that section 48, Civil Procedure Code, stands in ny way
i nasmuch as the lawof lintation as provided in the above
section debars the relief as sought for by the decree-hol der
in the present application. | do not question the soundness
of this argunent advanced by the learned Advocate-General
The facts of this case bring honme the fact that in the
present case | amrectifying a sad om ssi on nade by ne which
brought about practically a denial of justice to the decree-
hol der and as such the operation of section 48, Cvi
Procedure Code, does not cone to the ~assistance 'of the
j udgrent - debt or Radha Ki ssen, "

143
It woul d have saved consi derabl e expense and trouble to the
parties had the dismissal for default chapter been closed
for ever by this order of the Judge; the proceedings,
however, took a different course. A serious controversy
raged between the parties about the correctness of this
obvi ously just order and after seven years it is now before
us. An appeal and a revision were preferred to the High
Court against this order. By its judgnent dated 24th
August, 1945, the High Court held that no appeal 1ay agai nst
it as the question involved did not fall within the anmbit of
section 47, Civil Procedure Code. |It, however, _entertained
the revision application and allowed it, and remanded. the
case to the Subordinate Judge for reconsideration and
di sposal in accordance with the observations made in the
order. The High Court took the view that the Subordinate
Judge was in error in restoring the execution w thout taking
into consideration the point whether the decree-holder’s
pl eader could really take any step in aid of the execution
if he had been apprised of the order of the court disn ssing
the adjournnent application. This is what the H gh Court
sai d: -
"The ground put forward by the Subordi nate Judge in support
of his order for restoration is that the order rejecting the
adj ournnent petition should have been communicated to the
pl eader for the decree-holder but this was not done. e
will assume that this was an onission the part of the
court. The question nowis whether it was possible for the
decree-holder to take any further steps in connection wth
the execution of the decree and thereby prevent t he
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execution case from being disnmssed for default. No
evi dence was taken by the | earned Subordi enate Judge this
point and even the pleader who was in charge of the
execution case behal f of the decree-holder was not
examned............ If really the decree-holder was not in

a position to state that day as to what was the anount due
under the decree for which he wanted the execution to be
levied and if according to him it required elaborate
accounting for the purpose

144

of arriving at the proper figure, it was not possible for
him to ask the court to issue any process by way of
attachnment of the property that date. It seens to us that
the learned Judge should have considered this matter
properly and he shoul d have found proper material as to
whet her the decree-holder could really take any steps after
the application for adjournnment-was disallowed."

In sharp contrast to-the opinion contained in the order of

remand is the view now expressed by the H gh Court this
point in'its final judgnent under appea
"One inportant circunstance which, i'n our opinion ; tells

"in favour of the decreeholder is the fact we have noticed
before, namely, that after the’ petition for time was
rejected the court didnot call the execution case and
otherwise intinate its decision to go withit. In one
sense this,mght be regarded as a nere error of procedure
the part of the court which it would be wong to allow the
decreehol der to take advantage of, but an, error it was, as
was admitted by the | earned judge hinself who had dealt with
the matter, and we do not think his opinion, can be Ilightly
brushed aside. There can be no doubt that the learned judge
was in the best position to speak-as regards the actua
proceedings in his court % the 10th March, 1945, and if he
thought that it amounted to a "denial of justice’ to have
rejected the petition for timeand by the sanme order to
di smss the ,execution case, it is not for us to say that he

was not right. It may well be that even if the case was
called - the decree-holder’s pleader woul d even then have
been absent, but having regard to all the facts and

circunst ances of the case, we think the court m ght yet give
the decree-holder the benefit of doubtin this matter, and
assune in his favour that his pleader would have appeared
before the learned, judge and tried to avert a perenptory
di smssal of the execution case, even though he or his

client might not have been fully ready with all  necessary
materials for continuing the execution proceedi ng.
145

As we have pointed out before and as the court bel ow

has al so found, it was possible,for the decreeholder or’ his
pl eader to have subnmitted to the court, sonme sort,of an
account of the decretal dues that date after refusal of
the adj ournnent but even if this could not be done, we stil
believe that the pleader, if he appeared, could have done
somet hing, either by drawing the court’s attention to  sone
of its previous orders or otherw se, by which a dism ssal of
the case mght be prevented."
It was not difficult to envisage what the counsel would have
done when faced with such a dilemm. He, would. have
strai ghtaway stated that the execution should issue, for an
amount , whi ch  was roughly known to’ him and that the court
shoul d,i ssue a process, for the arrest of the judgnent-
debt or s. BY such a statement he would have saved the
di smissal without any,detrinment to his client: who could
| ater make another application stating the precise anount
due and praying for additional reliefs.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 7 of 12

After remand the 13th March, 1946, the | earned Subordinate
Judge restored the execution case in respect of a sum of
Rs. 92,000 only and naintained the order of dismssal in
ot her respects. He held that the decree-hol der was grossly
negligent on the 5th and the 10th March, 1945, and that due
to his -negligence the execution case was dismssed in
default that even if his pleader had been informed of the
order rejecting the application for adjournnent he could not
have taken any steps to prevent the disnissal of the execu-
tion; that the execution being now barred by Iimtation the
j udgrent -debtors should not be deprived of the valuable
rights acquired by thembut at the same tinme they shoul d not
be allowed to retain the advantage of an acknow edgrment of a
debt of Rs, 92,000 rmade by the decree-hol der

Bot h the decree-holder and the judgnent-debtors wer e
di ssatisfied with this order.. The decree-holder preferred
an appeal to the High Court and also filed an application
under section 115, Civil Procedure
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Code. Thej udgrment - debtors filed cross objections in the
appeal and also preferred an alternative application in
revi sion.

The appeal, the cross-objections and the tw revision
"applications were disposed of together by the H gh Court by
its judgrment dated 17th February, 1947. The or der
di smissing the execution in default was set aside and the
case was restored termns. The _decreehol der was held
disentitled to interest the decretal anmount from 10th
March, 1945, to the date of final ascertainnment of the
amount of such interest by the executing ~court and was
ordered to pay to the judgnent-debtors a consol idated sum of
Rs. 20,000 by way of conpensatory costs. He was to pay this
amount to the judgnment-debtora within two weeks of the
arrival of the records in the executing court or have it
certified in the execution. In'default the appeal was to
stand dism ssed with costs and the cross-objections  decreed
with costs.

An application for |eave to appeal to H's Mjesty i'n Counci
against this order was nade by the judgnent-debtors and
leave was granted to them 30th My, 1947. The ~decree-
hol der also applied for |leave and he was granted |eave
27th June, 1946. Both the appeals were consolidated by an
order of the court dated 4th Decenber, 1947, and thereafter
the appeals were transferred to this court.

On behal f of the decree-holder it was contended that the
Hi gh Court was wong in allowi ng the judgment-debtors Rs.
20,000 by way of compensation for costs, and that having
regard to the terns of the conprom se decree (it had no
jurisdiction to deprive the decree-holder of the interest
allowed to himby the decree, and that it had neither / power
nor jurisdiction under section 115, Civil Procedure Code, to
set aside the order dated 25th April, 1945, passed by M.

Chakravarti, Subordinate Judge, under section 151 of the
said Code and that the interlocutory remand order of the
H gh Court being wthout jurisdiction., all subsequent

proceedi ngs taken thereafter were null and void.

147

The earned counsel for the judgnment-debtors not only
supported the judgnent of the High Court to the extent it
went in their favour but contended that the H gh Court
shoul d have refused to restore the execution altogether and
that the assunption made by it that the decree-holder’s
pl eader could do sonething to prevent the dism ssal of the
case or could present sone sort of statenment to the court
was whol ly unwarranted and unjustifiable. It was urged that
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it ought to have been held that the decree-hol der was guilty
of gross negligence and he was hinself responsible for the
di smissal of the case, and that it was not necessary to
formally call the case after the rejection of the petition
for adjournnent and that a valuable right having accrued to
the judgnent-debtors by efflux of time, they should not have
been deprived of it in the exercise of the inherent powers
of the court.

It is unnecessary to consider all the points taken in these

appeal s because, in our opinions the point canvassed
behal f of the decree-holder that the order of remand was
without jurisdiction and that all the proceedings taken

subsequent to the order of the executing court reviving the
execution were void, has force. The sole ground whi ch the
Subordi nate Judge had ordered restoration of the execution
was that he had hinmself nade a sad mistake in disnmissing it
at the same tinme that he ~dismissed the adj our nnent
application wthout informng the decree-holder’s counse
that the request ~for adjournment had been refused and
wi t hout  calling upon himto state what he wanted done in the
matter in-those circunstances. As the Subordi nate Judge was
correcting his own error inthe exercise of his inherent
powers, it was not necessary for himto investigate into the
correctness of the wvarious allegations and counter -
al l egations nmde by the parties. He was the best judge of
the procedure that was usually adopted i'n hi's court in such
cases and there is no reason whatsoever for the supposition
that when the Subordinate Judge said that he had not given
any opportunity to

148

the decree-holder’s pleader to take any steps in. execution
of the decree after the dismissal of the adjournnent
application he was not right.It could not be seriously
suggested that such an opportunity was given to the | decree-
hol der, the dism ssal order of the execution having been
made at the same nonent of time as the order dismssing the
application for adjournnent It is quite clear that the
interest of justice demanded that the decree- hol der’ s
pl eader should have been informed that his request for
adj our nnent had been refused, and further given opportunity
to state what he wanted done in that situation. It was
whol Iy unnecessary in such circunmstances to specul ate what
the pl eader woul d have -done when faced with that situation
I The solid fact remains that he was not given that
opportunity and that being so, the order- dismissing the
execution was bad and was rightly corrected by the court
its own initiative in the exercise of its inherent powers.
The point for determ nation then is whether such an order
could be set aside by the Hi gh Court either in the exercise

of its appellate or revisional powers. It is plain that the
H gh Court bad no jurisdictionin the exercise of its
appel late jurisdiction to reverse this decision. In the

remand order itself it was held that it was difficult to say
that the order by itself ambunted to a final determ nation
of any question relating to execution, discharge or
sati sfaction of a decree and that being so, it did not fal
within the anbit of section 47 CGvil Procedure Code. W are
in entire agreenent with this observation. The proceedings
that conmmenced wth the decree-holder’s -application for
restoration of the execution and term nated with the order
of revival can in no sense be said to relate to the
determ nation of - any question concerning the ,execution
di scharge or satisfaction of the decree. Such proceedings
are in their nature collateral to the execution and are
i ndependent of it.
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It was not contended and could not he seriously urged t hat
an order under section 151 sinpliciter is

149
appeal abl e. Under the Code of Civil Procedure certain
specific orders nentioned in section 104 and Order XLIII
rule 1, only are appeal able and no appeal lies from any

ot her orders. (Vide section 105, Civil Procedure Code). An
order made under action 151 is not included in the category
of appeal abl e orders.

In support of his contention that an order nade under
section 151 may in certain circunstances be appeal able, M.
Dapht ary pl aced reliance two single Judge judgnents of the
Madras High Court and a Bench decision of Qudh. [Vide
Akshia Pillai v. CGovindarajulu Chetty(1l); Govinda Padayach

v. Velu Mirugiah Chettiar(2); Noor Mhammad v. Sulaiman
Khan(1)]. In all these cases execution sale had been set
aside by the court in exercise of inherent powers and it was
held that such orders were appeal able. The ratio of the
decision i'n the first Madras case is by no neans very clear
and the " reasoning is sonewhat dubious. |In the other two
cases the orders were hel d appeal abl e the ground that they
fell wthin the ambit of section 47, Cvil Procedure Code,
read with section 151. It is unnecessary to examne the
correctness of these decisions as they have no bearing the
point before us,’ 'there being no anal ogy between an order
setting aside an execution sale and an order setting aside
the dismssal of an application. The High Court was thus
right in upholding the prelimnary objection that no appea

lay from the order of the Subordinate Judge dated 25th
April, 1945.

We now proceed to consider whether a revision was conpetent
against the order of the 25th April, 1945, when no appea

| ay. It seens to us that in this matter really the High
Court entertained an appeal in’ the guise of a revision
The revisional’ jurisdiction of the Hgh Court is set out in

the 115th section of the Code of Cvil Procedure in these
terms: -

(1) AI.R 31924 Mad. 778. (3) A l.R 1943 Qudh 35.

(2) AIl.R 1933 Mad. 399

20

150

"The High Court may call for the record of any case which
has been deci ded by any court subordinate to such H gh Court
and in which appeallies thereto, and if such subordinate
court appears:

(a) to have exercised a jurisdiction not vested in it by
| aw, or

(b) to have failed to exercise a jurisdiction so vested, or
(e) to have acted in the exercise of its jurisdiction
illegally or with nmaterial irregularity, the H gh Court nay
make 'such order in the case as it thinks fit.,,

A large nunber of cases have been collected in the
fourth edition of Chitaley & Rao’s Code of Civil Procedure
(Vol . ), which only serve to show that the Hi gh Courts
have not always appreciated the limts of the jurisdiction
conferred by this section. |n Mhunt Bhagwan Ranmanuj Das v.
Khetter Moni Dassi (1), the H gh Court of Calcutta expressed
the opinion that sub-clause (c.) of section 115, Civil Pro-
cedure Code, was intended to authorize the Hgh Courts to
interfere. and correct gross and palpable errors of
subordinate courts, so as to prevent grave injustice in non-
appeal abl e cases. Thi s deci sion was, however, dissented
from by the sane High Court in Enat Mndul v. Baloram
Dey(2), but was cited with approval by Lort-Wllianms J., in
Gul abohand Bangur v. Kabiruddin Ahned(1). In t hese
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circunstances it is worthwhile recalling again to mind the
decisions ,of the Privy Council this subject and the

l[imts stated therein for the exercise of jurisdiction
conferred by this section the Hi gh Courts.

As long ago as 1894, in Hajah Amir Has8an Khan'v. Sheo
Baksh Singh(1l), the Privy Council nade the fol l owi ng

observati ons section 622 of the former Code of Cvi
Procedure, which was replaced by section 115 of the Code of
1908:- -"The question then is, did the Judges of the | ower

courts in this case, in the exercise of their

(1) (1897) I CWN. 617. (3) (1931) I.L.R 58 cal. III

(a) (1899) C WN581. (4) (1883-84) L.R xi I.A 237.
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jurisdiction, act illegally or with material irregularity.
It appears that they had perfect jurisdiction to decide the
case, and even if ~“they decided wongly, they did not
exercise their jurisdiction dllegally or wth materia
irregularity.”

In 1917 agai n in Bal akrishna Udayar v. Vasudeva Aiyar(1),
t he- Boar d observed: -

"It wi [ be observed that the  section applies to
jurisdiction alone, the irregular exercise or nonexercise of
it, or the illegal assunmption of it. The section is not

directed against conclusions of law or fact in which the
guestion of jurisdiction is not involved."

In 1949 -in Venkatagiri Ayyangar v. Hindu Rel i gi ous
Endownent s Board, Madras(1l), the Privy -Council again
exam ned the scope of section 115 and observed that they
could see no justification for the view that the section was
intended to authorize the Hgh Court to interfere and
correct gross and pal pable errors - of subordinate courts so
as to prevent grave injustice in non-appeal able cases and
that it would be difficult to formulate any standard by
which the degree of err-or of subordinate courts could be
measured. It was said-

" Section 115 applies only to casesin which no appeal |Iies,
and, where the legislature has provided no right of ' appeal
the manifest intention is that the order of the trial Court,
right or wong, shall be final. The section enpowers the
Hi gh Court to satisfy itself three matters, (a) that the
order of -the subordinate court is within its jurisdiction
(b) that the case is one in which the —court ought to
exercise jurisdiction; and (c) t hat in exerci si ng
jurisdiction the court has not acted illegally, that is, ~in
breach of some provision of law, or with materia
irregularity, that is, by conmitting sone error of procedure
in the course of the trial which is material in that it nmay
have affected the ultimate decision. |If the High Court is
sati sfied those three matters,, it has no

(1) (1917) L.R 44 1,A 26i

(2) (1949) L.R 76 |.A 67.

power to interfere because it differs, however profoundly,
fromthe concl usions of the subordinate court guestions of
fact or law "

Later in the same year in Joy Chand Lal Babu v. Kanal aksha
Choudhury(1), their Lordships had again adverted to this
matter and reiterated what they had said in their earlier
deci sion. They pointed out-

"There have been a very |arge nunmber of decisions of Indian
Hi gh Courts section 115 to many of which their Lordships
have been referred. Sone of such decisions pronpt the
observation that High Courts have not always appreciated
that although error in a decision of a subordinate court
does not by itself involve that the subordinate court has
acted illegally or wth material irregularity so as to
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justify interference in revision under sub-section (c),
nevertheless, if the erroneous decision results in the sub-
ordinate court exercising a jurisdiction not vested in it by
law, or failing to exercise a jurisdiction so, vested, a
case for revision arises under subsection (a) or subsection
(b) and sub-section (c) can be ignored.™

Ref erence may al so be made to the observations of Bose J. in
his order of reference in Narayan Sonaji v. Sheshrao
Vithoba(2) wherein it was said that the words "illegally"
and "material irregularity”" do not cover either errors of
fact or law. They do not refer to the decision arrived at
but to the manner in which it 1is reached. The errors
contenplated relate to material defects of procedure and not
to errors of either law or fact after the fornmalities which
the | aw prescribes have been conplied wth.

We are therefore of the opinion that in reversing the order
of the executing court dated the 25th April, 1945, reviving
the execution, ~the H gh Court exercised jurisdiction not
conferred it by section 116 of the Code. It is plain that
the order of the Subordinate Judge dated the 25th April
1945, was_ one that he had jurisdiction to nmke, that in
making that order he neither acted in excess, of his
jurisdiction

(1) (1949 T .R. 76 J. A 131.

(2) A I.R 1948 Nag. 258.
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nor did he assunme jurisdiction which he did not possess. It
could not be said that in the exercise of it he acted wth
material irregularity or committed any breach of t he
procedure laid down. for reaching the result. Al that

happened was that he felt that be had coomitted an error, in
di smissing the main execution while hewas merely " dealing
with an adjournment application. It cannot be said that his
onmission in not taking into consideration what the | decree-
hol der’s pleader would have done had he been given the
opportunity to nmke his subm ssion amunts to materia

irregularity in the exercise (of jurisdiction, Thi s
specul ation was hardly relevant in the view of the 'case that
he took. The Judge had jurisdiction to correct his own

error wthout entering into 'a discussion of the ~grounds
taken by the decree-holder or the objections raised by the
judgnent-debtors. W are satisfied therefore that the Hi gh
Court acted in excess of its jurisdiction when it
entertained an application in revision agai nst the order ~ of
the Subordi nate Judge dated the 25th April, 1945, and set it
aside in exercise of that jurisdiction and remanded t he case
for further enquiry.

The result therefore is that Appeal No. 12 of 1951 is
allowed, as the interlocutory remand order of the Hi gh Court
was one without jurisdiction and that being soO, t he
subsequent proceedi ngs taken in consequence of it, viz., the
order of the Subordinate Judge restoring the application for
execution to the extent of Rs. 92,000, and the further order
of the Hi gh Court appeal restoring the execution case
terms, are null and void and have to be set aside and the
order of the executing court dated the 25th April, 1945,
restored. We order accordingly. Appeal No. 13 of 1951 is
di sm ssed

In the peculiar circunmstances of this case we direct
that the parties be left to bear their own costs throughout,
that is, those incurred by themin the High Court in the
proceedings which termnated with the remand order, the
costs incurred in the subordinate court after the remand
order, and the costs there after
154
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n
t hese appeal s.

C. A No. 13: Sukumar Ghose.

incurred in the High Court and those incurred in this court

Appeal No. 12 all owed.

Appeal No. 13 dismi ssed.

| Agent for the appellant in C A No. 12 and respondent in
C.A No. 12: P. K Chatterjee.

Agent for the respondents in C. A No. 12 and appellants in




