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Unlawful Activities (Prevention) Act 1967—Sections 3 (1) and 4—
Constitutionality of -- Nature of determination under-- Association declared
unlawful by the Central Govermment by notification— Confirmed by

C Tribunal Materials before the Tribunal based on records and not personal -
knowledge of officers deposing before Tribunal—Sources of information
not disclosed either to association or to Tribunal—Whether Act requires
objective “determination by Central Government—Whether proceedings
before Tribunal judicial in character—Nature of materials required for
determination by Trubunal—Held objective determination by the Central

D  Government requisite for declaring an association unlawful Proceedings

. before Tribunal, held of an adjudicatory nature, distinguishing it from

opinion of Advisory Board under preventive detention law—Tribunal
cannot addicate - its ﬁmctton to the Central Government—Materials on
" which aajudxcatton to be made must be in consonace with' materials Jor
Judicial determmatxon——TrtbunaI can devise procedure to examine the

E materials and decide on non-dtsclosure—On this construction Act, held,
_ constitutional—Tribunal havmg merely acted on the version of the Central
Government, order in instant case, held unsustainable.
Constitution of India. Article 19 (1) (C)—Judicial Review.
g ‘ A

‘Unlawful Activities (Prevention) Act 1967—Section 4—Natural
Justice— Confidentiality and non-disclosure of materials in public
interest—Disclosure of materials relied upon by Central Government, held,

- subject to requirement of public interest and ordinary rules of evidence—

. - Confidentiality does not extend to Tribunal—Tribunal not to merely accept

G the opinion of the Central Government—Tribunal may devise suitable
procedure to itself examine the materials—Such course would satisfy the
minimum requirement of natural justice words and phrases—
“Adjudicating” and “decide”—Meaning of held, have a legal connotation
in an inquiry by Tribunal constituted by sitting judge of High Court—They
are the essential attributes of a judicial decision—Unlawful Activities

H (Prevention) Act 1967, Section 4.
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By notification dated December 10, 1992, the Government of India
declared the-appellant-association to be an unlawful association within-
the meaning. of the Unlawful Activities (Prevention).Act 1967. Citing
two instances, :the notification stated that leaders of .the “appellant-
associdtion had disclaimed and questioned: the sovereignty and integrity
of India. The notification was referred to the Tribunal constituted
under the Act to adjudicate whether or not there was sufficient cause
for: declaring the assoclatlon unlawful: The Tribunal confirmed the
notification. . : - '}

. + . . ] . T T - o . ) .

. The material before the Tribunal comprised a-resume prepared :.on

the basis of intelligence reports, and the affidavits of two_officers.on

behalf of the Central Government, both of whom spoke -only on the

basis of records and not personal knowledge, afﬁdavnts in rebuttal on

behalf of the association; and the cross-examination of the deponents of
the affidavits.

The association appealed from the order of the Tribunal, and also
challenged the constitutionality of the Act and the Rules made
thereunder in a writ petition. . o o ,

It was contended for the appellant-association that none of the
grounds on which the notification was based,. éven if proved, would
constitute unlawful activity to render it an unlawful association under
the.Act. It was further contended that the material produced by the
Central Government was, at best, hearsay and even that without
dlsclosmg the source, dlsabhng the ‘association from effectlvely
rebutting it. On the question of constltutlonahty, it was contendéd that
the inquiry contemplated under the Act was judicial in nature, which
must be in the form of an adjudication of a lis giving.a. reasonable
opportunity to the association to rebut the correctness of the allegations
against it. If the provisions were not so construed, it was urged,.they
would suffer the vice of unconstitutionality.

For the Central Government it was contended that the Act is in the
nature of a preventive detention law, and that the opinion under the

Act can be formed not only on the basis of legal evidence but also other G

materials including intelligence reports from undisclosed sources. It
was urged that the’ requlrement of natural justice is satlsﬁed by mere
disclosure of the information without disclosing the source of the
1nformatlon

Allowmg the petition and appeal this Court
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A HELD : (1) The determination by the Central Government of the

question whether any association is, or has become, an unlawful

- association to justify a declaration under Section 3, must be based on

objective decision. It is only on the conciusion so reached in an

objective determination that'a declaration can be made by the Central
Government [332 B]

?) The inquiry before the Tribunal constituted under the Act is in
the nature of the a judicial proceeding. It is in the nature of an
adjudication of a lis between two parties. In Section 4, the words
“adjudicating” aiid “detide” have a legal connotation in an inquiry by
a Tribunal constituted by a sitting judge of a High Court. The Tribunal
is required te ‘decide’ after notice to show ‘cause by the process of
adjudicating "the points in controversy. These are the essential
attributes of a judicial decision. {333 C, 334 D]

Words a_nd Phrases, Permanent Edition, Volume 2 and Shorter
Oxford English Dictionary on Historical Principlés (3rd edn.), referred to.

(3) The penal consequences support the view that the inquiry
contemplated by the Tribunal under Section 4 of the Act is judicial in
character since the adjudication made by the Trlbunal is visited with
drastlc consequences. [334 B] :

(4) The test of factual existence of grounds amenable to objective
determmatlon for ad]udgmg the reasonableness of restrictions placed
on the rlght conferred by Article 19 (1) (c) to form associations is in the
scheme of the Act. [336 G]

State of Madras v. V. G. Row, [1952] SCR 597, followed.

“(5) The nature of the inquiry preceding the order made by the
Tribunal under Section 4, and its binding effect, give to it the
characterlstlc of 2 ]udlClal determination distinguishing it from the
oplmon of the Advmory Board under the preventive detention laws.
G The requiremernt of speclfymg the grounds, the disclosure of the facts

on which they are based, the adjudication of the existence of suffi cient
cause for declarmg the association to be unlawful after considering the
cause, if any, shown by the _assoclatlon are all consistent only with an
objective determination of the points raised in controversy in a judicial
scrutiny conducted by a Tribunal constituted by a sitting High Court
H judge. It distinguishes the scheme under this Act from the requirement
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under the preventive detention laws to justify the anticipatory action of
preventive detention based on suspicion reached by a process. of
subjectlve satlsfactlon [334 C 337 B to D]

(6) Subject to the requlrement of publlc mterest, which must
always outweigh every other lesser interest, including-the interest of the
association and.-its members; the ordinary. rules of, evidence and
requirement of natural justice must be followed by the Trlbunal
Subject as aforesaid, all information and evndence relied on by the
Central. Government has to be dlsclosed to the assocnatlon to enable lt
to show cause agamst the same. [337H F] ' b

(7) Unlawful activities of “an ‘asSOelation may 'quite often be
clandestine, and the source of the evidence of the unlawful activities.
may require continued confidentiality in the public interest. The non-
disclosure of sensitive information and evidence to the association and
its office bearers, whenever justified in pubhc mterest, does not imply
its non-disclostire to the tribunal as well. The Tribunal may, therefore,

"~ devise a suitable procedure whereby it can itself examine and test the

credibility of the material before it decides to accept it for determining-
the existence of sufficient cause for declaring the association uniawful.
The materials need not be confined to legal évidence in the strict sense. .
Such a course would satisfy the minimum requirement of natural
justice tailored to suit the circumstances of each case, while protecting.
the rights. of the association and its member, without jeopardising the.
public interest. This would-also ensure that the process of adjudication-
is not denuded of its content and the decision ultimately.rendered by.
the Tribunal is reached by it on all points in controversy after
adjudication and not by mere acceptance of the opinion already formed
by the Central Government. (338 E, F, H, 339 A, B)

' John J. Morrissey and G..Donald Booher v. Lou B. Brewer 33 L'Ed 2d
484 and Paul Van Birzon v. Edward S. ng, 469 'F 2d 1241 [1972]

referred to.

(8) Judicial scrutiny implies a fair procedure' to prevent the
vitiating element of arbitrariness. What is fair procedure in a glven
case,.would depend on the materlals constituting the factual foundatlon
of the notification and ‘the manner in which the Trlbunal can, assess its
true worth This has to be determined by thé Tribunal keepmg in view
the nature of its scrutiny, the minimum requlrement of natural justice,
the fact that the materials in such matters are not confined:to Tegal
evidence in the stnct sense, and that the scrutiny is not a criminal trial.

(341 C, D]

e
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A '(9) On the above.construction, Section 3 (1) and 4 of the Act are
declared to be; constltutlonal {341 H] ‘

(10} In the instant case, no person has. deposed from personal
knowledge whose veracity could be: tested by cross-examination.
Assuining that it was not-in public interest to: disclose the identity of

B - those persons or to produce them for cross-examination, some method
should: have-been: adopted by the Tribunal to test the credibility of the
version. The Tribunal has merely proceeded to accept the version of the
Central Government without taking care to know even itself the source
from which it came or to assess ihe credibility ‘of the version and
whether-it is sufficient to-inspire confidence justifying its acceptance in

C preference to the sworn.denial.of the witnesses examined by the other
side. The order of the tribunal cannot, therefore, be sustained.
. . [342 E, G, H]
. CIVIL APPELLATE JURISDICTION: . Civil Appeal No 3960 of
D 1994. _ .

"“From the. Judgment and Order dated 11.4.94 of the Unlawful Activities
(Preventlon) Trlbunal New Dethi.

D. P Gupta Sol1c1tor General Soh J. Sorabjee, P P Malhotra, V. M

E Tarkunde, Raju-Ramachandran,  Ejaz Magbool, Braj Kishore, (Ms. A.

Subhashini).*Shakeel Ahmed, P. Parmeshwaran, A¢ Subba Rao, M. Rama
Jois, A. K. Goel, S. R. Bhat for the appearing patties.

The Judgment of the Court was delivered by.

F J.S.VERMA, I. The above appeal by special leave is against the order
' dated 11.4.1994 passed under Section 4 of the Unlawful Activities
(Prevention) Act,- 1967 (hereinafter referred to as “the Act”) by, the one
- member Tribunal comprising of B. M. Lal, J., a judge of the Allahabad
ngh Court constituted' under Section -5 of the Act, confirming the
declaration made by the ‘Central Government in the notification dated
G 10. 12.1992 issued under sub- section (1) of Section 3 of‘the Act that-Jamaat-
E-Islami-Hind is:an “unlawful association” as- ‘défined in the said Act. The
above :writ petition has been. ‘filed in addition to the: saxd appeal, in the
altematwe, for a.declaration that- the provisions of the said Act and. the
Rules framed: thereunder are unconstitutional and ultra vires some of the

H fundamental rights guaranteed in the Constitution of India.
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The Broad submrss1on of Shr1 Soh J. Sorab_]ee on behalf of the said
assocratlon is, that in the. event a constructron 1s made of the provisions of
" the said Act and” Rules framed thereunder which givé a reasonable
- opportunity to the assocxatron to show cause why it should not be declared
unlawful these prov1srons would be saved from the v1ce of
provnslons lS made ‘only if ‘such a constructlon cannot be made. It is,
theréfore, appropriate that the proper constructlon of thése provisions be
first made to enable consideration of the dontetion in the true perspective.

‘The material facts ate these : The said association, namely, Jamaat- E -
Islami Hind, estabhshed in- April 1948, is an All India organisation
professmg a polltlcal secular and spiritual credentials with belief in-the
oneness of God and universal brotherhood. Its activities are said to be for
promoting this objectlve A notification dated 10.12. 1992 pubhshed in the

official Gazette the same day was issued by the: Govemment of India.in the
Ministry of Home Aﬁ'alrs as under —

»»»»»

MINISTRY OF HOME AFFAIRS
NOTIFICATION
New Delhi, the’ IOth December 1992

SO 898 (E). Whereas Shn Slra_]ul “Hasan Am1r ‘of “the

Jamaat- e- Islami Hind .(hereinafter referred to us JEIH)

‘declared in a meeting at-Delhi held on the 27th May; 1990
- that the separation of Kashmir from India was | inevitable;

‘And whereas Shn Abdul Azrz, Naib Amir of JEIH
addressmg a meetmg at Malerkotla on the 1st August, 1991
Aobserved that the Government of Indla should hold Plebiscite
‘on’ Kashmn

And whereas JEIH has been disclaiming and questioning the
soverelgnty and temtorlal mtegnty of India’;

And whereas for all or any of the grounds set out:in the
preceding Paragraphs, as also on the basis of other facts and
tnaterials in’ its possession which the Central Government
considers to be agamst the public intérest to disclose, the
Central Government is of the oOpinion that the JEIH is an
unlawful association :
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Now, therefore, in exercise of the Powers conferred by Sub-
section (1) ‘of section 3 of the Unlawful Activities
(Prevermon) Act 1967 (37 of 1967), the Central Govemment
hereby declares the' ‘Jamaat- e- Islaml Hind’ to be an
vunlawful assocratron and directs, in exerclse of the powers
_conferred by the proviso to sub—secnon 3) ‘of that section,

that this notrﬁcatron shall, subject to any order ‘that T may be
made under section 4 of the said Act, have effect from the
date publlcatlon in the Official Gazette

[No. 11/14034/2(i)/92-1S (DV)]
- T.N. SRIVASTAVA, Jt. Secy.”

‘In accordance with the proviso to sub-section (3) of Section 3 of the
Act, the notification was brought into effect from the date of its publication
in the official Gazette. However ‘the act of brmgmg into effect the
notification from the date of 1ts publication in the Official Gazette was
struck down by the court. .and s0. ulc notification became effective from the
date of its confirmation by ‘the Tribunal. The Central Government referred
the notification to the Trrbunal for the purpose of adjudlcatmg whether or
not there is sufficient cause for declarmg the association unlawful, in
accordance with sub—sectron (1) of Sectlon 4 of the Act. The Tribunal has
decided that there is sufﬂcrent cause for declarmg the association to be
unlawful and, therefore, it has confirmed ‘the said notification. In the
inquiry before the Tribunal, the only material produced :by the Central
‘Government was a resume prépared on the basis of some intelligence
reports and the afﬁdavrts of T. N. Srivastava, Joint Secretary in the Ministry
of Horrgxe Affarrs and N. C. Padhr, Joint Dlrector L. B., both of whom spoke
only on’ thé basis of the records and nét from personal knowledge In
rebuttal afﬁdavrts were ﬁled on behalf of the assocratlon of ‘persons whose
acts, it was alleged constituted the grounds for’ issue of the notification
under Section 3(1) of the Act. The deponents of the afﬁdavrts were also
cross-exammed This constitutes. the entire materxal on whrch the trlbunal
rendered ‘its decision on the questlon of exrstence of sufﬁcrent cause for
declaring the association unlawful. The matter has, therefore to be decided
on this material alone.. .

Briefly stated, the submission of Shri Soli J. Sorabjee leamed counsel
for the - appellant-assocratlon is that none of the grounds on which the
notification is based, even assummggthem to be proved, constitutes

“unlawful act1V1ty” as defined in Section 2(t) of the Act to render the

W
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appellant an unlawful association within.the meaning of Section 2(g) of the
Act. Learned counsel also submitted that the only material produced at the
inquiry  does not constitute legal evidence for the purpose inasmuch as it is ,
at best, here say and that too w1thout disclosing the source from which it
emanates to give an opportumty to the appellant to effectlvely rebut the
same. The further submission is.that in rebuttal there is legal evidence in the
form of swomn testlmony of the persons.to.whom the alleged activities are
attributed. Shri Sorabjee contended that the inquiry contemplated by the
Tribunal under. the Act.is:judicial-in-nature, “which-must-be in'the form of
adjudication of a lis giving a reasonable opportunity to the association to
rebut the correctness of allegations:against it, and negative the & Same. It was
urged by Shri ‘Sorabjee-that-in ‘the absence ‘of the provisions being so
construed they would suffer from the vice of: unconstitutionality. The writ
petmon has been filed to.project the altematlve argument.

The learned Solicitor general, on the other hand contended that. this
enactmerit is, in substance, in the nature of a preventwe detention law and
the trlbunal constituted under the Act is like an Advxsory Board under the
preventive detention law required to examine only the eXIStence of material
sufficient to sustain formation of -the-opinion of the kind- réquired for
preventive detention. Learned Solicitor General submitted that such opinion
can be formed not only on.the basis of legal evidence but also other
materials including intelligence reports received. from- undlsclosed sources.
According to the learned Solicitor General, the . requirement of natural-
justice in such a situation is satisfied by mere disclosure of. the information
without disclosing the source of the information. This submission ‘of the
learned Solicitor. general is in -addition to the claim of privilege.based on
public interest available under the general law.

The Centfal Government's right to claim privilege against disclosure of
certain information, in public interest, in the manner prescribed by law, is
not -in controversy.- Confidentiality of -matters in respect of which ‘the
Central Government's claimof privilege is uphéld by the-Tribunal is not
questioned. The question is' only of ‘the material in respect of .which no
such privilege is claimed in the manner prescribed or of whlch the clalm of
pnwlege is not upheld by.the' Tnbunal

lt is in this ‘background, the .debate regarding ‘the kind -of ‘material
required for examining the sufficiency of: cause for- declaring the
association unlawful in the inquiry held by the Tribunal, has -to' be
examined. We would now éxamine-the provisions of the Act and the Rules
framed thereunder. The relevant provisions-of the :Act and the Rules are as
under — .
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The Unlawful Activities (Prevention) Act, 1967

Definitions— In this Act, unless the context otherwise requires,
“Association” means any combination or body of individuals;

“Cession of a part of the territory of India” includes admission of
the claim of any foreign-country to any such part ;

“Prescribed” means prescribed by rules made under this Act;

“Secession of a. part of the temtory of Indxa from the Umon
includes the assertlon of any claim to determine whether such part

"~ will remain a part of the territory of India;

“Tribunal” means the Tribunal constituted under Section 5;

“Unlawful -activity”, in relation to an individual or association,
means any action taken by such individual or association (whether

""_l“, rcmm!t‘tm o an act or bv words ‘either spoken or wntten, or by

@

(i)

(®)
®

" (i)

s1gns or by v181ble representation or othérwise)

Which is intended, or supports any claim, to bring about, on any
ground whatsoever, the-cession of a part of the territory of India or
the'secession of a‘part of the territory of India from the Union, or
which incites any mdnvxdual or group of individuals to bring about
~such cession or secession'; : :

thch dlsclalms questions, dlsrupts or is intended to disrupt the
sovereignty and territorial integrity of India :

“Unlawful association” means any association -

Which has for its object any unlawful activity, or which -

encourages or aids-persons to undertake any unlawful activity, or
of which -the-members-undertake such activity ; or

Whlch has for its object any actmty which is pumshable under
Section 153-A or Section 153B of Indian Penal Code, 1860 (45 of

- 1860) , or which.encourages or aids persons to undertake any such

activity, or of which the members undertake any such activity:

" Provided that nothing contained in sub-clause (ii) shall apply
to the State of Jammu and Kashmir.

XXX ' XXX ' ’ . XXX
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CHAPTER I

.
LY

UNLAWFUL ASSOCIATIONS

*+  Declaration ;of':.an association as .unlawful (1) if the Central
Government is of opinion that any association is or has become, an"
“unlawful -association, it may,- by notification 'in the Official

Gazette, declare such assocnatlon to be unlawful

. "r'

“Every: such motification shall speclfy the grounds oh which it is
- issued and-such other particulars as the Central Government may

consider necessary :

Provided that nothing in this sub-section shall require the Central
Government to disclose any fact which it considers to be against
the public interest to disclose.\

'No such notlﬁcatlon shall have effect until the’ Tribunal has, by an

order made under Section 4, conﬁrmed the 'declaratlon made
therein and the order is pubhshed in the Official Gazette

Prov,ided that if the Central Government is of opinion that

circumstances exist which render it 'riece'ssary.for that Government~

to declare an association to be unlawful with immediate effect, it
may, for reasons to be stated in writing, direct that the notification
shall, subject to any order that may be made under Section 4, have
effect from the date of its publlcatlon in the Official Gazette

XXX ' XXX ’ XXX

Reference to Tribunal (1) where _any association has been declared
unlawful bya notrﬁcatlon issued under sub-section (1) of Section

3, the Central Govemment shall, within thirtydays from the date

of the publlcatlon of the notification under the said sub-section,
refer the notification to the Tribunal for the purpose of

- adjudicating whether or not there is sufficient cause for,declaring

the association unlawful.

On receipt of ateference under :sub-section (1) the Tribunal shail
call upon the association affected by notice in writing to show
cause, within thirty days from the date of the service of such
notice, why the association should not 'be declared unlawful.

E

H
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After considering the cause, if any shown by the association or the
office-bearers or. members thereof, the Tribunal shall hold an
inquiry in the manner:specified in ‘Section-9 and after calling for
such. further -information .as it may consider necessary from the
Central Government or from any office-bearer or. member 6f the
association, -it shall.decide whether or not there ‘is sufficient cause
for declaring® the "association to be unlawful and make, as
expeditiously .as:zpossible:and in any case within a period of six
months from the date of the .issue of the notification under sub-
section (1) -of Section 3, such order as it may deem- fit either
confirming-the declaration-made-in the notification or cancelling
the same. :

The -order of the Tribunal made under -sub-section.(3). shall be
publishedzin'the-Ofﬁcial Gazette. :

Tribunal—{(1) The Central Government-may, by notification in the
Official.Gazette; constitute,.as-and when necessary, a tribunal to be
known as- the. “Unlawful Activities (Prevention) Tribunal”
consisting. of .one. person, .to be .appointed by the Central
Government : ) -

Provided that no person shall be so appomted unless he is a Judge

of a High Court;
XXX XXX - XXX

Subject to the Provisions of Sections ‘9, the Tribunal shall have
power to regulate its own procedure in all-matters arising out of
the discharge of its functions including the place or places  at
which it will hold its s1ttmgs

The -Tribunal.shall , for the purpose of making an. inquiry under
this Act;-have the same. powers as are vested. in a civil.court under
the Codeé:of Civil-Procedure,.1908 (5 of 1908). whlle trying.a suit,
in respect of the following: ‘matters, namely : —

the. summoning, and:enforcing the attendance of any witness and
examining himon oath;

the discovery' and production- of any document or other material

- object producible as evidence;

the reception of evidence. of affidavits ;
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the requisitioning of any public record from any court or office;’
the issuing of any commission for the:c’xam"ination‘ of Witnesses.

Any proceedmg before the Tribunal shall be deémed. to, be a

, judicial proceeding within the meanmg ‘of Section 193 and 228 of
~ the Indian ‘Penal Code (45 of 1860) and the tribunal shall be

- deemed- to be a civil court for the purposes of Section’ 195 and

@

3)

| XXX : XXX N XXX

Chapter XXXV of the Code of Criniinal Procedure 1898 (5 of
1898)

Penod of operatlon and cancellation of notification.— (1) Subject
to the provisions of sub section (2), a notification issued under
Section 3 shall, if the declaration made therein i is conﬁrmed by the
Tribunal by an order made under Section 4, remain in force for a’
perlod of two years from the date on whxch the notlﬁcatxon
becomes effective. :

Notwrthstandmg anythmg contamed in sub-sectlon (1), the Central
Govemment may, eithet on its own motion or on the application of
any person aggneved at any tlme cancel the notification issued-
under section 3, whether or not the declaratlon made therem has
been’ conﬁrmed by ‘the Trlbunal

- Power to prohlblt the use of funds of an unlawful association.........

Power to’ notlfy places for the purpose of an unlawful assocratron -

(1) Where an association has been declared unlawful by a
-notlﬁcatlon issued under section 3 which’ has becanie effectlve

under sub sectlon (3) of that Sectlon the Central Govemrnent rnay,

opinion is used for the' purpose’of such unlawful association.

Explariation. —For the purpose -of this sub:section; “Place”
includes:a house or building or part thereof or a tent or vessel.

¥

usmg ‘the artlcles save in accordance with the Writtén orders of the
District Maglstrate

XXX XXX XXX
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Any person aggrieved by a notlﬁcatxon issued in respect of place
under sub section (1) or by an order made under sub-section (3)or
sub-section (4) may, within thirty days from the date of the
notification or order, as the case may be, make an application to

- the Court of the District Judge within the local lumts of whose

jurisdiction such notified place is situate :—

for declaratlon that the place has not been used for the purpose of
the unlawful association ; or .

4

for setting aside the order made under sub-section (3) or sub-
section (4), - . -

and on receipt of the applications the Court of the District Judge
shall, after giving the parties an opportumty of being heard decide
the question.

Procedure to be followed in the dlsposal of applications under this
Act. Subject to any rules that may be made under this Act the
procedure to be followed by the tribunal in ho[dmg any inquiry
under sub-section (3) of Section 4 or by a court of a District Judge
in disposing of any appllcalon under sub-section (4) of Sectlon 7
or sub-section (8) of Section 8 shall, so far as may be, the
procedure laid down in the Code of Civil Procedure, 1908 (5 of
1908) , for the investigation of claims and the decision of the
Tribunal or the Court of the District Judge -as the case may be,
shall be final.

CHAPTER 1II.

'OFFENCES AND PENALTIES e

Penalty for being members of an unlawful association.— Whoever
is and continues to be a- member of an association declared
unlawful by a notification issued under Section 3 which has
become effective under sub-section (3) of that section or takes
part in meetings of any such unlawful association, or contributes
to, or receives or solicits any contnbunon for the purpose of ,any
such unlawful association, or in any'way assists the operations of

. any such unlawful association, shall, be punishable with

imprisonment for a term which may extend to two years, and shall-

also be liable to fine.
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Penalty for dealing with funds of an unlawful association.— If any

.. person on-whom .a prohibitory order has been served under sub-
- .section (1) of Section 7 -in -respect of any money, securities or

. credits*pays, delivers, transfers or otherwise deals in any manner
- whatsoever with the same in contravention-:of ‘the prohibitory

order, he shiall be pumshable with lmpnsoment for term which
may extend to three yéars, or. thh fine" or w1th both and
notw1thstandmg anything ' contained ' in’ ‘the code of Criminal
Procedure, 1898 (5 of '1898), the court trying such contravention
may also impose on the person convxcted an addltlonal fine to
recover from him the amount of the moneys or credit or the market

: _value of the securities in respect of which the prohibitory order has

12.

@

13.
(@)
- ®

@

been contravened or such part thereof as the court may deem fit.

Penalty for contravention of an order made, in respect of an
notified place.— (1) Whoever uses any .article in,contravention of
a prohibitory order in respect thereof made under sub-section (3)
of Section 8 shall be punishable, .with. imprisonment .for a térm
whlch may extend to one year, and shall also be liable to fine.

. l *
Whoever knowmgly and wilfully is in, or eﬁ'ects or: attempts to
effect entry into, a notified place in contravention of .an order

made under sub-section (4) of Section 8 shall be punishable with

imprisonment for a term which may extend to one year and shall
also be liable to fine. :

'?unis_htpent for unlawful activities— (1) Whoever

“takes part in or commits, or

advocates, abets, advises or incites the commission of, -

" arly unlawful activity, shall be punishable with imprisoriment for a-
“term which may ‘extend to seven years, and shall-also-be liable to-
- fine. SR : s

-Whoever, 'in any way, assists- any ‘unlawful activity of any

association, ‘declared’-unlawful- under Section 3, .after the
notification by which it has been so declared has become effective
under sub-section (3) of that section, shall be punishable with
imprisonment for a term which may extend 'to five years, or with

ﬁne, or with both.

G

H
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Nothing in this section shall apply to any treaty, agreement or
convention entered into between the Government of India and the
Government of any other country or to any negotiations. therefor
carried on by any person authorised in this ‘behalf by the
Government of Indxa

Offences to be cognizable. N otw1thstandmg anything contained in
the Code of Criminal Procedure 1898 (5 of 1898), an offence
punishable under this Act shall be cognizable.”

The Unlavifiil Activitiés (Prevéntion) Riles, 1968 -

* “2.

(a)

®)

(c)

@

(@

Definitions.—In these ruleés unleSs the context otherwise
require§;—

“the Act” means the Unlawful Activities (Preventlon) Act, 1967
(37 of 1967);

“séction” means a séction of the Act;

words and expressions -used in these rules but not defined, and
defined-in the A¢t, shall havé the meaning respectiVely assigned to
thém in‘the Act.-

Tribunal and Dis‘t‘rict Judge to follow rules of evidence:— (1) In
holding an-inquiry under sub-section (3) of Section 4 or disposing
of any application under sub-section (4) of Section 7 or sub-
section (8) of Section 8, the’ Tribunal or the District'Judge, as the
case-may be, shall, subject to the provisions of sub-rule (2),
follow, as far as practicable, the rules of evidence laid down in the
Indian Evidence Act, 1872 (1 of 1872).

Notwithstanding anything contaified in the Indian Evidence Act
1872 (1 of 1872), whieré ‘any-books of account or other documents
have been produced before the Tribunal or the Court of the District
Judge by the Central Government and such. books of account or
other documents- are-claimed by that Government to be of a
confidential ‘nature then, the Tribunal or the Court of the District
Judge, as the casé may be, shall not— .

make such books of account or other documents a part of the
records of proceédings before it ; or
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_ (b) allow inspection of; or grant a cc;py of, the whole of r any extract A
" from, such ‘books of account or other documients by or to any’
person “other théria partyto the proceedmgs ‘before it.—

XXX XXX . : XXX

5. Documerits: whlch should accompany a referénce’ to-the Tribunal. B
Every refererice ‘made to the ‘Tribunal .under sub-section (1) of
Section 4 shall be accompanied by—

(i) a copy of the notification-made sub-section (1) of Section-3, and -

(i) all the facts on which the .gro'un“dsv'z specified in'the said notification C
are based:-

Provided that nothing in this rule -shall require the Cer’it’fal"
Government 'to- disclose -any fact to the Tribunal which® that'
Government considers against the public interest to disclose.

XXX XXX~ ' XXX D

14. Power of Tribunal-or-District Judge tosit in:privateé=— Where:any-
request is thade: by the Cerntral Govermiment so to do, it shall be
lawful for the Tribunal or the District Judge, ds the ¢ase may be ,
to sit in private and to admit at such sittifig such persons whose
presencé is considered by the Tribunal or the District Judge, as the E
case may be, to be necessary for the proper detefmination’ of the
matter before it or him.”

Cla’u‘s‘e‘s.‘ (t)" and ‘(g) 'of ‘Section "2 contairi definitions: of- “unlawful
activity” and “unlawful-association” respectively. An “uanlawful activity”,
defined ifi- clause (f), migafis “any actioh taken” of the'kind specified therein F
and having the consequence mientiohed; Ih ‘other words, any actlon*taken by
such individual or association constitiiting an “unlawfiil activity” must Have
the. potential “specified 'in the " definition: [Determination of theése facts
constitutes the foundation>for declaring an association to be iinlawful under
sub -sectioni (1) of ‘Section’ 3 of ‘the Act.] Clause (g) vdeﬁnes ‘unlawful-
association” with reference to “unlawfiil activity” in-sub-clause (i) théreof, -
and in sub-clause (ii) the reference is to the offences puiishable undér
section 153-A or Sectioti 153-B of the Indian Pénal Code. In sub-clause (ii),
the objective determination is with reference to the offences punishable
under Section 153-A of Sectiori 153-B of the I. P. C. while in sub ‘claase (i)

it is with refererice to “unlawful activity” as defined in clause (f). These H



332 SUPREME COURT -REPORTS [1994] SUPP. 6 S.CR

definitions make it clear that the determination of the question whether any
association is, or has.become an unlawful association to justify such
declaration under sub-section (1) of Section 3 must be based on an
objective decision ; and the determination should be that “any action taken”
by'such association constitutes an “unlawful activity” which is the object of
the association or the object is any activity punishable under Section 153-A
or Section 153-B, I. P. C. It is only on the conclusion so reached in an
objective determination that a declaration can be made by the Central
Government under sub-section (1) 6f Séection 3. v

Sub-section (2) of Section 3 requires tlie notification issued under sub-
section (1) to spec1fy the grounds on which it is issued and such other
particulars as' the Central Govérnment may consider necessary. This
requirement indicates that performance of the exercise has to be objective
together with disclosure of the basis of action to the association. The
proviso to sub-section (2) perrmts the Central Government not to. disclose
any fact which it considers to be against the public interest to disclose.
Ordinarily a notification issued under sub-section (1) of Section 3 becomes
effective only on its confirmation by the Tribunal by an order made under
Section 4 after due inquiry; but in extraordinary circumstances, which
Trequire that it may be brought into effect immediately, it may be so done
for ‘reasons to be stated in writing’ by the Central Government, and then
also it is subject to any order made by the Tribunal under Section 4 of the
Act. Section 3 requires an objective determination -of the matter by the
Central Government and Section 4 requires confirmation of the act of the
Central Government by the Tribunal.

Section 4 deals with reference to the Tribunal. Sub-section (1) requires
the. Central Government to refer the notification issued under sub-section
(1) of Section 3 to the Tribunal “for the purpose of adjudicating whether or
not there is sufficient cause for declaring the association unlawful”. The
purpose of making the reference to the Tribunal is an adjudication by the
Tribunal of the existence of sufficient cause for making the declaration. The
words “adjudicating” and Zsufficient cause” in .the context are of.
significance. Sub-section (2) requires the Tribunal, . on receipt of the
reference, to call upon the association affected ‘by notice in writing to show
cause’ why the association should not be declared unlawful. This
requirement would be meaningless unless .there is effective notice of the
basis on which the declaration is made and a reasonable opportunity to
show cause against the same. Sub section (3) prescribes an inquiry by the
Tribunal, in the manner specified, after considering the cause shown to the
said notice. The Tribunal may also call for such other information as it may
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consider necessary from ‘the ‘Central Government or ‘the association to A
decide whether or not there is"sufficient cause for declaring the association
to- be unlawful. The” Tribunal is required to make an order which it may
deem fit “either conﬁrmmg the declaration made in the notification or
cancelling the samé”. The nature of i inquiry contemplated by the Tnbunal
requires it to weigh the material ofi Which notification under sub-section (1) .
of Section 3 is issued by the Central Government, the cause shown by the B
assodiation "in reply to the notrce 1ssued to it and také into consrderatlon
stich ‘further- mformatron ‘which it may caIl for, to decrde the exnstence of .
sufficiént cause for declarmg ‘the association t0 be’ unlawful 'I‘hefentrre
procedure contemplates an objectlve determmatron made on the, basns of
material placed before the Tnbunal by the two s1des and the i mquuy isin .
the nature of adjudrcatlon of a’Irs between ‘two’ parties, the outcome of C
- which depends oh the weight ‘of the material produced by them. Credrbrlrty
of the material should, ordmarlly be capable of objective assessment. The
dec1sron 0 be made by ‘the Trnbunal is “whether or not there is sufficient
: cause for declarmg the association unlawful”. Such’a determmatlon requires
the Tnbunal to reach the conclusron that the material to support the -
declaratlon outweighs the materlal agamst it and the additional weight to D
support the declaration is sufficient fo ‘sustain it. The test of greater
. probability appears to be the pragmatic test applicable in the context.

“Section 5 relates to constitution of the Tribunal and its ‘powers. Sub-
section (1) of Section 5 clearly provides that no person would be appointed
“unless he is a Judge-of .a-High Court”. Requrrement -of a sitting Judge of a E
"High Court to constitute the Tribunal also suggests that the function is

‘judicial in nature. Sub-section (7) says that any proceeding before the
tribunal shall be deemed to be a “judicial proceeding” .and the Tribunal
shall be deemed to be a “Civil Court” for the purposes specified. Section 6
deals with the period of operation and cancellation of notification. Section 8
has some significance in this context. Sub-section (8) of Section 8 provides
the remedy to any Jerson aggrieved by a notification issued in respect ofa .
place under sub-séction (1) ot by an’ordet made under siib-section‘(3) or
sub-section (4)'by an dpplication made to the District Judge who is requlred
to decide the same after giving the parties an opportunity of being hsard.
This also indicates the judicial character of the proceeding even under
Section 8. Section 9 prescnbes the procedure to be followed in the drsposal
of appllcatlons under the Act. Provnslons of Section 9 of the Act lay down
that the procedure to be followed by the ‘Tribunal in holding an mqurry
undér sib-section (3) of Section 4’ or by the District Judge under. Section 8
shall, so far as may be, be the procedure prescrrbed by the code of Civil
Procedure for the investigation of claims. Sections 10 to 14 in Chapter I1I H
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relate to “offences and penalties” which indicate the drastic consequences
of the action taken under the Act including a declaration made that an
association .is unlawful. “The .penal consequences provided - are. another
reason to support. the v1ew that. the_inquiry contemplated by the Tribunal

-under Section 4 of the Act is.judicial .in character since the adjudication

made by the Tribunal is vxsnted with.such drastic consequences.

In our oplmon, the above scheme of the Act, clearly brings out -the
dlSthtIOIl between this statute, and-the scheme in the preventive detentlon
laws makmg provxslon thereln for an- Advisory Board to review the

_detentxon “The' nature of the mqulry preceding the order made -by the

Tnbunal under seétion 4 of»the Act, and its binding effect, give to it the
characteristic of-a- -judicial, determmanon distinguishing it from the opinion
of the. Advxsory Board under the: preventlve detention laws.

In Section 4, the words “adjudicating” and “decide” have a .legal
connotation in the context of the inquiry made by the Tribunal constituted
by a sitting Judge of a. High Court. The Tribunal is required to ‘udecl‘de after
‘notice to show cause’ by the process of ‘adjudicating’ the points in
controversy. These are the essential attributes of a judicial decision.

"In Volume 2 of the Words and Phrases., Permanent Edition, by West
Publishing Co., some-of the meanings given of “adjudicate; adjudication”
are as under : —

“An adjudication” essentially implies a-hearing"'by:zi court,
after notice.of legal evidence on the factual issue invoived.....

XXX XXX v XXX
Generally, “adjudication of any question implies submission
of-question to.a-court of record.”

Volume 1 -of .the shorter Oxford Engllsh Dictionary on Historical
Pnnc1ples Th]rd _Edition , says, the word “adjudicate” means “to-try and
determine. judicially”. :

The reference to _the Tribunal is for the purpose of adjudicating
whether or not there s sufficient cause for declaring the association
unlawful. Obviously the purpose is t0. obtam a judicial confirmation .of the
existence of sufficient cause to support the action taken. The. confirmation
is by a sitting High Court Judge after a judicial, scrutiny of the kind
indicated. This being the nature of inquiry and the purpose for which it is
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conducted, ;the :materials . ongwhich, the . adjudication  is; to be made , with
opportunity,to show .cause given to the .association, must. be substantlally in
consonance w1th the. Jmatenals requlred to.support a Jud1c1al determmanon
npe may, be made at this. stage of the, demswn inj State of Madras V.
V. G Row~[l952] SCR 597 on wh1ch both 51des pIace rellance o

TR s f YO Yy “-’ RO S LR *"'r .
In State of Madras iV, VG Row [1952] S CR. 597 the questlon for
dCCISlon related to the. constltutronal vahdlty ot” a, law empowermg the state

W DTS e P ot v W

to declare _associations . illegal by -;notification, wherem there was no'
prov:sron ;rfor. Judlcralamqulry ror.(,for sewrce;ofa notlﬁcatlon on the

.mquxry.and notice, to.tl the assoc1atxonlof,thelbasns fomhe actron taken was

e

held ‘totbean. unreasonable‘resmctlon ;01 ; the ‘rxght #Ho xform assoclatrons
under Amcles 119(1) (c).re‘ ' wlth AmcletlQ (4) of the; Constltutxon as.it

then stood" Byethe const1tut1on l(S1xteenth Amendment) ¥Act, 1963 the
expressnon “the_,soverelgnty and integrity of JIndia’ or’ .was inserted prior to
pubhc order.or morahty” to penmt reasonable restnctlons to. be .imposed

A e 63T g o

also in:the- mterests of t.he sovereignty. and integrity. of Ind1a in. addmon to

i

: mterests of pubhc order.or. morahty The sxgmﬁcance however
. G Row _the bsence of a provrslon for Judlcral inquiry to

Dy putving

scrutinis the reasonableness of restrictions - on the exercise of themght

e - me—
1

conferre ’by sub- clause (c)"of clause (X of Artlcle -19.was.the ground on

vlrhie_ ! law was held to be constrtutlonally mvahd The test of
reasonabloness of the restrictions uni)"ds"éd was indicated thus :—

IO  Shie  ha e

e L2

o S Semmn

ol t

asonab - , er prescnbed should be
apphed 't6 each, mdmdua statute unpugned,”and no abstract

A oy g - ey

) standard or. gewn&al pattem of .re:

,rde T imposition, the prevallmg condmons ;at.the time, should all

~enter.ifito. the Judlcxal verdlct EIRACTERRL Y
.o ; PO B . T ow AR 11V 3 S T
.. e (atlpage 607)
‘gﬂ < -J.&l"., ..;4.»

The argument of the learned L{\ttomeyﬁ'General in. V G Row placmg
rellance;of the dec151on in, Dr., N .B. rKharesv The State of Delhl,,[1950]

ey A B

S.C. R 519, wherem the.,subjectlve ,,satlsfactlon of the ., Govemment

- restrrctlons unposed the extent and urgency of - the evﬂ'
' _sought to be remedled thereby, the dlsproportlon of the‘

*

£
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reference of the matter' to an Advisory ‘Board was considered to be
reasonable procedure for restricting the right conferred by Article 19 (1)
(b)., was rejected. A distinction was drawn between the-requirement for
preventive detention- or ‘externmerit of-a person ‘with declaration of an
association to be unlawful on the ground that the former was anticipatory or
based on suspicion whereas the latter was based on grounds which are
factiial and capable of dbjective determmatlon by the Court  This
dlstmctxon was emphas:sed asundet: —

© “...... These grounds, taken by themselves, are factual and not
anticipatory or based on‘suspicion. ‘An association is allowed
to-be declaréd unlawful because it “constitutes” a danger or
. “has interfered or interferes » with the maintenance of public
order of “has such interference .for its object”, etc. The
factual existence of these grounds- is amenable to objective
determination by the court,.......

o (em'phasi_s‘suppl'ied)'
o (_af page 609)

. “..... For all these reasons the décision in Dr. Khare's case,
[1950] S.C.R. 519, is. dlstmgulshable and . cannot. rule the
present case .as clalmed by the leamed Attorney General
Indeed, as we have observed earlier, a decmon dealmg w1th
the validity of restrictions imposed on -one ‘of the nghts
conferred- by article 19 (1) cannot have much value as a
precedent for adjudging the validity of the restrictions
.nnposed on another. right, even when. ,the constitutional
criterion is. the same, namely reasonableness, as the
conclusnon must. depend on the cumulatlve effect of the
varying facts and clrcumstances of éach case

< (at page 611)

In:our opinion, tha test.of factual existence of grounds amenable to
objective determination by the court for. adjudging:the.reasonableness of
restrictions placed on the right conferred by Article 19 (1) (c) to form
associations, in the scheme of the Unlawful Activities (Prevention) Act ,
1967, is equally applicable in accordance with the decision in V. G. Row. It
is, therefore, this test which must determine the meaning and content of the
adjudlcatlon by the Tribunal of the existence of sufficient cause for
declanng the association to be unlawful under the Act. A different
construction to equate the requirement of this Act with mere subjective
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satisfaction of the Central ‘Government, when - the ;power to declare an-

association to be unlawful. depends on the factual existence of the:grounds
which: -are.amenable to:objective. determination, would result in denuding
the -process of;adjudication - by.ithe +Tribunal of .the :entire ‘meaning and
content of the expressnon“ad_]udlcatton NN ceF e et

\f' "'), . 0 oonothue L ;‘,x Pt BT D N

As earlier.- mentioned, . the: requirement (of { specrfymg the »grounds .

together with the:disclosure of the-facts on which. they are based andsan
adjudication <of . the existence v of ‘sufficient cause  for:'declaring~ the
assocratlon to'be unlawful.in-the? form ‘of declsron"aﬁer consrdenng the
cause 1f any, shown: by the assomatxon“m response to the show cause notice
issued’ to It, are all’c consrstent ‘only with an- objectrve determmatron of the
pomts in controversy in' a judrctal scrutmy conducted” by a Tnbunal
constltuted by 2 srttmg Hngh Court Judge, whrch drstmgurshes the scheme
under thls "Act wrth the requrrement under the preventlv_e ‘detention Taws to

v T aRI

Jusnfy the antlcrpatory actlon of preventlve detentron hased on suspicion

reached by aLproce5§ of sub_,ectlve sattsfactron The' scheme under‘ thls act

BN IEAE P T AR STNI 1 LRSS TR B SR 2o A1 T Eyy

requmng adjudlcatron of the controversy in this manner makes it unphclt

T2y !x . LY T A T

that the minimum requlrement of natural Justtce ‘must be. satrsﬁed,hto make
the adjudlcatlon meanmgful No doubt, the reqmrement of natural _|ustree in

a case of this kind must be tailored to safeguard pubhc mterest which must -

always outwelgh every.lesser interest.. This is also ev1dent from the fact that
the’ rprovrso ito: sub-section1(2) -of :Section’3- of :the "Actitself: permits: the

Central’ Govémment to’ “withhold ‘the ‘disclosure of facts:which:it considers:

to be’ ‘agdinst- -the* publlc interest to disclose.-Similarly, {Rule 3(2)’and the
prowso to Rule’S of the Unlawful ‘Activities’ (Preventlon) Rules ‘1968 also
permrt non-dnsclosure of confidential documents and information which the
Govemment considers agamst the publrc mterest to ‘disclose.’ Thus, subject
to the non-dlsclosure of mformatron whlch the Central Government
consrders to be’ agamst the pubhc mterest to drsclose, all mformatron and
evrdence rehed on by the Central Govemment the support to the declaratron

LT T UMW

made’ by 1t of an assocratlon to be unlawt:ul,,has _to be dlselosed to the
assocratlon to enable 1t to show cause against the same' Rule 3 also
mdlcates that as far as. practrcable the rules of ev1dence laid. down in the

lndlan Evndence Act, 1872 must be followed A departure (has to be made

only, when the publrc mterest so ) requires. Thus, subject to;the. reqmrement :

of: pubhc interest which, must undoubtedly outweigh - the .interest .of the
assoclatron and its members, the ordinary rules of evidence and requlrement
of natural justice must be followed by .the- Tribunal in makmg ‘the
adjudication under the Act.
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-To satisfy the minimum requirements of a proper adjudication; it is
necessary that the Tribunal.should have the  means to ascertain the -
credibility of conflicting evidence. relating to the points. in- controversy.
Unless such-a means is.available to the Tribunal to determine the credibility
of the material before ‘it, it cannot choose between;conflicting ‘material and
decide which one to prefer and accept. In such a situation, the only option
to it'would beto accept the opinion of the Central Govermnment; without.any
means to test. the-credibility of the .material.on' which .it is .based..The
adjudication-made would cease to- be-an objective determination and be
meaningless; equating the process with mere acceptance of the ipse dixit of
the Central Government.. The requirement of adjudication by the Tribunal
contemplated .under. the :Act does not permit abdication of its function by
the Tribunal to the Central.Government providing merely its stamp of
\approval-to'the opinion of the Central Government. The procedure to be
followed by the V'Iv',rit")unal must, therefore, be such which enables .the
Tribunal to itself assess the credibility of conflicting material on any point
in controversy and evolve a process by which it can decide whether to
accept the' version of the Central Government or to reject it in the light of
the other viéw asserted by the association. The difficulty in this sphiere is
likely to arise-in relatidn to the evidence or material in respect of which the
Central Goverfiment claims non-disclosure on the ground of piblic interest.

It is-obvious that the unlawful activities of an association.may quite
-often.be ¢lanidestine in nature ‘and, ‘therefore, .the source .of evidence of the
unlawful activities.thay require continuéd confidentiality in public interest.
‘In such a.situation, disclosure of the source of such information,, and, may
be; also full particulars thereof; is. likely,to be against the pubiic interest.
The scheme.of the Act and the procedure for inquiry indicated by the Rules
framed thereunder provide for maintenance of confidentiality, whenever
required .in public interest. However,. the non-disclosure of sensitive
information and evidence to the association and its office bearers, whenever
justified in public interest, does not necessarily imply its non-disclosure to
the Tribunal as well. In such cases where the Tribunal is satisfied that non-
disclosure of such. information to the association or its office bearers is in
public _interest, it may' permit its non-disclosure to the association or its
office bearers, but in order to perform its task of adjudication as required by
the Act, the Tribunal can look into the same for the purpose of assessing the
credibility of the information and satisfying itself that it can safely act on
the same. In such a situation, the Tribunal can devise a $uitable procedure
whereby, it can . itself -examine .and test the credibility of such material
before..it - decides :to..accept “the.: same .for determining the existence of
sufficient cause for declaring the association to be unlawful. The materials
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need not be confined only to legal evidence in the strict sense. Such a
procedure would ensure that decision of the Tribunal is an adjudication
made on the points in. controversy after assessing the credibility of the
material it has chosen to accept, without abdicating its function by merely
acting on the ipse dixit of the Central Government. Such a course would
satisfy the minimum requirement of natural justice tailored to suit the
circumstances of each case, while protecting the rights of the association
and its members, without jeopardising the public interest. This would also
ensure that the process of adjudication is not denuded of its content and the
decision ultimately rendered by the Tribunal is reached by it on all points in
controversy after adjudication and not be mere acceptance of the opinion
already formed by the Central Government.

In John J. Morrissey and G. Donald Booher v. Lou B. Brewer, 33 L.
Ed. 2nd 484, the United States Supreme Court, in a case of parole
revocation, indicated the minimum requirements to be followed, as under :

“ee Our task is limited: to deciding the minimum
requirements of due process. They include (a) written notice
of the claimed violations of parole; (b) disclosure to the
parolee of evidence against him ; (¢) opportunity to be heard
in person and to present witnesses and documentary
evidence; (d) the right to confront and cross examine adverse
witnesses (unless the hearing officer specifically finds goods
cause for not allowing confrontation) (¢) a “neutral and
detached” hearing body such as a traditional parole board,
members of which need not be judicial officers or lawyers;
and (f) a written statement by the factfinders as to the
evidence relied on and reasons for revoking parole. We
emphasize there is no thought to equate this second stage of
parole revocation to a criminal prosecution in any sense. It is
_a narrow inquiry : the process should be flexible enough to
consider evidence including letters, affidavits, and other
material that would not be admissible in an adversary
criminal trial.”

(Emphasis supplied)
(at pages 498-499)

In Paul Ivan Birzon v. Edward S. King, 469 F. 2d. 1241 (1972),
placing reliance on Morrissey, while dealing with a similar situation, when
confidential information had to be acted on, it was indicated that the

‘G

H
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credibility issue could be resolved by the Board retaining eonﬁdentlahty of
the information but assessing ‘the credibility itself, and a modlﬁed
procedure was indicated as under :—

the board was, requtred to decrde whether it would
.belxeve the mformants or the parolee and his’ wrtnesses The
qnﬁrmlty that we see in the hearing and determination by the -
parole board is that it resolved the credibility 1ssue ‘solely on
the . bas:s of the. state report, wrthout itself takmg the
statement from the mformants Thus the board had no way of
knowing how. reliable, the informants were and had no real
basis on which to resolve the credlblhty issue agamst the
parolee....

We do not mean. 110 intimate that the board should have taken
testimony from the informants at the hearmg and given the
narnlee the opportunity to cross-examine. What we do mean

. is that the board should have received the information .
drrectly from the informants (although not necessarily in the -
presence of the parolee), instead of relying solely on the state
-report.* The board could. then have reached its. own
conclusions about the relative rehablhty of the informants’
_statements. and those of the parolee and his w1tnesses

Sumlarly, the board ¢ould then have made its own decision
about how reahstle were the clauns of potentlal danger to the
mformants or the state parole ofﬁcer if their identity was
dlsclosed mstead of placmg exclusrve rehance on the state
report. Thus, we hold that, in relymg exclusively on the
written synopsis in the state report, which was the only
evidence of a parole v1olatlon in the face of the parolee's

.. denial and his presentatron of the testimony of other
witnesses, _the revocation of Satz's parole was fundamentally
unfair to hrm and was a denial of due process of law.”

(at pages 1244-1245)

Such a modified procedure while ensuring confidentiality of such
information and its source, in public interest, also enables the adjudicating
authority to test the credibility of the confidential information for the
purpose of deciding whether it has to be preferred to the conflicting
evidence of the other side. This modified procedure satisfies the minimum
requirements of natural justice and also retains the basic elements of an
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adjudicatory process which involves ob_)ectnve determination of the factual
basis of the action taken.

An authorised restriction saved by Article 19(4) on the “freedom
conferred by Article 19 (1) (c) of the Constitution has to be reasonable. In
this statute provision is made for the notification to become effective on its
confirmation by a Tribunal constituted by a sitting High Court Judge, on
adjudication, after a show cause notice to the association, that sufficient
cause exists for declaring it to be unlawful. The provision for adjudication
by judicial scrutiny, after a show cause notice, of existence of sufficient
cause to justify the declaration must necessanly nnply and ‘import into the
inquiry, the minimum requirement of natural justice to ensure that the
decision of the Tribunal is its own opinion, formed on the entire available
material, and not a mefe imprimatur of the Tribunal affixed to the opinion
of the Central Government. Judicial scrutiny implies a fair procedure to
prevent the vitiating element of arbitrariness. What is the fair procedure in a
given case, would depend on the materials constituting the factual
foundation of the notification and the manner in which the Tribunal can
asseéss its true worth. This has to be determined by the Tribunal keepmg in
view the nature of its scrutiny, the minimum requirement of natural justice,
" the fact that the materials in such matters are not confined to legal evidence
in the strict sense, and that the scrutiny is not a criminal frial. The Tribunal
should form its opinion on all the points in controversy after assessing-for
itself the credibility of the material relating to it, even though it may not be
disclosed to the association, if the public interest so requires.

It follows that, ordinarily, the material on wh1ch the Tribunal can place
rehance for deciding the existence of sufficient caus¢ to support the
declaration, must be of the kind which is capable of _|ud1c1al scrutiny. In this
context, the claim of privilege on the ground of public interest by the
Central Government would be permissible and the tribunal is empowered to
devise a procedure by which it can satisfy itself of the credibility of the
material without disclosing the same to the association, when public interest
so requires. The requirements of natural justice can be suitably modified by
the Tribunal to examine the material tself in the manner it considers
appropnate to assess its credibility without disclosing the same to the

association. This modified procedure would satisfy the minimum . G

requirement of natural justice and judicial scrutiny. The decision would
then be that of the Tribunal itself. e

On the above ponStruction- made of the provisions of the Act, the
alternative argument ~ relating to constitutionality does not merit
consideration. ' -

H
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Having .indicated the requirements of a valid.adjudication by the
Tribunal'made under the Act, we now proceed to examine the metit of this
case.

The allegations made by the Central Government against the
association Jamaat-E-Islami Hind— were totally denied. It was , therefore,
necessary that the Tribunal should have,adjudicated-the-controversy. in. n.the
manner indicated. Shri Soli J. Sorabjee learned counsel for the association,
Jamaat-E-Islamr Hind, contended that.apart from the. allegations made
bemg not proved in .law such acts even if proved,.do not.constitute

“unlawful. activity” withinl the meaning. of .that. expression defined .in the
Act. In.the present: case, the. alternative submission of Shri Sorabjee does
not arise ‘for consideration on the view we .are taking on his first
submlssron The only material produced by the. Central Government to
support the. notification issued by it under Section 3 (1) of the Act, apart
from a resume based on certain mtelhgence reports, are the statements of
Shri. T. N. Srlvastava, Joint Secretary, Ministry of Home Affairs.and Shri
N. C. Padhi, Joint Director, I, B. Neither Shri Srivastava nor Shri Padhi has
deposed.to any fact-on-the basis of personal knowledge. Their entire version
is based on official record. The resume is.based on.intelligence reports
submitted by persons whose names have not been disclosed on the ground
of conﬁdentlallty In other words, no person has deposed from personal

- knowledge whose ¢ veracity could be tested by cross-examination. Assuming

that it was not in pubhc interest to disclose the. 1dent1ty of those persons or
to produce thém for cross-examination by ‘other side, some method should
have been adopted by the Tribunal to test the credlblhty of their version.
The Tribunal did not require production of those. persons before it;-even in
camera, to questlon ‘them.and test the ‘credibility of their version. On.the
other . hand, the persons to whom the alleged unlawful .acts of the
associations are attributed fi led their. affidavits denying .the allegations and
also deposed as witnesses to rebut these allegations. In such a situation, the
Tribunal had no means by which it could decide objectrvely, which of the
two conflicting versions to accept.as credible. There -was thus no objective.
determination . of ‘the factual basis of the notification to amount to
adjudlcatxon by | the Tribunal, contemplated by the statute. The Tribunal has
merely: proceeded to accept the version of;the Central Government without
taking care to know even itself the source. from which.it came or.to.assess.
credibility of the version.sufficient to inspire conﬁdence Justxfymg its
acceptance in preference to the sworn denial of the w1tnesses examined by-
the other side. Obviously, the Tribunal did not properly appreciate and fully
comprehend..its- role in the .scheme of the statute.and the .nature -of
adjudication required to be made by it. The order of the Tribunal cannot,
therefore, be sustained.

—_— — — m P
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In this view. of.the matter; the.challenge. to the constitutionality of the A
said Act made in the writ petition does not survive.

Needless to say, our conclusion’ on the “appeal is based upon the
material. placed before the Tribunal and its treatment.of it. Our conclusion
shall not-be taken to debar. action under the said ‘Act against the association
hereafter if the necessary material is available. ) B

Consequently, the civil appeal is allowed. The order dated 11.4. 1994
passed by. the Trlbunal «is'quashed. The ert petition'is dismissed'

UR. ' . Appeal. allowed
Petition dismissed. C



