http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 1 of 5

PETI TI ONER
SARAT KUMAR DASH & ORS

Vs.

RESPONDENT:
Bl SWAJI T PATNAI K & CRS

DATE OF JUDGVENT27/ 10/ 1994

BENCH
RAMASWAMY, K
BENCH
RAMVASVWAMY, K

VENKATACHALA N. (J)

Cl TATI ON
1995 SCC. Supl . (1) 434 JT 1995 (2) 69
1994 SCALE (5)81

ACT:

HEADNOTE

JUDGVENT:

ORDER

1. Del ay condoned.

2. Leave granted.

3.Heard the |learned counsel. Wile the appellants and
respondents-Biswajit Patnal k _and Jagannath Prasad M shra
were continuing as Drug | nspectors, four vacancies for the
post of Asstt. Drugs Controller, (junior dass-1) have
arisen. Preceding regular appointnment, the Gover nirent
constituted a Departnental Pronotion Conmittee which had
consi dered and reconmended t he cases of respondents for ad
hoc promption to the posts and the Govt. had appointed the
respondents and referred the matter to the Public Service
Conmi ssion for recommendation for regular appointnents.
Before recommending to the PSC, since no rules or the
criteria for consideration was prescribed, - the  Governnent
had decided to adopt 'merit-cum-suitability with due regard
to seniority" as principle to consider the case of the per-
sons for pronotion. The names of 12 candidates, including
ad hoc pronoters were sent to the P.S.C. for consideration

We are infornmed that since two of them were al ready pronoted
to the higher posts of Grade-I Deputy Drug Controllers,
their cases were not considered. Two of themwere found to
be unfit. The PSC had thought over the feasibility to apply
the principle of "nmerit-cumsuitability with due regard to
seniority; secured the statutory rules applicable to simlar
sel ection posts in other deportnents and after due delib-
eration adopted the aforesaid principle. Thereafter, the
PSC has evol ved the procedure, as stated in the affidavit
filed by the PSC pursuant to our order dated 4.8.1994, thus:
"He (Chaim an the OPSC) explained the system of evaluation
of C. C. R s. adopted by the PSC The Conmmission is
considering the reports of 6 years inmediately preceding the
time of selection. Wile evaluating the CS.R they are
graded and awarded marks as foll ows:

(i) OQutstanding: 10 marks
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(ii) Very good: 9

(iii) Cood: 8
(iv) Satisfactory: 7
(v) Average: 6

Adverse renmarks are not given any marks and no minus marks
are given. However, when the assessnent contains a critica
observation al ongwi t h ot her favorabl e conment s the
Commi ssion takes an overall viewof the assessnent and
gr ades the C R as Average, Satisfactory, Good etc.
However, when there is an adverse renmark indicating that the
71

integrity is doubtful, the officer is not consi der ed

suitable for pronotion. Simlarly if there are adverse
remar ks for two vyears the officer is not general |l y
consi dered suitable.

The final grading is decided by taking the average of the
mar ks awarded for six years. For final grading categories:

A B, C, D E, are adopted. This is done in the follow ng
manner .

9.8 marks and above Qutstanding - Category A

7.8 to 9,79: Good and very good- Category B

6.8 to 7.79 Satisfactory - Category B

6 to 6.79 Average - Category B

Less than 6: unsuitable

It the final placenent those who cone within Category A
are placed in the top followed by those in category B.C D
in each category the inter se seniority as- per gradation
list wll be maintained. Those graded as ' Good’ and very
Good’ are both placed in the same category 'B as the
Conmi ssion follows the principle that an officer gr aded
"very good’ shoul d not supersede anot her graded as ' Good’
In the case of the highest posts imediately belowit (for

exanpl e the post of Director an Joint Director, Level-1 and
Level -11) the Commi ssion consider an officer suitable for
pronmotion only if heis incategory 'B i.e. his fina

grading nmust at |east be " good.” Following the above
principle the Comm ssion has evaluated the C.c Rolls of the
officers wthin the zone of consideration for the  post of
Asstt. Controller as in the Statenment placed att Flag 'X
Four officers Sri B.C. Panda, Sri S.K-Das. Sri RN  Sahu
and Sri G S. Mhapatra come within 'B. category -and hence
they have been reconmended agai nst the four vacancies".

4. Adhering to the evolved criteria considering the  cases
of the candidates, the names of the appellants and B.C.
Panda the 5th respondent in these appeals ~are reconmmended
for regular pronotion. The government had a doubt ~ whet her
J.P. Msra and S. K. Das do not stand on the same footing
and requested the PSC for reconsideration of the case of
J.p. Msra. the PSC reaffirmed its recomendation of
S.K. Das. Accordingly they cane to be appointed by the
Government. The respondents chal |l enged their appointments in
the Tribunal in its order, dated June 18, 1993 set aside the
appoi nt nent s on the findings that there is no rul e
prohibiting the PSC to give reasons in support of ‘their
recomendati ons; reasons are necessary for eval uati on - of
the relative nmerits of the candidates the Gover nnent
i ndependently had not applied its nmind of the nmerits of the

candi dat es; no speaking order was passed in maki ng
promotions; and the seniority was not given any due
consi der ati on. At different places the PSC has stated in
their count er af fidavit of the respondents bei ng
unsuitable’ and ’'less suitable’. There is a world of

difference between 'unsuitable’ and ’'less suitable’ which
woul d show their non application of mind to the relevant
facts. Under those circunstances, neither the PSC itself
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nor the GCGovt. are clear in their view, as to the correct
criteria to be applied in recomending the candidates or
maki ng appoi ntnments to the posts of Asstt. Drug Controller
(Junior dass-1).

5. It is contended by Shri P.P. Rao,

72

the learned senior counsel for the appellants that the
Tri bunal has committed grievous error in placing reliance on
the decision of this Court in Union of India vs. M L.
Cooper & Ors. (19741 SCR 797). Therein, unamended Rul e 5(2)
of the statutory rules provides that in case of supersession
of the officer of the police service of the State, the PSC
was required to record reasons. Under those circunstances,
this Court has directed that recording of reasons was
necessary. He further contends that in the judgnent itself,
this Court held that in case of 'nerit-cumsuitability’ with
due regard to seniority, the principle of seniority has no
role to play and the ratio ‘therein was not properly

under st ood by the Tribunal. W find force in the
contention.
6. It is seen that the Governnent in the absence of

statutory rules, have applied, by administrative order, the
principle of ’'nerit-cumsuitability with due regard to
seniority. It is settled law that in case of pronbtion to
the posts of higher cadre, it has always been the settled
criteria applied by the Govts. is ’'nmerit-cumsuitability
with due regard to seniority’ or nmerit and ability’ but not
"seniority’ or seniority-cumsuitability’. In fact, this
guestion was considered by PSC as stated earlier, before
its evaluation of the respective nerits. They secured the
rules in the conparable services of the State where !he
principle of ’'merit-cumsuitability with clue regard to
seniority’ is the statutory rule and thereby, the PSC had
accepted the recommendati on of the Governnent to apply the
above rule to adjudge the relative nerits of the candidates
and in fact they did so apply.
7. In Cooper’s case this Court (has stated with regard to
the principle thus:
"When Regul ation 5(2) says that the selection
for inclusion in the list shall be based on
nmerit and suitability in-.all respects wth due
regard to seniority, what it means is that for
inclusion inthe list, nmerit and suitability

in all respects should be the governi ng
consi deration and that seniority should  play
only a secondary role. It is only when nerit
and suitability are roughly equal t hat
seniority will be a determi ning factor, or if
it is not fairly possible to nmake an
assessnent inter se of the merit and

suitability of two eligible candidates and
come to a firmconclusion, seniority  would
tilt the scale. But, to say, as the High
Court has done that seniority is the
determning factor and that it is only if the
senior is found unfit that the junior can be
thought of for inclusion in the list is, wth
respect, not a correct reading of Regulation
5(2).1 do not know what the Hi gh Court would
have said had Regul ation 5(2) said: "Selection
for inclusion in the select list shall be
based on seniority with due regard to nerit
and suitability". Wuld it have said that the
interpretation to be put upon the hypothetica
Sub-regulation (2) is the sane as it put upon
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the actual Sub-regul ation?"
8. In case of nerit-cumsuitability, the seniority should
have no role to play when the candidates were found to be
meritorious and suitable for higher posts. Even a junior
nost man may steal a march over his seniors and junp the
gueue for accelerated pronotion. This principle inculcates
dedi cated service, and accelerates ability and encourage
nerit to excel nmerit. The seniority would have its due
place only where the nerit and ability are approximtely
equal or where it is not possible to assess inter-se nerit
and the suitability of two equally eligible conpeting
candi dat es who cone very close in the order of merit
73
and ability. Under those circunstances, the seniority wll
play its due role andcalls it in aid for consideration
But in case where the relative nerit and suitability or
ability has been considered and eval uated, and found to be
superior,  then the seniority has no role to play. In our
view the PSChas evolved correct procedure in grading the
of ficers " and the marks have been awarded according to the
grading. 1t is seen that the four officers have cone in the
grading of "B . In consequence, the PSC had adopted the
seniority of the appellants and Panda in the |ower cadre in
recormending their ~ cases for appointrment in the order of
nmerit.
9. M. Mehta, the |learned counsel for the respondent- J.P
M shra contended that the PSC itself has evolved grading of
out standi ng, very good, good, satisfactory, —average etc.
from C Rs. which is not open tothe PSC to evolve grading.
We cannot accept that contention to be correct. Firstly,
this contention was not raised in the Tribunal and secondly,
from the file produced before us by the PSC, it is clear
that they have seen the grading was given by the Governnent
and they evolved the criteria of giving nmarks on the ' basis
of the grading given by the Government. Wth regard to the
merit and ability this Court has consistently been follow ng
the view as extracted herein from Cooper’s case in other
decisions vide RS. Das v. UOI & Os. (1986 Suppl. SCC
617), National Institute of Mental Health & Neuro Sciences
v. Dr K Kalyana Ranman & Os. (AR 1992 SC 1906, para 7) and
Syed Khalid Rizvi & Os. v. UOL & Os. (1993 suppl. (3) SCC
575, paras 8 & 9 at pages 584 to 586).
10. Accordingly, we hold that the principle of ’'nmerit-cum
suitability with due regard to seniority’ has been correctly
applied on the facts in this case. W have al so seen that
the PSC has objectively evolved the criteria and deterni ned
the nerit and suitability of the candidates. In'S.R Dass
case, the anmended Rule 5(2) of the Regulation of. |AS
(Appointnment by Pronotion) Regulations, 1955,  Rule / 5(4)
evolved the principle to classify eligible officer as,
out standi ng, very good, good or unfit, as the case may be,
on an overall relative assessnent of their service record,
Rul e 5(5) directed to prepare list and include t he
candi dates for appointment to the required nunber of
vacanci es. Considering the Rule at p.631 in para 16 —and
following the ratio in Cooper’'s case, this Court held that
the grading was for the purpose of being placed in the

select list to ensure that select list is drawn up on the
basis of merit and suitability and to obviate the necessity
of giving reasons for the super-session of any officer. In

para 18 at p.632, it was further held that there was no
necessity to record any reason, in view of the anended
statutory provisions. Therefore, the criticism of the
Tribunal that due regard to the seniority was not given is
not correct.
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11. The next question is whether om ssion to record
reasons anmounts to violation of the principles of natura

justice. The principle of audi alterimpartemis a basic
concept of the principle of natural justice. The
omi potency inherent in the doctrine is that no one should
be condemmed wi t hout being heard or given an opportunity to
the person effected to present his case before taking the
decision or action. |In the field of adm nistrative action

this principle has been applied to ensure fair play and
justice to the effected
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per son. However, the doctrine is not’ a cure to all the
ills in the process. 'Its application depends wupon the
factual matrix to inprove administrative efficiency and
expedi ency and to nmeet out justice. The procedure adopted
would be just and fair The reasons are |inks between naker
of ' the order or the author of the decision and the order
itself The record is called to consider whether he has given
due consideration to the facts placed before himbefore he
arrives. ‘at~ the decision. Therefore, the reasons in the
order or found fromthe record bridges the link between the
maker of the order and the order itself or decision

Therefore the natural justice is not a rigid nor an
inflexible rule. It should be applied to a given fact
situation, depending upon the background of the statutory
provisions, nature of the right which nay be effected and
the consequences that may entail. It is already
seen that the tribunal evolved the objective criteria in
awardi ng marks to the given grading of the candidates and on
its basis recommended their cases for pronotion. In RS

Dass case, this Court held that the grading itself is a
reason and no separate reasons in that behalf in arranging
the order of nerit need be given. The grading is to obviate
the need to record reasons. The finding of the Tribuna

that the selection by PSC wi thout recording reasons or | need
to record separately the reasons for evolving the criteria
for selection is also clearly illegal

12.1t is incunbent upon the ‘appointing authority the
Covernment to have the opinion of the PSC and to consider
t he sarne. Since the Governnent had accepted the
recomendati ons made by the PSC as found fromthe note file,
there is no need for the CGovernment again to record reasons

in accepting the recommendations nade by the PSC. The
finding of the Tribunal that the bald and vague order of ap-
pointnent is arbitrary, therefore, is illegal. Thus we are

of the considered opinion that the Tribunal has grievously
erred in directing the Governnent to reconsider the natter
afresh.

13. The appeals are accordingly allowed. The orders of the
Tribunal are set aside and the O As. filed in the Tribuna
stand di smissed. No costs.
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