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SEN, S.C. (J)

Cl TATI ON

1995 AIR 196 1994 sCC (6) 87

JT 1994 (5) 607 1994 SCALE (3)919
ACT:

HEADNOTE:
JUDGVENT:
ORDER
1. Pursuant to the direction of the  Constitution Bench

contained in its judgnmentl dated 9-9-1994, the bail petition
was posted before us on 21-9-1994. We heard Shri | Kapi

Si bal , | earned counsel for the petitioner and Shri
Nat ar aj an, | earned counsel for the respondent fully.

2. W are not inclined to enlarge the petitioner on bai
at this juncture. 1t is not necessary or advisable to say
nore than this at this stage. The petition is -accordingly
rej ected.

3. It shall, however, be open to the petitioner to renew

his request for bail before the Designated Court after ~ his
def ence evidence is adduced at the trial
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MUNI Cl PAL CORPN. OF DELH v. ASIAN ART PRINTERS (P) LTD.
(Jeevan Reddy, J.)

The Judgrment of the Court was delivered by

B.P. JEEVAN REDDY, J.- Leave granted. Heard the |earned
Attorney GCeneral and Shri Ashwini Kumar for the appellant
and Shri Harish Salve for the respondents.

2. Conmon questions arise in these appeals. For the sake
of conveni ence, we would refer to the facts in civil | appea

arising out of SLP (C) Nos. 14140-47 of 1991. The appeal Is
di rected agai nst the judgnent and order of a Division Bench
of the Delhi H gh Court disnmissing the appeal preferred by
the appellant, Muinicipal Corporation of Delhi (DESU) as
well as the cross-objections preferred by the respondent.
The appeal and cross-objections were preferred against the
judgrment of a learned Single Judge of the Delhi H gh Court
dated 21-11-1990 allowi ng the petition and a |large nunber
of simlar petitions filed by the respondent and ot her
consumers under Section 20 of the Arbitration Act and
referring the dispute between the parties to arbitration

The |learned Single Judge directed further that pending the
arbitration proceedings before the Arbitrator, the consuner
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shall not be nade to deposit the disputed anount. It was,
however, observed that in case it is ultimately held that
the consunmer is liable to pay the said disputed anpbunt, he
shall pay the same with interest @12% p. a.

3. The respondent is a consumer of electricity. He had
applied for Mxed Load (HT) Connection for ’'non-industrial
pur poses. The di spute between the parties is with respect
to the calculation of the tariff anount/consunption charges
payabl e by the respondent each nonth. 1In short, the dispute
pertains to interpretation of the relevant tariff condition
in the tariffs notified under Section 283 of the Delh
Muni ci pal Corporation Act by the Municipal Corporation of
Del hi (DESU) for the year 1990-9 1. The same are supplied to
us, as a printed booklet, by the | earned Attorney General
appearing for the appellant. W shall briefly refer to the
rel evant provisions therein.

4. Under the sub-heading ’premses’, three expressions,
viz., 'premses’, 'industrial prem ses’ and ’'non-industria
prem ses’ ~ are defined. The respondent’s prenises are
adm ttedly “non-industrial prem ses’. Under the sub-heading
"Ceneral Conditions of _Applications", besides providing
certain general conditions, a few nore expressions are
def i ned. Clause (i) of the CGeneral Conditions says that
supply of electricity «in all cases is subject to the
execution of agreenments including conpliance of conmmercia
fornmalities. Clause (ii) says that "these tariffs are
subject to the provisions of the 'Conditions-of supply’ and
"Scal e of miscellaneous charges’ relating to the supply of
electricity issued by the Undertaking or any nodification
thereof as are enforced fromtinme to tinme and the Rules and
Regul ations nade or any order issued thereunder or any
subsequent anmendnents or nodifications thereof so far as the
same are applicable". Cause (iii) says that all |oads
above 100 KWunder any category of -supply shall be given on
HT Cause (iv) clarifies that "the mnimm charges/denand
charges exclude neter rent, electricity taxes and other
charges which shall be charged separately as in force from
time to tinme depending upon the character of ~“service".
G auses (v)

89
to (viii) define the expressions ' connect ed | oad’
"sanctioned |oad, 'contract demand’ and 'nmaxi num demand’
respectively. Clause (ix) provides that wherever t he

contract demand has been given in KW the contract demand in
KVA for tariff purposes shall be determ ned by adopting the
power factor as 0.85. For the purpose of tariff rates, the
consunmers are divided into domestic, non-donestic, mxed
load HT, small industrial power (SIP) and large industria

power (LIP) categories. Besides the above, separate tariff
rates are notified for agriculturists and certain / other
consunmers with whom we are not concerned. So- far as
donestic supply is concerned, the character of service is
single phase 230 V or three phase 400 V. The tariff
prescribed is what may be called 'single part tariff’. |t
is @27 per cent per unit on first 100 units per nonth, 32
pai se per unit on next 100 units per nonth and 75 paise per
unit on all consunption above 200 units per nonth. This is,
of course, subject to mninmmcharges prescribed therein

In the case of non-domestic LT supply, different rates are
fixed which we need not refer to.

5. Now coming to the Mxed Load HT with which we are
concerned, this is "available to consuners having connected
load (other than Industrial Loads) above 100 KW for
lighting, fan, heating and power appliances in all Non-
Donestic establishments as categorised in Non- Domest i c
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(Mxed Load HT) tariff’, The character of service is AC 50
cycles, 3 phase, Il KV The tariff nentioned under clause (c)
and the "minimumbill’ nentioned in clause (d) may now be
set out in full frompage 13 of the booklet*:

"(c) Tariff.

Demand Char ges:

Rs 40.00 per nonth per KVA or part thereof of

the commtted load (as per load in the test

report)

Pl us

Ener gy Char ges:

67 pai se per unit;

The above shall be without prejudice to the

m ni mum demand as |laid down in (d) below and

adjustrment” clause at (xviii) under General

Condi ti-ons of Application.

(d) MnimumBill:

The anount of the demand charges based upon

the KVA of billing denmand."
6. It is the interpretation of above two clauses (c) and
(d) which falls for consideration in these appeals. Though
it is not strictly relevant for the purpose of these
appeal s, it has become necessary to notice the tariff rate
prescribed for large industrial power category inasmuch as a
decision rendered’ by this Court with reference to a note
appended to the LIP tariff
* W are referring to the pages of the booklet because of
the confusing manner in which the several tariff conditions
are enunerated. This is being done to avoid any confusion
or m x-up between tariffs applicable to 'M xed Load HT" and
the tariffs application to ’'Large Industrial Power’(LIP).
90
rates (affirmng the decision of the Delhi"Hgh Court) is
made t he sheet anchor of the respondents’case which has been
upheld by the Ilearned Single Judge and affirned by the
Division Bench of the Del hi Hi gh Court in the orders under
appeal herein. |In the case of Large Industrial Power (LIP)
al so, the character of service is AC 50 cycles, 3 phase, 11
KV. The tariff for LIP category is nentioned inclauses (c)
and (d) occurring at page 16 of the booklet. They read as
foll ows:

"(c) Tariff:

Demand Char ges:

Rs 40 per nonth per KVA or part thereof of the

comitted

| oad (as per load in the test report)

pl us

Ener gy Char ges:

(i) First 5,00,000 wunits per nonth at 85

pai se per unit.

(ii) Al above 5,00,000 units per nonth at 84

pai se per unit.

Subj ect to:

a maxi mumoverall rate of Rs 1.10 per KWH only

for bona fide use of supply without prejudice

to mninmumpaynment as laid dowmn in item (d)

bel ow and adjustrment clause at (xviii) above

under General Conditions of Application

(d) MnimumBill:

The anount of demand charges will be based

upon the KVA of the committed |load (as per

load in the test report)."

A Note is appended to the above provisions.

It is applicable to furnaces only.

It reads:
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"Note.-In the case of furnaces, the above
tariff and stipulations of LIP will also be
applicable with further provision of clause of
M ni mum Consunpti on Guarantee @Rs 340 per KVA
or part thereof per month." (Printed at page
18 of the booklet.)
7. Now coming back to the tariff rate for the M xed Load
HT (other than industrial load) with which we are concerned
herein clauses (c) and (d) set out hereinbefore (at page 13
of the booklet) provide for a two-part tariff. The first
part conprises of demand charges and the second part of
energy charges. The demand charges are calculated @Rs 40
per month for KVA or part thereof of the commtted |load (as
per load in the test report) while the energy charges are
calcul ated @67 paise per unit. In other words, the tariff
amount shall be determ ned as an anount which is the tota
of demand charges plus- energy charges. This is evident
fromthe word 'plus’ occurring between the two itens, i.e.
bet ween demand charges and energy charges. Having so set
out the " above formula, clause (c) further says that "the
above shall be w thout prejudice to the mnimm demand as
laid down in (d) below and adjustnment clause at (xviii)
under Ceneral Conditions of Application”. It is agreed
between the parties that the adjustnent clause at (xviii)
under General Condi'tions of Application i's not relevant for
our purposes. Now
91
what do the words "the above shall be without prejudice to
the m ni num demand as | aid down in (d) bel ow' signify? The
wor ds "w thout prejudice" -indicate that t he formul a
indicated in clause (c) is unaffected by what is stated in
clause (d). dause (d) reads: "Mnimum@Bill: The anpunt of
t he demand char ges based upon the KVA of billing
demand. "
8. The rmain dispute between the parties revolves around
the neaning and purport of clause(c). According to the
respondent -consuners, it says “"first ascertain the demand
charges @Rs 40 per nonth per KVA; then ascertain the energy
charges @67 paise per unit actually consuned; if the energy
charges are |l ess than the demand charges, demand charges in
full are payable; if the energy charges and demand charges
are equal, only the demand charges are payable; if, however,
the energy charges exceed the denmand charges, then only the
energy charges are payable inasmuch as demand charges get
nmerged with energy charges".
9. On the other hand, the appellant-supplier says that
clause (c) provides for a two-part tariff; both the denand
charges and energy charges have to be cal cul ated according
to the fornula prescribed in clause (c) and then both /have
to be added together; the total so arrived at is the tariff
charges payable by the consuner; this is the plain- neaning
of the clause as disclosed by the use of the word' " plus’
bet ween denmand charges and energy char ges.

10. It would be seen imedi ately that the interpretation
placed by the respondent-consuners on clause (¢) has the
ef fect of conpletely overl ooking and nullifying the

expression 'plus’ in clause (c). According to the respondents’
interpretation, it ceases to be a two-part tariff. It indeed

amounts to rewiting the clause. |If the respondent s’
interpretation is to be accepted, the clause should read
l'i ke this:

"Demand Char ges:

Rs 40.00 per nonth per KVA or part thereof of
the committed load (as per load in the test
report)
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or
Ener gy Char ges:
67 paise per unit,
whi chever is higher."
11. W& do not think that such a course is permissible to

us. \Wen clause (c) says that the charges payable are
demand charges plus energy charges, it nmeans just that; it
cannot nean denand charges or energy charges whichever s
hi gher. The words in clause (c) to the effect "the above
shall be without prejudice to the mninumdemand as laid
down in (d) below.." nake no difference to the above
under st andi ng. Clause (d) carries the heading "M ninmm
bill". It reads: "The anpbunt of the demand charges based
upon the KVA of billing demand." This only neans that even
in case there is no consunption, the minimumbill shall be
the demand charges based upon the KVA of the billing
demand. It may be reiterated that according to clause (c),

the fornula prescribed therein (demand charges plus energy
charges) i's "without prejudice to the m nimumdemand as laid
down in (d) below'. In

92

the face of these words, it is not possible to read clause
(d) as nodifying or cutting down the neaning or purport of
the formula contained in clause (c). Cause (d) does not
purport to do any such-thing. Al that it says is that the
demand charges based upon the KVA of the billing denand
shall at any rate represent the mininmm bill. W are,
therefore, of the opinion that clause (c) of the Mxed Load
HT is not capable of any other interpretation than the one
pl aced by us and that it admts of no anbiguity whatsoever.
The | anguage is clear and not susceptible of any reasonable
doubt .

12. The case of the respondent-consumers i's based not upon
the |language of «clauses (c) and (d) ~but entirely upon
certain observations nmade by~ the Division Bench of the
Del hi Hi gh Court in Gulab Rai v. Minicipal Corpn. of Delhil
and the decision of this Court in Ashok Soap Factory v.
Muni ci pal Corpn. of Delhi2 affirm ng the same on appeal. It
has, therefore, beconme necessary to exanmine  the sai d
decisions in particular the decision of this Court ~closely
to ascertain their ratio and the principles -enunciated
therein. For the sake of conveni ence, we shall refer to the
decision of this Court in Ashok Soap Factory?2.

13. The challenge in the wit petitions (filed in the Delh

H gh Court) was to the resolution of- the Munici pa

Cor poration of Del hi whereby it approved the proposal of
the Delhi Electricity Supply Conmittee (DESC) to enhance
"m ni mum consunption guarantee charges” from Rs 40 per. KVA
to Rs 340 per KVA in respect of arc/induction furnaces.
Arc/induction furnaces are necessarily units having /Large

I ndustrial Power connections. Arc furnaces consumne
electricity in bulk, i.e., in very large quantities. Many of
t hese furnaces were indulging in sever al f raudul ent

practices and were showi ng very |ow consunption than ‘their
capacity and working warranted. It had becone necessary to
check these nmalpractices which were causing substantia
financial loss to the Corporation. Wth a view to renedy the
situation, the denmand charges in the case of furnaces alone
was raised from Rs 40 per KVAto Rs 340 per KVA by
virtue of the note referred to above. In the case of al

other LIP service-holders, the said enhancenent was not
applicable. It is the said enhancenent which was questioned
by the furnace holders in wit petitions filed in Delhi H gh
Court. The contentions raised by them as nmay be culled out
fromthe judgnent of this Court in Ashok Soap Factory2, are
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the follow ng:
(1) The decision to increase m nimum charges, i.e., denand
char ges is contrary to Section 21(2) of the I ndi an
Electricity Act, 1910. Wthout the approval of the State
CGovernment, no such enhancenent could have been effected
(vide paras 16 and 17). The contention was rejected by this
Court in paragraphs 22 and 23 holding that where the
licensee is the local authority, the said requirenent is not
attracted
(2) The mini num guarantee charges can only be levied under
the proviso to Section 22 of the Indian Electricity Act,
1910. In other words, the |icensee
1 AR 1990 Del 249: 42 (1990) DLT 121
2 (1993) 2 sccC 37
93
can only charge that anount which will give hima reasonabl e
return on the capital expenditure and covers standing
charges incurred by it in order to neet the possible maxi mum
demand. The Corporation has failed to satisfy that the said
enhancenent - fromRs 40 to Rs 340 was required for the above
purposes (vide para 18). ~This contention was rejected in
par agraphs 24 and 25 by pointing out that none of the wit
petitions can invoke Section 22 inasmuch as the proviso to
said section "tal ks about a separate supply unless he has
agreed with the licensee to pay him such mninmum annua
sunt'. This Court pointed out that in the case before them
“"there is no question of any separate -supply or any
agreement in relation to mni mumannual sum' and hence,
Section 22 is wholly inapplicable.
(3) The third contention was based on Article 14 of the
Constitution of India. It was argued that singling out
furnaces fromout of the class of LIP consuners amounts to
invidious discrimnation and is, therefore, bad (para 32).
This contention was al so rejected.
14. \Mat is signi ficant to notice is t hat t he
interpretation of the tariff condition relating to LIP
cat egory prescribed in clauses (c) and (d) at page 16 of
the booklet was not in issue inthe said wit petitions or
in the appeals before this Court. Neither party raised any
contention as to the method of calculating the tariff
charges in the case of LIP consumers. The only question was
as to the wvalidity of the said Note which enhanced the
m ni mum consunption guarantee in the case of furnaces from
Rs 40 per KVA to Rs 340 per KVA. This Court, however, while
dealing with the second contention aforenentioned and after
rejecting the said contention nmade the follow ng  further
observations, with respect to the meani ng and purport of the
two-part tariff provided in the case of LIP category, in
par agr aph 26: (SCC pp. 46-47)
"I'n the present case, on facts, the challenge
istothe tariff. As stated above, the tariff
is the two-part tariff system The two-part
tariff systemis conprised of two charges (i)
m ni mum consunpti on guarantee charges called
demand charges and (ii) energy charges for the
actual anmount of energy consuned. Under this
system an LIP consuner pays mninum guarantee
consunpti on charges at the rate fixed by the
DMC. |If the LIP consumer does not consumne the
specified mnimmaquantity of electricity or
no energy at all even then he has to pay
m ni mum consunpti on guarantee charges. But in
case the consuner consumes nore electricity
than the mnimm then the consumer pays the
electricity charges for the actual consunption
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of electricity beyond the m nimum consunption
guarantee charges, in such a nmanner that
m ni mum consunption guarantee charges are
nerged in the total bill for electricity
consuned. In other words, if a consuner
consumes nore than the specified m ni mum
quantity of electricity then, in effect, he

will pay for electricity which is actually
consunmed by him As stated earlier, the
appel l ants have obtained |I|icences for the
supply of electricity to a sanctioned | oad of
nore than

94

100 KWand they fall in the category of LIP

and the two-part tariff is applicable to them

For the period 1985-86 to 1988- 89 t he

respondents had. fixed rates of m ni mum

consunmpti on guarantee charges at the rate of

Rs40 per KVA for 1000 KVA and Rs38 per KVA for

consunpti on above 1000 KVA."
15. It is the above observations which were nmade wth
reference to the tariff condition relating to LIP category
(occurring at page 16 of the booklet that are relied upon by
t he respondent - consuners as concluding the issue relating to
interpretation of clauses (c) and (d) applicable to "M xed
Load HT", non-industrial connections (occurring at page 13
of the booklet) as well. W do not-find it possible to
agree for nore than one reason. Firstly, the relevant
tariff condition (tariff condition applicable to LI P
category, printed at -page 16 of the booklet) is not
correctly quoted (in para 7 of the judgnent). The all-
i mportant word ’'plus’ in between the Demand Charges and
Energy Charges is onitted in the tariff condition as
extracted in para 7. This may be because the interpretation
of the tariff condition was not in issue in the appeals.
Apparently, the said clauses (c) and (d) were taken fromthe
Hi gh Court judgnent in Gulab Rail ‘where too the said clauses
are extracted with the sane significant onission. The
tariff conditions clauses (c) and (d) as extracted in
paragraph (7) of the judgment of this Court read thus: (SCC
p. 41)

" (d) Tariff

Demand Char ges

First 1000 KVA of billing Rs 40.00 per KVA- or

part

demand for the nonth thereof

Al'l above 1000 KVA of billing Rs 39.00 per KVA

or part

demand for the nonth t her eof

First 5,00,000 units per nmonth at 85 paise per

unit.

Al'l above 5,00,000 units per nonth at 84 paise

per unit.

Subj ect to:

a maxinum overall rate of Rs 1. 10 per KVA

without prejudice to the mnimum paynment as

laid down initem(g) below and adjustnent

cl ause at (xvii) above under CGenera

Condi tions of Applications.’

Item (g) of the said tariff prescribes that

the mnimmbill would be the anbunt of the

denmand charges based upon the KVA of billing

denmand Item (g) reads as under

"(g) MnimmBill

The anount of the demand charges based upon
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demand.’ "

16. Not only is the all-inportant word "plus’ is mssing

but the snmall sub-heading 'Energy charges’ is also missing
before the words "First 5,00,000 units per nonth......
Evidently, the observations in para 26 are col oured by and
based upon the said accidental incorrect rendering of the
96
LI P consumers for the year 1991-92. In the tariffs notified
for the said year, the words "subject to a maxi nrum overal
rate of Rs 1.10 p per KVA ..." occurring in clause (c)
applicable to LIP category were deleted. 1In view of the
said deletion, it was held by the Division Bench in Texmaco3
that wunlike during the previous year, for the year 1991-92
demand charges are payable in addition to energy charges.
The foll owi ng two paragraphs fromthe judgnent
are apposite:
"For the imediately preceding year, for the
| arge i ndustri al power users like the
petitioners tariff was, inter alia, being
charged on the basis of demand charges plus
energy charges. ~ For the year 1990-91, it was
further ~ prescribed that the nmaximum overal
rate would be Rs 1. 10 per KWH  The effect of
the /tariff for the year 199091 was that the
consunmers had to pay at least mninum dermand
charges. In case the consunption was bel ow
the 'sanctioned | oad but was in excess of the
connected load, then it is in effect, the
actual consunption-of which payment was being
made.
The position in the year viz. 1991-92 is sane
to the extent that there is-a |levy of ' demand
charges plus energy charges. In this year
also, the mnimum payable is the demand
charges if the energy is not consumed up to
the connected load. The only difference in
this year is that whereas for the year /1990-
91, there was nmaxi numoverall rateof Rs 1. IO
per KWH, this year that maxi numhas been done
away with. The effect may be that in addition
to the demand charges, the energy charges have
also to be paid." (enphasis added)
20. It is thus clear fromthe decisions of the Delhi Hi gh
Court that its earlier decision in Gulab Rail was nmainly
because of the said words of | ceiling’ ; when the ceiling
was renoved, it was held that in addition to demand charges
energy charges are also payable. W may reiterate in_ the
case of tariff condition applicable to "M xed Load HT, with
which we are concerned in these appeals, there are no /'words
of ceiling. W nust, however, hasten to add that  -we mnust
not be wunderstood as holding or affirming that the said
words of 'ceiling to mean that only the highest of the two
charges (demand charges and energy charges) alone is
payabl e. W need express no opinion on the said question in
these appeals for the sinple reason that that question does
not fall for our consideration
21. For all the above reasons, it nust be held that the
observations in paragraph 26 in Ashok Soap Factory2 have no
application to the tariff condition with which we are
concerned because of the substantial difference in the
| anguage enployed in the relevant tariff condi tions
considered in that decision and the tariff conditions
concerned in these appeals. No relief can be granted to
the. respondent-consumers herein on the basis of the said
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observations. The sane comment hol ds good for the decision
of the Delhi H gh Court in Gulab Rail
22. Now the very reference to arbitration by the Del hi Hi gh

Court in these and other connected natters pertains
precisely to the interpretation of
97

the tariff <condition occurring in clauses (c) and (d)
applicable under 'Mxed Load HT' category. Since we have
answer ed t he guestion on nmerits, the ref erence to
arbitration must be deermed to have becone unnecessary and
i nfructuous. The restraint order/stay order passed by the
Hi gh Court pending disposal of the arbitration proceedings
also falls to ground and i's vacated herewth.

23. The appeals are accordingly allowed and the judgnent of
both the teaned Single Judge and the Division Bench of the
Del hi Hi gh Court affirming-it. which are the subject-matter
of these appeals  are set aside. The appellant shall be
entitled ‘to their costs. Appellant’s costs assessed at Rs
20, 000  consol i‘dat ed-




